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field,  64  Miss.  637 72 

Yocum  V.  First  Nat  Bank, 
144  Ind.  272 228 


Yonge     V.     Equitable     Life 

Assur.  Soc.,  30  Fed.  902. . 

253,  259 

Young  V.  Citizens  St.  R.  Co., 

148  Ind.  54 185 

V.  Missouri  Pac.  R.  Co., 

93  Mo.  App.  267 478 

V.  Stonebreaker,  33  Mo. 

117 403,  410 

Zahnd    v.    Darling,    48    Mo. 

557 403,  411 

Zerega   v.    Will,    54    N.    Y. 

Supp.  361 244 

Zimmerman  v.  Baur,  11  Ind. 

App.  607 127 


t)  . 


Statutes  Cited  and  Construed. 


Constitation  U.  S^  14th  Amendment 861»  862 

Constitution,  Art.  4,  S23 361 

Constitution,  Art  8,  51 571 

Section     544a  Bums  1905 166,  881,  646,  647 

Section  1436a  Bums  1905 483 

Section  3478  Bums  1905 570,  571,  573,  574 

Section  3602  Bums  1905 887 

Section  5405c  Bums  1905 860 

Section  5405f  Bums  1905 360 

Section  5405h  Bums  1905 360 

Section  5405v  Bums  1905 361 

Section  5479d  Bums  1905 69,  70 

Section  5915  Bums  1905 572 

Section  5915v  Bums  1905 572 

Section  5915x  Bums  1905 573 

Section  7283i  Bums  1905 444,  445 

Section  8273  Bums  1905 433 

Section    253  Bums  1901 380 

Section    259  Bums  1901 23 

Section    341  Bums  1901 508 

Section     342  Bums  1901 24,  697 

Section     346  Bums  1901 24 

Section    353  Bums  1901 369 

Section    355  Bums  1901 503 

Section     359a  Bums  1901 100,  480,  513 

Section     365  Bums  1901 12 

Section     399  Bums  1901 62 

Section    458  Bums  1901 579 

Section    479  Bums  1901 579 

Section     506  Bums  1901 666,  667 

Section    554  Bums  1901 404 

Section     560  Bums  1901 404 

Section    570  Bums  1901 631 

Section     572  Bums  1901 632 

Section    573  Bums  1901 404 

Section    642  Bums  1901 670 

Section    644  Bums  1901 401 

Section    648  Bums  1901 469 

Section     658  Bums  1901 : 401,  412 

Section    837  Bums  1901 212,  213 

Section  1006  Bums  1901 47 

Section  1048  Bums  1901 293 

Section  1076  Bums  1901 435 

Section  1287  Bums  1901 365 

Section  1337j  Bums  1901 27 

Section  1337o  Bums  1901 401,  702 

Section  1529  Bums  1901 84 

Section  2381  Bums  1901 10 

Section  2623  Bums  1901 212 

Section  2630  Bums  1901 211 

Section  2630a  Bums  1901 205,  211,  215 

Section  2684  Bums  1901 22 

Section  2685  Bums  1901 469 
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Section  2687  Burns  1901 469 

Section  2722  Burns  1901 469 

Section  2831  Bums  1901 71 

Section  3391  Bums  1901 440 

Section  4225  Bums  1901 616 

Section  4367  Bums  1901 105 

Section  4447  Bums  1901 190 

Section  4902  Bums  1901 219 

Sections  5134-5136  Bums  1901 299 

Section  5153  Bums  1901 297,  299,  301,  306,  308 

Section  5312  Bums  1901 67 

Section  5323  Bums  1901 14,  70,  73 

Section  5324  Bums  1901 12,  14 

Section  5454  Bums  1901 477 

Section  5914  Bums  1901 571 

Sections  5915,  5916  Bums  1901 572 

Section  5917  Bums  1901 571,  572,  573 

Section  5926  Bums  1901 573 

Section  5975  Bums  1901 572 

Section  5976  Bums  1901 573 

Section  5978  Bums  1901 572 

Section  5979  Bums  1901 573 

Section  6519  Bums  1901 380 

Section  6534  Bums  1901 381 

Section  6549  Bums  1901 381 

Section  6629a  Bums  1901 628 

Section  6632  Bums  1901 440 

Section  6899  et  seq.  Bums  1901 614 

Section  7083  Bums  1901 286,  335,  339,  508 

Section  7087i  Bums  1901 .282 

Section  7254  Bums  1901 871 

Section  7283  Bums  1901 19 

Section  7283d  Bums  1901 16,  17,  18,  19,  20 

Section  7283i  Bums  1901 445 

Section  7543  Bums  1901 380 

Section  7820  Bums  1901 196 

Section  7859  Bums  1901 625 

Section  8107  Bums  1901 381 

Section  8411  Bums  1901 231 

Section  8522  Bums  1901 231 

Section  8551  Burns  1901 228,  230 

Section  8552  Bums  1901 228,  231,  232 

Section  8553  Bums  1901 229,  230,  231,  232 

Section  8554  Bums  1901 229,  231,  232 

Sections  8555,  8556,  8557,  8558  Bums  1901 230 

Section  6924  Bums  Supp.  1897 194,  199 

Section  6928  Bums  Supp.  1897 197 

Section    253  R.  S.  1881 380 

Section    258  R.  S.  1881 23 

Section     338  R.  S.  1881 508 

Section     339  R.  S.  1881 24,  697 

Section     343  R.  S.  1881 24 

Section     350  R.  S.  1881 369 

Section    352  R.  S.  1881 503 

Section     362  R.  S.  1881 12 

Section     396  R.  S.  1881 62 

Section    454  R.  S.  1881 579 

Section     472  R.  S.  1881 579 

Section    498  R,  S.  1881 666,  667 
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Section    545  R.  S.  1881 404 

Section    551  R.  S.  1881 404 

Section    561  R.  S.  1881 631 

Section    563  R.  S.  1881 632 

Section    564  R.  S.  1881 404 

Section    630  R.  S.  1881 670 

Section    632  R.  S.  1881 401 

Section    636  R.  S.  1881 469 

Section    646  R.  S.  1881 401,  412 

Section    994  R.  S.  1881 47 

Section  1036  R.  S.  1881 293 

Section  1064  R.  S.  1881 435 

Section  1267  R.  S.  1881 365 

Section  1461  R.  S.  1881 84 

Section  2228  R.  S.  1881 10 

Section  2468  R.  S.  1881 212 

Section  2475  R.  S.  1881 211 

Section  2520  R.  S.  1881 22 

Section  2521  R.  S.  1881 469 

Section  2523  R.  S.  1881 469 

Section  2552  R.  S.  1881 469 

Section  2637  R.  S.  1881 71 

Section  2969  R.  S.  1881 440 

Section  3244  R.  S.  1881 616 

Section  3333  R.  S.  1881 105 

Sections  3885-3887  R.  S.  1881 299 

Section  3903  R.  S.  1881 297,  299,  301,  306,  308 

Section  4025  R.  S.  1881 67 

Section  4147  R.  S.  1881 ; 477 

Section  4438  R.  S.  1881 571 

Section  4439  R.  S.  1881 572 

Section  4440  R.  S.  1881 572 

Section  4447  R.  S.  1881 573 

Section  4488  R.  S.  1881 572 

Section  4489  R.  S.  1881 573 

Section  4491  R.  S.  1881 572 

Section  4492  R.  S.  1881 573 

Section  4907  R.  S.  1881 440 

Section  5292  R.  S.  1881 371 

Sections  5312-5323  R.  S.  1881 18 

Section  5528  R.  S.  1881 380 

Section  5735  R.  S.  1881 196 

Section  5772  R.  S.  1881 625 

Section  6031  R.  S.  1881 381 

Acts  1853,  p.  78 211 

Acts  1863,  p.  25 73 

Acts  1867,  p.  100 63 

Acts  1875  (s.  s.),  p.  55 18 

Acts  1883,  p.  48 381 

Acts  1883,  p.  61 212,  213 

Acts  1883,  p.  118 572,  573 

Acts  1883,  p.  203 219 

Acts  1885,  p.  81 190 

Acts  1885,  p.  224 12,  14,  70,  73 

Acts  1891,  p.  199 230,  231 

Acts  1891,  p.  336 497 

Acts  1893,  p.  196 194,  199 

Acts  1893,  p.  294 286,  335,  339,  508 

Acts  1895,- p.  21 231 
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p.  143 194,  197,  199 

p.  248 16,  17,  18,  19,  20,  445 


Acts  1895 
Acts  1895; 

Acts  1895,  p.  319 .'380;  381 

Acts  1897,  p.  253 18 

Acts  1899,  p.  58 100,  480,  513 

Acts  1899,  p.  231 282 

Acts  1901,  p.  44 228,  229,  230,  231,  232 

Acts  1901,  p.  104 628 

Acts  1901,  p.  288 205,  211,  215 

Acts  1901,  p.  449 614 

Acts  1901,  p.  565 27,  401,  702 

Acts  1903,  p.  91 433 

Acts  1903,  p.  102 383,  387 

Acts  1903,  p.  338 166,  331,  646,  647 

Acts  1903,  p.  350 572,  573 

Acts  1903,  p.  426 69,  70 

Acts  1903,  p.  516 433 

Acts  1905,  p.  7 444,  445 

Acts  1905,  p.  83 360,  361,  362 

Acts  1905,  p.  219 387,  570,  571,  573,  574 

Acts  1905,  p.  437 572 

9  U.  S.  Stat.,  p.  519 450,  454 

1  R.  S.  1852,  p.  409 299 

1  R.  S.  1852,  p,  471  et  seq 450,  451,  452,  456 


TEXT-BOOKS  CITED. 


Addiflon,  Torts,  ♦396,  ♦397.  .316 

3  Am.  and  Eng.  Ency.  Law 
(2d  ed.),  897. 213 

15  Am.  and  Eng.  Ency.  Law 
(2d  ed.),  318,  319,  320. . .  .207 

,  326 208 

16  Am.  and  Eng.  Ency.  Law 
(2ded.),201 127,  128 

17  Am.  and  Eng.  Ency.  Law 
(2d  ed.),  1041 443 

20  Am.  and  Eng.  Ency.  Law 
(2d  ed.),  94 26 

21  Am.  and  Eng.  Ency.  Law 
(2d  ed.),  486 160 

,  633 293 

26  Am.  and  Eng.  Ency.  Law 
(2d  ed.),  633 504 

26  Am.  and  Eng.  Ency.  Law 
(2d  edi,  624 387 

Angell,  Watercourses  (7th 
ed.),  1403 316 

Archbold,  Forms  and  En- 
tries, 129,  299 403,  407 

Bacon,  Benefit  Soc  (3d  ed.), 
8496 892 

Baldwin.  American  Railroad 
Law,  418 176 

2  Bishop,  Grim.  Law  (8th 
ed.),  1669 639 

1  Black,  Judgments,  §1 401 

,  13 402 

,  §31 403 

4  Blackstone's  Comm.,  191.. 639 
Blashfield,     Instructions     to 

Juries,  1264 399 

Bliss,  Code  PI.,  §376a 370 

Boisot,     Mechanics'     Liens, 

§746 660 

3  Bouvier's  Inst,  83297 401 

,  888300,  3302 403 

44  Century  Digest  p.  2860. .  20 
1     Chitty,     Pleadmg,     ♦236, 

♦237 328 

1     Chitty,     Pleading     (16th 

Am.  ed.),  ^94,  note  (m)  .  .315 

.  UOS 308 

Clark    A    Marshall,    Crimes 

(2d  ed.),  860 534 

,  867 639 

1    Clark  &   Marshall,   Priv. 

Corp.,  8186 462 


1   Clark  &   Marshall,   Priy. 

Corp.,  8186d 462 

Cobbey,   Replevin    (2d   ed.), 

8813,  16 369 

,  8816 368 

Cooley,  Torts,  ^611 316 

Cooley,  Torts  (2d  ed.),  ♦674.634 


.239 


1  Desty^  Taxation,  96. 

Elliott,  App.  Proc.,  876 434 

,  8883,85 402 

1  Elliott,  Evidence,  8248 669 

2  Elliott,     Evidence,     8842 

et  seq 146 

3  Elliott,  Railroads,  8937... 308 
,  S995 56 

,  81005 308 

,  81038 66 

,  81057 308 

,  81180 71 

Elliott,  Roads  and  Sts.  (2d 
ed.),  ^8645,  648,  661,  663.  .107 

1  Freeman,  Judgments  (4th 
ed.),  834 406 

Gillett,  Indirect  and  Collat. 
Ev.,  88238,  240,  242 397 

1  Hilliard,  Torts  (4th  ed.), 
603 316 

2  Jones,  Liens  (2d  ed.), 
81602 659 

2  Joyce,  Insurance,  881390, 
1405 220 

Judson,  Interstate  Com., 
8135 360 

Kerr,  Homicid^  8157 639 

Kneeland,  Mechanics'  Liens, 
88136,  137 659 

Labatt,  Master  and  Serv., 
8866 623 

6  Lawson,  Rights,  Remedies 
and  Practice,  83094 369 

1  Lindley,  Partnership  (6th 
ed.),  ^41 461 

1  May,  Insurance  (4th  ed.), 

860 260,  263 

,  8876,  103a 219 
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TEXT-BOOKS  CITED. 


1  May,  Insurance  (4th  ed.)> 
§134 253,  259 

2  May,  Insurance  (4th  ed.), 
§360 253,  259 

Moak's      UnderhUl,      Torts, 
255 315 

1  Pomeroy,  Eq.  Jurisp.   (3d 
ed.),  §237 585,  586 

2  Pomeroy,  Eq.  Jurisp.   (3d 
ed.),  §§941,  942 220 

3  Pomeroy,  Eq.  Jurisp.   (3d 
ed.),  §1235 368,  369 

Pomeroy,  Remedies  and  Rem- 
edial Rights,  §453 369 

1  Shearman  &  Redfield,  Neg- 
ligence (4th  ed.),  §101. . .  .610 
1  Shearman  &  Redfield,  Neg- 
ligence (5th  ed.),  §99....  183 
Shumaker,   Partnership    (2d 

ed.),§l 460 

,  §13 460,  461 

,  §35 461 

3  Sutherland,  Damages   (3d 
ed.),  [466],  §690 428 


8  Sutherland,  Damages  (3d 
ed.),  [468],  §691 429 

1  Thompson,  Negligence  (2d 
ed.),  §206 534 

,  §764,  et  seq 128 

4  Thompson,  Negligence  (2d 
ed.),  §3782 26 

6  Thompson,  Negligence  (2d 
ed.),  §7451 328 

1  Van  Fleet,  Former  Ad- 
judication, 62,  63........  38 

Weeks,  Attorneys  at  Law, 
§244 416,  419 

1  Wharton,  Grim.  Law  (9th 
ed.),  §§329,  336 539 

2  Wharton,  Crim.  Law  (9th 
ed.),  §§1563,  1567 539 

3  Wigmore,  Evidence,  §§1746, 

1750 397 

2  Wood,  Nuisance  (3d  ed.), 

§822 315 

2  Wood,  Railroads  (Minor's 

ed.),  §276 297 
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CASES  DECIDED 


IK  THB 


Appellate  Court 

OF  THE 

STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  MAY  AND  NOVEMBER  TERMS,  1906, 

IN  THE  NINETIETH  AND  NINETY-FIRST 

YEARS  OP  THE  STATE. 


Supreme  Lodge  Knights  of  Pythias  v.  Andrews 

ET  Ali. 

[No.  5,407.     Filed  March  30,  1906.     Rehearing  denied  June  28, 
1906.    Transfer  denied  October  26,  1906.] 

1.  Appeal. — Law  of  the  Case, — Questions  decided  upon  a  former 
appeal  are  not  available  for  a  second  assignment  of  errors, 
p.  2. 

2.  Same. — Weighing  Evidence. — ^The  decision  of  the  trial  court 
ui>on  controverted  questions  of  fact  is  conclusive  on  appeal, 
p.  2. 

3.  Insurance.  —  Mutual  Benefit,  —  Applications. — Rejection. — 
Causes. — The  rejection  of  an  application  for  mutual  benefit 
insurance  because  of  the  applicant's  age,  is  not  binding  upon 
the  applicant,  where  the  medical  examiner  of  such  association 
had  no  right  to  reject  for  such  reason,    p.  3. 

4.  Same. — Mutual  Benefit. — Applications. — Rejection. — Right  of. 
— Upon  What  Depends. — ^Where  a  beneficial  association  gives 
its  applicants  certain  beneficial  rights  upon  a  certain  showing 
upon  a  medical  examination,  the  right  of  an  applicant  depends 
not  upon  the  motives  of  the  supreme  medical  examiner  in 
passing  upon  such  showing,  but  upon  the  facts  shown  upon  such 
examination,    p.  8. 

5.  Same. — Mutual  Benefit. — Applications. — Rejection. — Mandor- 
mus. — ^Where  an  improper  rejection  was  made  of  an  applica- 
tion, by  a  mutual  benefit  association,  and  the  applicant  placed  in 
the  proper  treasurer's  hands  the  dues  payable  by  virtue  of  such 
application,  such  applicant  is  not  compelled  to  mandate  the 
officers  of  such  association  to  accept  such  application,  but  he 
becomes  a  beneficial  member  regardless  of  such  wrongful  re- 
jection,   p.  3. 


2     APPELLATE  COURT  OF  INDIANA, 

Suprone  Lodge,  etc.,  v.  Andrews — 39  Ind.  App.  1. 

6.  Insurance. — Mutual  Benefit — Appplicatione, — Rejection. — Ac- 
quiescence, —  Facte.  —  Inferences,  —  Appeal.  —  Acquiescence 
in  the  rejection  of  an  application  for  membership  in  a  beneficial 
association  is  a  question  of  fact;  and  inferences  thereof  from 
mere  lapse  of  time  are  inferences  of  fact  not  open  to  review  on 
appeal,    p.  3. 

From  Clay  Circuit  Court ;  Presley  0.  Colliver,  Judge. 

Action  by  Peter  Andrews  and  others  against  the  Su- 
preme Lodge  Knights  of  Pythias.  From  a  judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

Charles  8.  Hardy,  George  A.  Knight,  8.  M.  Ralston  and 
B.  F.  Ratcliff,  for  appellant. 

A.  W.  Knight  and  Coffey  &  McGregor,  for  appellees. 

RoBY,  C.  J. — ^A  judgment  for  appellees  herein  was  here- 

tofore  reversed  by  this  court.    8upreme  Lodge,  etc.,  v. 

Andrews  (1903),  31   Ind.  App.  422.     The  cause 

1.  was  retried  without  any  change  in  the  issues,   a 
statement   of  which   is   contained   in   the   opinion 

therein.  The  assignment  of  errors  based  upon  the  action 
of  the  court  in  ruling  upon  demurrers  to  the  pleadings, 
is  not  now  available,  the  same  questions  having  been  con- 
sidered and  held  adversely  to  appellant  upon  the  prior 
appeal.    Keller  v.  Gaskill  (1898),  20  Ind.  App.  502. 

The  assignment  based  upon  the  action  of  the  trial  court 
in  overruling  appellant's  motion  for  a  new  trial,  presents 
again  the  sufficiency  of  the  evidence  to  sustain  the  finding. 

A  material  averment  of  the  complaint  was  to  the  effect 

that  the  application  by  Mr.  Andrews  for  transfer  from  the 

second  to  the  fourth  class  was  arbitrarily  rejected 

2.  without  just  cause.     The  rejection  of  such  applica- 
tion was  placed  by  appellant,  through  its  medical 

examiner-in-chief,  upon  the  sole  ground  that  the  pulse 
rate  of  the  applicant  was  excessive.  In  the  absence  of  evi- 
dence controverting  this  conclusion,  we  held  that  the  rejec- 
tion was  not  shown  to  have  been  arbitrary.  As  the  evidence 
now  stands  there  is  not  only  some  evidence  tending  to  show 


MAY  TERM,  1906. 


Supreme  Lodge,  etc.,  v,  Andrews — 39  Ind.  App.  1. 

that  the  ptdse  rate  named  was  not  necessarily  inconsistent 
with  the  good  health  of  a  man  of  the  applicant's  age,  but 
the  larger  volume  of  evidence  upon  that  point  is  to  that 
effect;  "while  it  is  shown  very  clearly  that  the  applicant  was 
at  the  time  in  good  health,  and  so  remained  until  his  death, 
which  was  caused  by  injuries  received  by  falling  from  a 
building.  The  finding  of  the  court  is  against  appellant 
upon  this  issue  of  fact  and  is  conclusive. 

There  is  evidence  from  which  it  might  be  inferred  that 

age,  rather  than  excessive  pulse,  was  the  actual  cause  of 

the  rejection,  which  is  not  an  adequate  reason  for 

3.  such  rejection.     Supreme  Lodge,  etc.,  v.  Andrews, 
supra;  Sourwine  v.  Supreme  Lodge,  etc,   (1895), 

12  Ind.  App.  447,  64  Am.  St.  532. 

The  motives  impelling  the  medical  examiner  are  not, 

however,  material,  the  right  to  transfer  depending  upon 

the   facts  existing   and   not  upon   the   examiner's 

4.  motive  or  opinion.     Supreme  Council,  etc.,  v.  For- 
singer  (1890),  125  Ind.  52,  9  L.  R.  A.  501,  21  Am. 

St.  196. 

There  is  also  evidence  negativing  acquiescence  by  Mr. 

Andrews  in  the  rejection  of  his  application  for  transfer, 

as  it  appears  that  he  kept  money  in  the  hands  of 

5.  appellant's  officer,  to  whom  assessments  were  pay- 
able,  sufficient   to   meet   assessments    against   him 

upon  the  increased  basis,  and  directed  that  such  money  be 
applied  to  their  payment.  It  was  not  necessary  to  a  pres- 
ervation of  his  right  that  he  institute  mandamus  proceed- 
ing to  compel  recognition  of  it  Jackson  v.  Northwestern, 
etc.,  Assn.  (1891),  78  Wis.  463,  47  N.  W.  733. 

Whether  he  acquiesced  in  the  action  taken  upon  his  ap- 
plication was  also  a  question  of  fact,  and  inferences  which 
may  be  drawn  from  the  lapse  of  time  are  inferences 

6.  of  fact  not  now  open  to  review.     Exception  was 
taken  to  the  introduction  of  various  items  of  evi- 
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dence,  the  admissibility  of  which  is  suflSciently  shown  by 
what  has  been  said. 

Judgment  affirmed. 

Black,  P.  J.,  did  not  participate. 

Dissenting  Opinion. 

COMBTOOK,  J. — This  is  the  second  appeal  of  this  cause ; 
the  first  and  second  trials  in  the  lower  court  were  upon  the 
same  pleadings  which  are  set  out  in  the  report  of  the  first 
appeaL  Supreme  Lodge,  etc,  v.  Andrews  (1903),  31  Ind. 
App.  422.  The  complaint  avers  that  Quemer,  the  medical 
examiner-in-chief,  arbitrarily,  and  without  any  valid  ex- 
cuse or  cause,  disapproved  the  examination,  and  perempto- 
rily rejected  the  application  of  the  deceased,  because  of  the 
advanced  age  of  said  Andrews^  and  for  no  other  reason  or 
excuse.  The  constitution  and  by-laws  require  the  appli- 
cant to  be  examined  in  certain  ways  to  be  recommended 
by  the  medical  examiner  and  approved  by  the  medical 
examiner-in-chief.  The  evidence  shows  that  the  decedent 
had  been  examined  by  the  medical  examiner,  Dr.  Silas  D. 
Black,  and  the  examination  duly  forwarded  to  the  medical 
examiner-in-chief,  recommending  the  acceptance  of  the 
risk  by  the  endowment  rank.  In  the  questions  and  answers 
the  pulse  rate  was  given  by  said  Black  as  seventy-six  when 
sitting  and  eighty  when  standing.  The  application  was 
disapproved  April  2,  1889,  by  the  medical  examiner-in- 
chief,  for  the  reason  as  indorsed  thereon :  "Excessive  pulse 
rate  for  age."  His  age  was  sixty-two  years.  Doctor  Quemer, 
the  medical  examiner-in-chief,  and  a  man  fifty-eight  years 
old,  who  had  been  medical  examiner-in-chief  for  eight 
years  or  more,  testified  that  he  made  the  written  indorse- 
ment of  rejection  on  the  application,  and  that  "at  that  age 
[sixty-two  years],  with  the  pulse  rate  that  this  man  had 
[seventy-six  sitting],  and  tJie  simple  exercise  of  rising  and 
standing  bringing  it  up  to  eighty,  was  indicative  to  me 
that  there  was  danger  of  future  Bri^t's  disease  or  paraly- 
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sis."  The  witness  further  testified  that  the  pulse  rate 
should  have  been,  according  to  tables,  about  seventy  or  sev- 
enty-two when  sitting,  and  when  standing,  four  or  five  beats 
above,  but  that  it  should  not  increase  that  much  on  rising, 
though  after  walking  a  little  .while  it  might  be  the  case.  The 
witness  had  never  seen  Mr.  Andrews,  had  no  personal 
acquaintance  with  him,  had  no  feeling  upon  the  subject 
of  his  becoming  a  member  of  the  fourth  class,  and  used 
his  judgment  in  the  case,  limiting  himself  to  the  questions 
and  answers  on  the  face  of  the  report. 

Doctor  George  McConnell,  medical  examiner-in-chief  of 
the  Supreme  Lodge  Knights  of  Pythias  for  three  years, 
with  twelve  years'  experience  in  practicing  medicine,  upon 
being  shown  the  application  of  John  A.  Andrews,  on  which 
the  statement  is  made  by  the  local  medical  examiner  of  the 
pulse  rate  (seventy-six  when  sitting  and  eighty  when 
standing),  said  that  in  his  opinion  the  normal  pulse  rate 
of  a  man  sixty-two  years  of  age  should  be  seventy-two  sit- 
ting and  seventy-five  standing,  and  that  the  pulse  rate  of 
Mr.  Andrews  was  above  the  average.  Upon  the  first  trial 
Doctor  GifFord  testified  that  he  had  known  the  decedent 
for  thirty  or  forty  years,  but  gave  no  testimony  as  to  his 
condition  prior  to  his  last  sickness.  Doctor  Black  testified 
from  the  examination  made  of  the  decedent,  answering  in 
the  plural  to  his  physical  and  mental  condition:  "They 
were  good,  sound,  and  healthy." 

Doctor  J.  D.  Sourwine  testified  that  he  knew  the  in- 
sured, but  nad  never  treated  him;  that  he  had  the  appear- 
ance of  being  a  healthy  man  for  his  age. 

The  other  witnesses  in  behalf  of  the  appellees  were  non- 
experts. 

Upon  the  second  trial  Doctor  Black  testified  that  the 
normal  pulse  rate  of  a  man  sixty-two  years  of  age,  sitting 
and  standing,  was  anywhere  from  seventy  to  eighty;  that 
a  pulse  rate  of  a  man  sixty-two  years  of  age,  seventy-six 
sitting  and  eighty  standing  indicated  good  health,  and  that 
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at  the  time  of  his  application  decedent's  health  was  good. 
Doctor  Gifford  testified  that  he  considered  a  regular  pulse 
rate  of  seventy-six  sitting  and  eighty  standing,  of  a  man 
sixty-two  years  of-  age,  was  a  fair  pulse,  and  so  far  as  heart 
trouble  would  be  concerned  he  would  consider  that  he  had 
a  good  heart,  but  could  not  tell  what  other  troubles  might 
arise  from  pulsation.  Doctor  L.  S.  Hart  testified  that  the 
normal  pulse  rate  of  a  man  sixty-two  years  old,  in  average 
good  health,  would  be  about  seventy — anywhere  from  sev- 
enty to  seventy-five;  it  might  be  about  eighty  standing; 
that  he  could  not  find  anything  indicating  danger  in  a 
pulse  rate  of  seventy-six  sitting  and  eighty  standing,  in  a 
man  sixty-two  years  of  age ;  that  is,  in  the  pulse  rate  alone, 
and  that  judging  from  such  pulse  rate  alone  he  would  say 
that  the  subject  was  in  good  health. 

Doctor  Black,  upon  being  recalled,  testified .  that  the 
pulse  was  full  and  regular,  and  that  the  deceased  com- 
plained of  no  organic  trouble  or  illness  of  any  character, 
and  that  he  obsen^ed  none. 

Doctor  F.  C.  Dilley's  testimony  was  that  the  pulse  rate 
of  a  man  sixty-two  years  of  age  is  about  seventy  to  seventy- 
five  sitting,  and  eighty  standing;  that  a  difference  of  four 
points  in  the  pulse  rates  between  sitting  and  standing  is 
about  normal,  and  that  such  a  rate  in  a  man  of  the  dece- 
dent's age  would  indicate  good  health. 

The  complaint  charges  that  the  application  was  rejected 
solely  because  of  the  advanced  age  of  the  applicant,  arbi- 
trarily and  without  a  lep:itimate  excuse.  A  different  reason 
is  indorsed  upon  the  application,  and  is  testified  to  by  the 
medical  examiner-in-chief.  The  substance  of  his  testimony 
is  that  the  pulse  rate  reported  by  the  medical  examiner 
indicated  danger  of  paralysis  or  Bright's  disease,  though 
neither  disease  was  then  active,  and  that,  in  the  discharge 
of  his  duty  to  the  order,  he  rejected  the  application  for 
that  reason.  His  testimony  is  corroborated  by  that  of 
Doctor  McConnelly  another  examiner-in-chief  of  large  ez- 
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perience.  While  there  is  some  conflict  in  the  testimony  as 
to  the  normal  pulse  rate,  there  is  no  contradiction  of  the 
testimony  of  Doctor  Quemer  as  to  the  indications  of  the 
particular  diseases  named  by  him. 

It  is  not  for  the  court  to  say,  in  the  absence  of  fraud  or 
mistake,  that  the  medical  examiner-in-chief  acted  arbi- 
trarily because  his  opinion  is  not  in  harmony  with  that  of 
other  reputable  physicians,  as  to  the  normal  pulse  rate  of  a 
man  of  certain  age.  The  proof  submitted  to  the  examiner- 
in-chief,  and  not  that  at  the  trial,  gives  character  to  the 
rejection  or  acceptance  of  the  application.  It  is  the  oflSce, 
under  the  laws  of  the  order,  of  the  medical  examiner-in- 
chief  to  accept  or  reject  applications  upon  the  facts  re- 
ported to  him  upon  the  prescribed  form  by  the  medical 
examiner.  Necessarily  he  must  be  guided  by  his  judgment, 
based  upon  his  experience  and  knowledge  gained  from  a 
study  of  the  authorities.  The  order,  whose  servant  he  is, 
may  set  aside  or  disregard  his  ruling,  but  the  courts  cannot, 
except  upon  a  showing  of  a  mistake  in  the  report  of  facts 
upon  which  he  acted,  or  that  he  has  acted  arbitrarily,  or 
with  caprice,  or  that  his  decision  was  influenced  by  dis- 
honest motives.  The  evidence  in  this  case  fails  to  show 
any  one  of  these  reasons.  I  therefore  dissent  from  the 
majority  opinion. 

The  judgment  should  be  reversed. 

On  Petition  for  Rehearino. 

CoMSTOCK,  P.  J. — The  petition  for  a  rehearing  in  this 
cause  emphasizes  the  proposition  that  where  a  voluntary 
society  proceeds  regularly  in  accordance  with  its  own  rules, 
they  not  being  contrary  to  public  policy  and  the  laws  of 
the  land,  and  its  procedure  not  being  malafides,  such  rules 
and  proceedings  cannot  be  abrogated  by  a  policy  holder  or 
set  aside  by  the  courts.  Croak  v.  High  Court,  etc.  (1896), 
162  111.  298,  44  N.  E.  525.  This  doctrine  is  ignored  in 
the  original,  prevailing  opinion. 
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Mr.  Andrews,  as  a  member  of  the  appellant  society,  had 
a  right  to  transfer  to  a  membership  of  the  fourth  class,  lim- 
ited by  the  rules  and  laws  of  the  order.  His  right  was 
qualified.  It  depended  upon  the  approval  of  his  applica- 
tion by  the  medical  examiner-in-chief.  As  a  member  of 
this  mutual  benevolent  society,  he  approved  and  assented 
to  the  qualification.  For  many  months,  he  had  a  right, 
unqualified,  to  be  transferred  from  the  second  to  the  fourth 
class  free  of  charge  and  regardless  of  age.  During  that 
time  he  did  not  file  his  application  for  a  transfer  and  a 
change  in  the  laws  placed  a  restriction  upon  this  right, 
which  appellees  ask  shall  be  removed.  The  writer  is  of  the 
opinion  that  the  courts  have  no  right  to  prescribe  rules  for 
the  government  of  a  society,  in  opposition  to  its  own  laws. 
The  right  of  the  applicant  to  transfer  depended  upon  more 
than  his  application.  The  application  required  the  ap- 
proval of  the  medical  examiner-in-chief.  It  did  not  receive 
this  approval  for  reasons  stated,  both  by  indorsement  on 
the  application  and  the  oral  testimony  of  the  medical  ex- 
aminer. The  right  to  membership  is  determined  by  the 
laws  of  the  order;  the  right  and  manner  of  change  from 
one  class  to  another  is  determined  by  the  same  laws  and 
rules.  The  rules  do  not  say  that  the  applicant  shall  be 
transferred  upon  the  approval  of  the  local  medical  exam- 
iner, nor  that  the  opinion  of  the  medical  examiner  shall  be 
set  aside  by  the  opinion  of  other  medical  men,  although 
they  may  be  of  equal  learning  and  experience,  but  only 
upon  the  conditions  to  which,  as  a  member  of  the  order,  he 
has  subscribed. 

The  complaint  charges  that  the  application  was  rejected 
solely  because  of  the  advanced  age  of  the  applicant,  arbi- 
trarily and  without  legitimate  excuse.  If  the  testimony  of 
the  medical  examiner-in-chief  or  of  Doctor  McConnell, 
another  medical  examiner,  are  to  be  given  any  weight,  these 
grounds  are  not  only  not  sustained  by  any  evidence,  but  are 
positively  clisjM"  ved.     Their  testimony  is  uncontradicted 
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as  to  physical  infirmities  that  are  indicated  by  and  are 
likely  to  follow  a  certain  pulse  rate  at  a  certain  age,  condi- 
tions shown  to  have  existed  in  the  applicant,  and  directly 
rebutting  the  charge  made  in  the  complaint  The  conclu- 
sion reached  in  the  prevailing  opinion  ignores  the  rules  of 
the  order. 

The  petition  for  a  rehearing  should  be  granted,  and  the 
judgment  of  the  trial  court  reversed. 


Williams,  Administrator  v.  Dougherty. 

[No.  5,847.  Filed  October  30,  1906.] 
1.  Decedents*  Estates. — Executors  and  AdminUtratars, — Ap- 
paintment — Setting  Aside. — Residence  of  Decedent — An  ad- 
mmistrator  appointed  in  a  county  in  which  the  decedent  had 
no  residence  should,  upon  the  petition  of  the  widow,  be  remoyed, 
since  §2381  Bums  1901,  §2228  R.  S.  1881,  requires  that  letters 
shall  be  granted  in  the  county  of  which  deceased  was  an  in- 
habitant, p.  10. 
2*  Judgment. — Collateral  Attack. — Executors  and  Administror 
tors. — Appointment. — An  order  of  the  court  appointing  an 
administrator  in  a  county  of  which  the  decedent  was  not  an 
inhabitant,  is  voidable  but  not  yoid,  and  is  not  subject  to  a  col- 
lateral attack,  p.  10. 
Z,  Courts. — Jurisdiction^ — Executors  and  Administrators. — Ap- 
pointment in  Wrong  County. — The  judge  making  an  appoint- 
ment of  an  executor  or  administrator  in  the  wrong  county, 
upon  his  own  motion,  or  the  application  of  an  interested  party, 
or  upon  the  suggestion  of  an  amicus  curiae,  should  vacate  such 
appointment,    p.  10. 

From  Johnson  Circuit  Court;  TT.  /.  Buckingham, 
Judge. 

Petition  by  Mary  J.  Dougherty  to  vacate  an  order  ap- 
pointing Henry  Williams  as  administrator  of  the  estate  of 
Adam  S.  Dougherty,  deceased.  From  an  order  vacating 
such  appointment,  defendant  appeals.    Affirmed. 

William  Featherngill,  for  appellant. 

Charles  B.  Clarke,  Walter  C.  Clarke  and  Deupree  & 
Slack,  for  appellee. 
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RoBY,  J. — Appellant  was,  on  September  30,  1904,  ap- 
pointed by  the  Johnson  Circuit  Court  administrator  of  the 
estate  of  Adam  S.  Dougherty,  deceased.  The  adminis- 
trator duly  qualified,  and  entered  upon  the  discharge  of 
his  duty. 

On  February  28,  1905,  appellee,  being  the  widow  of 

said  decedent,  petitioned  said  court  to  set  aside  its  order 

theretofore  made  in  said  matter,  and  to  annul  said 

1.  letters,  for  the  alleged  reason  that  decedent  was  not, 
at  his  death,  an  inhabitant  of  Johnson  county.   This 

issue  was  submitted  for  trial,  and  the  fact  found  to  be  that, 
at  his  death,  said  decedent  was,  and  for  several  months 
prior  thereto  had  been,  a  resident  of  Marion  county.  The 
court  thereupon  rendered  judgment  that  said  letters  of 
administration"  be  annulled  and  said  appointment  set  aside, 
and  that  appellant  file  within  thirty  days  a  final  report  of 
his  proceedings  therein.  The  court  did  not  err  in  the  con- 
clusion stated.  The  statute  provides  that  letters  shall  be 
granted  in  the  coimty  where,  at  his  death,  the  intestate  was 
an  inhabitant.     §2381  Burns  1901,  §2228  R.  S.  1881. 

The  action  of  the  Johnson  Circuit  Court  was  not,  how- 
ever, void.    It  was  not  subject  to  collateral  attack,  but  only 
to  a  direct  one,  and  so  long  as  it  was  unrevoked 

2.  furnished   complete   protection  to   appellant  acting 
thereunder.     Razor  v.  Mehl  (1900),  25  Ind.  App. 

645;  Soules  v.  Rohinson  (1902),  158  Ind.  97,  92  Am. 
St.  301. 

Many  questions  are  presented  in  argument,  but  in  view 

of  the  fact  that  the  court,  which  has  assumed  jurisdiction 

which    did   not    properly   belong   to    it,    may    and 

3.  should,  upon  its  own  motion,  or  upon  application 
of  any  interested  person,  or  upon  suggestion  of  an 

amicus  curiae,  revoke  such  action,  they  are  not  regarded 
as  material.  Croxton  v.  Renner  (1885),  103  Ind.  223, 
226. 

Judgment   affirmed. 
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Vandalia  Railroad  Company  v.  Stephens. 

[No.  5,869.    Filed  October  30,  1906.] 

1.  Pleading.  —  Complaint, — Fences, — Railroads, — "AeeauntJ* — ^A 
complaint  against  a  railroad  company  for  the  recovery  of  the 
reasonable  value  of  a  fence  built  by  a  landowner  along  a  rail- 
road right  of  way,  as  provided  by  §5324  Bums  1901,  Acts  1886, 
p.  224,  §2,  does  not  need  to  set  out  an  itemized  statement  of  the 
cost  of  such  fence,  since  such  action  is  not  founded  upon  an 
"account"  within  the  meaning  of  §365  Bums  1901,  §362  R.  S. 
1881,  providing  that  the  original  or  a  copy  of  an  account  must 
be  set  out  in  a  complaint  thereon,    p.  12. 

2.  RAiutOADS. — Fences, — Building  of,  by  Landovmers. — Recovery, 
— Contracts. — ^An  action  by  a  landowner  for  the  value  of  a 
fence  erected  by  him  by  virtue  of  §5324  Bums  1901,  Acts  1885, 
p.  224,  §2,  is  not  founded  upon  a  contract,  express  or  implied, 
but  upon  the  breach  of  a  statutory  duty.    p.  13. 

3.  Words  and  Phrases. — "Account," — An  "account"  imports 
that  one  is  indebted  to  another  for  money  or  other  thing  of 
value,  either  because  of  a  contract  or  of  some  fiduciary  rela- 
tionship created  by  law  or  otherwise,    p.  13. 

4.  Same. — "Claim,*' — A  "claim"  imports  a  demand  of  some  mat- 
ter as  of  right  made  by  one  person  upon  another,  to  do  or  for- 
bear to  do  some  act  or  thing  as  a  matter  of  duty.    p.  13. 

5.  Railroads. — Fences. — Building  of,  by  Landovmers, — Recovery 
for, — Account, — The  "account"  furnished  to  a  railroad  com- 
pany by  the  landowner  building  a  fence  along  its  right  of  way 
under  §5324  Bums  1901,  Acts  1885,  p.  224,  §2,  is  for  the  pur- 
pose of  notifjring  such  company  of  the  cost  of  such  fence  and  of 
enabling  it  to  investigate  the  correctness  of  such  landowner's 
claim,     p.  13. 

6.  Same.  —  Fences,  —  Location  of. — Building  by  Landowners, — 
Statutes.-^ections  5323,  5324  Bums  1901,  Acts  1885,  p.  224, 
§§1,  2,  providing  for  the  building  of  fences  by  landowners  along 
the  railroad  companies'  rights  of  way  in  case  they  fail  to  do 
so,  requires  that  such  fences  be  built  upon  the  edge  of  such 
rights  of  way,  as  near  as  practicable,    p.  14. 

7.  Pleading. — Complaint. — Railroads, — Fences. — Recovery  for. — 
Landovmers, — A  complaint  by  an  abutter  for  building  a  fence 
along  a  railroad  right  of  way  under  §5324  Bums  1901,  Acts 
1885,  p.  224,  §2,  showing  that  plaintiff  built  such  fence  along 
the  line  dividing  his  land  from  said  right  of  way,  sufficiently 
shows  that  such  fence  was  properly  located,    p.  14. 
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8.  RAllitOADS. — Fences. — Location. — Otonerskip, — A  fence  built 
along  a  railroad  right  of  way  by  an  abutter,  under  §5324  Bums 
1901,  Acts  1885,  p.  224,  §2,  which  is  exactly  on  the  dividing 
line,  the  posts  extending  half  on  one  side  and  half  on  the  other, 
belongs  to  such  company,    p.  15. 

9.  Trial.  —  Evidence, — Attorneys*  Fees. — Railroads. — Fences. — 
Where  it  appears,  in  an  action  for  the  recovery  of  the  value  of 
a  fence  built  by  an  abutter  to  a  railroad  right  of  way,  under 
S5324  Bums  1901,  Acts  1885,  p.  224,  §2,  that  the  plaintiff 
brought  suit  and  that  his  papers  were  signed  by  an  attorney  who 
represented  him  in  court,  it  is  sufficiently  shown  that  plaintiff 
had  an  attorney  and  was  entitled  to  recover  attorney's  fees. 
Terre  Haute,  etc.,  R.  Co.  v.  Salisbury,  38  Ind.  App.  100,  fol- 
lowed,   p.  15. 

From  Clinton  Circuit  Court;  Joseph  Claybaugh,  Judge. 

Action  by  Stephen  T.  Stephens  against  the  Vandalifl 
Railroad  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

Thomas  &  Foley,  Ouenther  &  Clark  and  Johr^  0.  Wil- 
liams, for  appellant. 

Joseph  Combs,  for  appellee. 

Robinson,  C.  J. — Appellee  recovered  a  judgment  for 
the  cost  of  erecting  a  fence  along  appellant's  right  of  way. 
Overruling  a  demurrer  to  each  of  the  two  paragraphs  of 
amended  complaint  and  overruling  appellant's  motion  for 
a  new  trial  are  assigned  as  errors. 

The  sufficiency  of  each  paragraph  of  the  complaint  is 
questioned  on  the  ground  that  no  copy  of  the  v.erified,  item- 
ized statement  of  the  expenses  of  building  the  fence 

1.  is  filed  with  either  paragraph.  While  the  statute 
says  that  if  the  company  neglects  or  refuses  for 
sixty  days  "to  pay  said  account"  the  landowner  may  bring 
suit  and  recover  the  reasonable  value  of  such  fence  (§5324 
Bums  1901,  Acts  1885,  p.  224,  §2),  yet  this  itemized 
statement  is  not  an  account  within  the  meaning  of  §365 
Burns  1901,  §362  R.  S.  1881,  providing  that  when  a 
pleading  is  foimded  on  an  account  the  original  or  a  copy 
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must  be  filed  with  the  pleading.    The  action  is  not 

2.  based  upon  any  demand  arising  out  of  any  contract 
or  other  relation  between  appellee  and  appellant 

The  action  is  based  primarily  upon  appellant's  failure  to 
perform  a  statutory  duty.  Appellee  sues  upon  a  claim  he 
has  against  the  company,  and  not  upon  an  account  which 
he  has  with  the  company. 

"The  primary  idea  of  account,  computatio/'  said  Chief 

Justice  Shaw  in  Whitwell  v.  Willard  (1840),  1  Mete  216, 

"whether  we  look  to  the  i)rooeedings  of  courts  of 

3.  law  or  equity,  is  some  matter  of  debt  and  credit,  or 
demands  in  the  nature  of  debt  and  credit,  between 

parties.  It  implies  that  one  is  responsible  to  another  for 
moneys  or  other  things,  either  on  the  score  of  contract  or 
of  some  fiduciary  relation,  of  a  public  or  private  nature, 
created  by  law,  or  otherwise."  See  Stringham  v.  Board, 
etc.  (18'69),  24  Wis.  594;  Bouvier's  Law  Diet. 

A  claim  is  defined  to  be:    ''In  a  juridical  sense,  a  de- 
mand of  some  matter  as  of  right  made  by  one  person  upon 
another,  to  do  or  to  forbear  to  do  some  act  or  thing 

4.  as  a  matter  of  duty."     Anderson's  Law  Diet     See 
Burrill's     Law     Diet. ;     Prigg    v.     Pennsylvania 

(1842),  16  Pet.  *539,  *615,  10  L.  Ed.  1060.  It  is  quite 
true  that  every  account  upon  which  -a  sum  of  money  is,  or 
is  claimed  to  be,  due  to  the  person  prosecuting  it,  is  a 
claim,  but  every  claim  is  not  an  account.  An  account  must 
arise  out  of  some  contract  or  other  relation  between  the 
parties.  A  claim  may  arise  in  the  same  manner,  and  it 
may  also  arise  out  of  a  tort. 

The  foundation  of  the  action  may  be  the  work  and  labor 
done  and  the  materials  furnished,  but  the  work  and  labor 

were  not  done  nor  the  materials  furnished  by  virtue 
5*     of  any  contract,  express  -or  implied,  between  the 

appellant  and  appellee.  When  the  company  failed 
to  build  the  fence  after  the  statutory  notice  had  been  given, 
it  must  have  known  that  the  landowner  might  build  it  and 
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collect  the  cost  The  purpose  of  the  verified,  itemized 
statement  is  to  notify  the  company  that  the  landowner  has 
built  the  fence,  and  of  the  expense  that  has  been  incurred 
in  building  it.  With  this  itemized  statement  the  company 
has  sixty  days  to  investigate  the  correctness  of  the  claim, 
and  if  not  then  paid  the  statute  gives  the  landowner  the 
right  to  sue  and  recover  the  reasonable  value  of  the  fence, 
together  with  reasonable  attorneys'  fees.  When  the  land- 
owner has  complied  with  the  statute  he  has  a  demand  as 
of  right  against  the  company  for  the  reasonable  value  of 
the  fence  built,  and  not  a  demand  due  him  by  virtue  of  his 
having  complied  with  any  contract,  express  or  implied,  be- 
tween him  and  the  company. 

Further  objection  is  made  that  the  pleading  does  not 
show  that  the  fence  was  placed  upon  the  right  of  way  as 
near  as  practicable  to  its  outer  margin.  The  averment  is 
that  "the  plaintiff  entered  upon  said  right  of  way  at  the 
point  where  said  real  estate  abutted  on  the  same,  and  built 
a  good,  substantial  post  and  wire  fence  on  the  lines  dividing 
said  real  estate  from  said  right  of  way,  on  both  sides  of 
said  right  of  way  where  the  same  runs  through  said  real 
estate." 

By  §§5323,  5324  Burns  1901,  Acts  1885,  p.  224,  §§1,  2, 

construed  together,  the  fence  should  be  built  on  the  margin, 

edge,  or  border  of  the  right  of  way,  as  near  as  prac- 

6.  ticable  to  the  line  between  the  right  of  way  and  the 
abutting  owner.      Chicago,  etc.,  R.   Co.  v.    Wood 

(1903),  30  Ind.  App.  650;  Evansville,  etc.,  R.  Co.  v. 
Huffman  (1904),  32  Ind.  App.  425. 

It  is  clear  that  the  landowner  should  not  be  permitted  to 

build  the  fence  away  from  the  line  on  the  right  of  way, 

and  thus  wrongfully  deprive  the  company  of  part 

7.  of  its  right  of  way.     Even  if  the  pleading  be  con- 
strued to  mean  that  the  imaginary  line  dividing  the 

right  of  way  and  the  abutting  land  passed  through  the  cen- 
ter of  each  post,  we  could  not  say  that  there  had  not  been 
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a  substantial  compliance  with  the  requirements  of  the  stat- 
ute.    It  might  still  be  said  that  the  fence  was  on  the  edge 
or  border  of  the  right  of  way.     Moreover,  if  one-half  of 
the  posts  extended  over  on  appellee's  land  he  is  the 

8.  only    person   affected.      Such    construction   of   the 
fence  could  not  injure  the  company.     A  fence  so 

built  would  be  none  the  less  the  property  of  the  company. 
Keeping  in  view  the  purpose  for  which  the  statute  was 
enacted  {Terre  Haute,  etc.,  R.  Co.  v.  Salmon  [1903],  161 
Ind.  131),  we  think  it  would  be  a  technical  and  narrow 
construction  of  the  statute  to  hold  that  the  above  averment 
makes  the  complaint  bad  against  a  demurrer. 

In  support  of  the  motion  for  a  new  trial,  it  is  argued 

that  appellee  was  not  entitled  to  recover  an  attorney's  fee 

in  the  absence  of  proof  that  he  had  employed  an 

9.  attorney  to  enforce  the  collection  of  the  cost  of  the 
fence.     In  Terre  Haute,  etc.,  R.  Co.  v,  Salisbury 

(1906),  38  Ind.  App.  100,  the  question  here  presented  was 
decided  against  the  position  taken  by  appellant's  counsel  in 
this  case. 
Judgment  affirmed. 


Teegarden  v.  The  State. 

[No.  6,122.    Filed  October  30,  1906.] 

1.  Statutes. — Application  of. — Statates  are  effective  only 
against  the  persons  described  therein,    p.  18. 

2.  Intoxicating  Liquors.  —  Wholesalers.  —  Statutes.  —  Section 
7283d  Bums  1901,  Acts  1895,  p.  248,  14,  providing  that  any 
room  where  intoxicating  liquors  are  sold  by  yirtue  of  a  license 
shall  front  upon  a  public  street  and  be  provided  with  windows 
and  doors,  so  that  the  interior  may  be  seen  from  the  street,  does 
not  apply  to  wholesalers,  but  only  to  licensed  retailers,    p.  18. 

3.  Same. — Restrictions  of  Sales  of. — Statutes. — The  purpose  of 
the  laws  r^ulating  the  sales  of  intoxicating  liquors  is  to  re- 
strict such  sales,    p.  20. 
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4.  Statutes. — C(m8truction."-~In  Pari  Materia. — Statutes  upon 
a  single  subject,  passed  at  different  times,  will  be  construed 
together  as  a  single  act.    p.  20. 

6.  Criminal  Law. — Intoxicating  Liquors, — Sales. — WkolesaXers. 
— Defendant,  who  was  the  agent  of  a  brewing  company,  and 
sold  intoxicating  liquors  from  a  cold-storage  room  in  greater 
quantities  than  five  gallons  at  a  time,  is  not  guilty  of 
a  violation  of  §7283d  Bums  1901,  Acts  1895,  p.  248,  §4,  pro- 
viding that  licensed  retailers  shall  sell  in  a  room  facing  a 
street  and  provided  with  doors  and  windows  through  which  the 
interior  of  the  room  may  be  seen  from  the  street,    p.  21. 

From  Owen  Circuit  Court;  Joseph  W.  Williams,  Judge. 

Prosecution  by  the  State  of  Indiana  against  George  Tee- 
garden.  From  a  judgment  of  conviction,  defendant  ap- 
peals.    Reversed. 

J.  R.  Miller,  N.  A.  Whitaker,  Lamb,  Beasley  &  Sawyer 
and  Charles  A.  Crawford,  for  appellant 

Charles  W.  Miller,  Attorney-Gteneral,  for  the  State. 

Wiley,  J. — Appellant  was  convicted  on  a  charge  of 
having  violated  §7283d  Burns  1901,  Acts  1895,  p.  248,  §4. 
So  much  of  that  section  as  applies  to  the  offense  charged  is 
substantially  as  follows:  "Any  room  where  intoxicating 
liquors  are  sold  by  virtue  of  a  license  issued  under  the  law 
of  the  State  of  Indiana,  for  the  sale  of  spirituous,  vinous, 
malt  or  other  intoxicating  liquors  in  less  quantities  than  a 
quart  at  a  time,  with  permission  to  drink  the  same  upon 
the  premises,  shall  be  situated  upon  the  ground  floor,"  and, 
among  other  requirements,  shall  front  upon  a  public  street, 
and  be  provided  with  windows  or  glass  door  or  doors,  so 
that  the  whole  of  said  room  may  be  in  view  from  the  street 
or  highway  upon  such  day  as  the  sales  of  liquors  are  pro- 
hibited, etc. 

The  affidavit,  omitting  its  formal  parts,  is  as  follows: 
^William  W.  James,  being  duly  sworn,  says  that  George 
Teegarden,  on  the  23d  day  of  July,  1905,  at  the  county  of 
Owen,  State  of  Indiana,  he  being  then  and  there  the  occu- 
pant of  a  certain  room  and  the  manager  in  control  of  the 
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business  conducted  therein,  said  room  then  and  there  being 
on  the  first  floor,  situate  on  West  Franklin  street,  in  the 
town  of  Spencer,  Owen  county,  Indiana,  and  known  as  the 
'Beer  house,'  which  said  room  was  then  and  there  located 
and  fronted  upon  a  certain  public  street,  to  wit,  Franklin 
street,  in  said  town,  in  which  said  room  intoxicating  liquors 
were  then  and  there  sold  under  and  by  virtue  of  the  laws 
of  the  United  States,  to>  be  used  and  drank  as  a  beverage, 
did  then  and  there  unlawfully  keep  and  maintain  said 
room,  it  not  being  then  and  there  so  arranged  either  with 
windows  or  glass  door  or  doors  so  that  the  whole  of  said 
room  might  be  in  view  from  the  street  or  highway  upon 
which  the  same  is  situated,  said  day  being  the  first  day  of 
the  week,  coromonly  called  Sunday,  contrary  to  law,"  etc. 

Appellant's  motions  to  quash  the  indictment,  for  a  new 
trial,  and  in  arrest  of  judgment,  were  overruled,  and  such 
rulings  are  assigned  as  errors. 

We  are  favored  with  able  arguments  both  by  counsel  for 
appellant  and  the  State  upon  the  sufficiency  of  the  affidavit. 
The  proposition  is  asserted  by  counsel  for  appellant,  and 
controverted  by  the  State,  that  §7283d,  supra,  was  repealed 
by  the  adoption  of  the  criminal  code  of  1905.  This  propo- 
sition is  also  ably  discussed.  We  do  not,  however,  deem 
it  important  to  consider  or  decide  either  of  these  questions, 
because  under  the  undisputed  facts  the  State  is  not  entitled 
to  a  conviction.  The  essential  and  material  facts  disclosed 
by  the  evidence  are  these:  The  building  mentioned  in  the 
indictment  was  owned  by  a  brewing  company  as  a  cold 
storage  for  beer.  It  was  built  with  thick  walls,  with  cin- 
ders between  the  outer  and  inner  surface.  There  was  an 
office  attached  to  the  building,  but  no  opening  from  the 
office  into  the  building.  Beer  was  shipped  from  the  brew- 
ery by  car  loads  and  stored  there.  The  beer  was  stored  in 
the  building  with  ice,  so  as  to  preserve  it,  and  from  such 
building  it  was  distributed  to  purchasers.  It  was  shipped 
in  kegs,  cases,  and  barrels.    Appellant  was  the  agent  of  the 

Vol.  39—2 
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brewing  company  to  receive,  store,  sell  and  distribute  its 
beer  from  that  point.  The  beer  was  sold  by  him  in  quan- 
tities of  five  gallons  and  over  at  a  time.  There  is  no  evi- 
dence that  he  ever  sold  any  beer,  in  any  quantity,  to  be 
drunk  on  the  premises.  The  building  was  situated  on  a 
public  street  in  the  town  of  Spencer,  Owen  county,  and  it 
was  not  arranged  at  any  time  so  that  the  whole  of  the  room 
could  be  seen  from  the  street.  The  building  was  in  the 
same  condition  when  appellant  took  employment  with  the 
brewing  company  as  it  was  at  the  time  mentioned  in  the 
affidavit.  Upon  these  facts  the  State  insists  that  the  appel- 
lant was  properly  convicted  and  that  the  judgment  of  the 
trial  court  should  stand.  If  these  facts  bring  appellant 
within  the  class  embraced  in  the  statute  the  judgment 
should  be  affirmed. 

Our  first  inquiry,  therefore,  will  be  to  determine  this 
question.     It  seems  a  self-evident  proposition  that  the  sec- 
tion of  the  statute  which  forms  the  basis  of  this 

1.  prosecution  cannot  be  effective  against  any  person, 
unless  he  comes  within  the  class  embraced  in  its 

provisions. 

We  have  no  doubt  but  that  the  provisions  of  §7283d, 

supra,  relating  to  the  location  of  the  room,  doors,  windows, 

screens,  etc.,  so  that  a  view  of  the  room  may  be  had 

2.  from  the  street  during  days  and  hours  when  the 
sale  of  liquor  is  prohibited,  refer  to  rooms  where 

liquor  is  sold  under  a  license  to  consumers,  with  the  privi- 
lege of  allowing  the  same  to  be  drunk  on  the  premises.  It 
has  no  application  to  wholesalers. 

The  act  of  1875  (Act  1875  [s.  s.],  p.  55,  §§1-8,  12,  18- 
20,  §§5312-5323  R.  S.  1881)  provided  for  granting  license 
to  sell  intoxicating  liquors  at  retail,  etc.  In  1897  (Acts 
1897,  p.  253)  the  legislature  amended  sections  one,  five, 
and  seven  of  the  act  of  1875. 

Section  seven  of  that  act  (§5318,  supra)  provided  that 
under  certain  specified  conditions  the  county  auditor  should 
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issue  to  the  applicant  a  license  which  would  authorize  him 
to  sell  intoxicating  liquors  in  less  quantities  than  a  quart 
at  a  time,  with  the  privilege  of  permitting  the  same  to  be 
drunk  on  the  premises,  etc. 

In  1897  (§7283  Bums  1901)  that  section  was  amended 
by  adding  the  following  proviso:  "That  none  of  the  pro- 
visions of  this  act  shall  apply  to  any  person  engaged  in 
business  as  a  wholesale  dealer,  who  does  not  sell  in  less 
quantities  than  five  gallons  at  a  time." 

As  to  whether  appellant  comes  within  the  class  to  which 
§7283d,  supra,  applies  is  well  illustrated  in  the  case  of 
Daniels  v.  State  (1898),  150  Ind.  348.  It  was  there  said: 
"In  order  to  consider  further  questions  presented,  it  be- 
comes necessary  to  determine  the  classes  of  persons  to  whom 
the  body  of  the  liquor  laws  of  the  State  now  apply.  There 
has  been  no  time  when  the  laws  of  the  State  attempted  to 
regulate  the  traffic  as  between  the  manufacturer,  the  whole- 
sale dealer  or  the  jobber,  and  the  retail  dealer.  All  legis- 
lation has  been  directed  to  restricting  and  controlling  sales 
to  the  consimier,  and,  until  the  act  of  1897,  has  applied 
only  to  the  retail  dealer,  or  to  one  selling  in  quantities  less 
than  one  quart  at  a  time.  Considering  all  existing  legisla- 
tion upon  the  subject,  including  the  act  of  1875,  the  act 
of  1895,  and  the  act  of  1897,  we  find  nothing  changing 
the  general  trend  and  object  of  the  legislation  of  the  State 
upon  the  subject.  The  license  now  required  and  issued  is 
not  only  with  reference  to  sales  to  consumers,  but  every 
holder  thereof  may  sell  for  consumption  at  the  time  and 
place  of  sale.  Provisions  as  to  notice  of  application  for 
license,  location  of  room,  regulations  as  to  screens,  etc., 
all  disclose  an  intention  to  restrict  the  trade  with  con- 
sumers and  to  detect  unauthorized  sales  to  them.  The 
license  features  of  existing  laws  have  not  even  a  remote 
application  to  sales  by  the  brewer,  distiller,  or  the  wholesale 
dealer  to  the  retail  dealer.  If  they  did  apply,  the  brewer, 
before  selling  and  delivering  less  than  five  gallons  of  beer 
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or  ale  to  the  saloon-keeper,  would  be  required  to  procure  a 
license  authorizing  him  to  sell  beer  or  ale  by  the  drink  for 
consumption  upon  the  premises,  and  would  be  subject  to 
all  of  the  restrictions  with  reference  to  location  of  business, 
screens,  etc.,  as  applied  to  the  saloon.  The  same  would  be 
true  with  reference  to  the  distillers  and  others  who  make 
sales  to  retail  dealers.  The  scope  of  our  laws  upon  the 
subject,  we  have  no  doubt,  includes  only  such  dealers  as 
sell  to  consumers,  and  must  be  construed  with  reference  to 
such  class  or  classes.  If  the  brewer,  the  distiller,  the  drug- 
gist, or  the  wholesale  dealer,  selling  less  than  five  gallons 
at  a  time,  desires  to  sell  to  the  consumer,  he  must  procure  a 
license  just  as  the  retail  dealer,  the  ^quart  shop'  or  the  ^jug 
house'  is  required  to  do." 

All  the  legislation  in  this  State  regulating  the  sale  of 
intoxicating  liquors  has  been  enacted  for  the  purpose  of. 

restricting  such  sales,  and  §7283d,  supra,  is  one  of 
8.     the  important  provisions  which  has  for  its  purpose 

the  easier  detection  of  the  violation  of  other  sec- 
tions, which  prohibit  the  sale  of  liquors  during  certain 
hours  and  days. 

It  is  the  rule  that  acts  of  the  legislature  which  treat  of 
but  one  subject-matter,  and  have  but  one  purpose  in  view, 

although  enacted  at  different  times,  should  be  con- 
4u     strued  together  as  a  single  act,  and  in  such  manner 

that  the  provisions  of  each,  if  possible,  be  consistent 
with  all.  Cahill  v.  State  (1905),  36  Ind.  App.  507;  State 
V.  Kilei/  (1905),  36  Ind.  App.  513;  44  American  Digest 
(Century  ed.),  p.  2860,  and  authorities  there  cited. 

In  the  case  of  Dcmieh  v.  State,  supra,  it  was  held  that 
the  laws  of  the  State  did  not  attempt  to  regulate  the  traffic 
as  between  the  manufacturer,  the  wholesale  dealer,  or 
the  jobber,  and  the  retail  dealer,  but  were  directed  to 
restraining  sales  to  the  consumer.  The  manufacturer  sells 
his  product  to  be  drunk  as  a  beverage,  and  yet  such  sales, 
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and  the  place  where  it  is  manufactured  and  sold,  are  not 
r^ulated  by  state  laws. 

The  undisputed  evidence  in  this  case  shows  that  the 

room  specified  in  the  a£Sdavit  was  a  cold-storage  room, 

from  which  beer  was  distributed  to  retailers.     This 

5.     being  true,  the  law  did  not  require  that  it  should 

be    so    constructed    with    doors    and    windows    as 

to    be    visible    from    the    street    The    appellant    is    not 

within  the  class  designated  bj  the  statute,  and  hence  its 

provisions  are  not  applicable  to  him.    There  is  no  evidence 

to  support  the  finding,  and,  this  being  true,  such  finding  is 

contrary  to  law.     Deal  v.  State   (1895),  140  Ind.  364; 

Chapman  v.  State  (1901),  157  Ind.  800;  DeTarr  v.  State 

(1906),  37  Ind.  App.  328. 

Judgment  reversed. 


ZiEOLEB,  BY  Guardian  ad  litem,  v.  Zeegleb 

ET  AL. 
[No.  6^83.    Filed  October  30,  1906.] 

1.  Guardian  and  Ward.  —  Appointment.  —  Powers  of  Court  — 
Statutes. — Courts  have  the  inherent  and  statutory  right  (§2684 
Bums  1901,  §2520  B.  S.  1881,  and  §259  Bums  1901,  §258  B.  S. 
1881)  to  appoint  a  gaardian  ad  litem  for  an  infant  ''impleaded 
in  any  suit."    p.  22. 

2.  Same. — Authority. — Extent  of. — The  extent  of  the  authority 
of  a  guardian  ad  litem  is  to  be  found  in  the  statute  authorizing 
his  appointment  and  the  order  of  the  court  made  in  pursuance 
thereof,    p.  23. 

3.  Infants. — Actions  by. — Guardians  ad  Litem. — An  infant  can- 
not, over  objection,  prosecute  a  suit  either  upon  a  complaint  or 
cross-complaint,  by  a  guardian  ad  litem,    p.  23. 

4.  Appeal.  —  Guardians  ad  Litem.  —  Waiver  of  Objections  of 
Failure  to  Appoint. — An  objection  that  no  guardian  ad  litem 
was  appointed  for  an  infant  defendant  is  waived  by  failing  to 
make  same  in  the  trial  court,    p.  23. 
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6.  Pleading. — Demurrer. — Guardians  ad  Litem. — Right  to  Bring 
Suits. — Abatement. — The  right  of  a  guardian  ad  litem  to  sue 
can  be  raised  by  demurrer  under  §342  Bums  1901,  cl.  2,  §339 
R.  S.  1881,  where  it  appears  upon  the  face  of  the  complaint  or 
cross-complaint  that  such  guardian  brought  the  suit;  and  if  it 
does  not,  then,  by  a  plea  in  abatement,    p.  24. 

6.  Appeal. — Guardians  ad  Litem. — Waiver  of  Objections  to  Suits 
by. — Where  no  objection  is  made  in  the  trial  court  to  the  prose- 
cution of  a  cause  of  action  by  a  cross-complaint  by  a  guardian 
ad  litem,  such  objection  is  waived,    p.  24. 

From  Superior  Court  of  Vanderburgh  County;  Alex- 
ander Oilchrist,  Judge. 

Suit  by  Jacob  Ziegler,  Sr.,  and  others  against  Jacob 
Ziegler,  Jr.,  James  T.  Walker,  guardian  ad  litem.  From 
a  decree  for  plaintiffs,  defendant  appeals.  On  motion  to 
dismiss.  (For  decision  on  merits,  see  —  Ind.  App.  — .) 
Overruled. 

Iglehart  £  Taylor,  for  appellant. 

Peter  Maier,  for  appellees. 

CoMSTOCK,  P.  J. — In  this  cause  Jacob  Ziegler,  Jr.,  an 
infant,  was,  upon  motion,  made  a  party  defendant  to  a 
partition  proceeding.  James  T.  Walker  was  appointed  his 
guardian  ad  litem.  Said  guardian  filed  a  cross-complaint 
in  three  paragraphs.  The  case  was  tried  upon  the  com- 
plaint and  cross-complaint,  and  a  finding  made  and  a  judg- 
ment rendered  against  appellant.  By  his  guardian,  said 
Jacob  moved  for  a  new  trial,  and,  upon  the  overruling  of 
said  motion,  appealed  to  this  court.  Appellee  moves  to 
dismiss  the  appeal  for  the  reason  that  said  cross-complaint 
ought  to  have  been  filed  and  the  action  prosecuted  by  ap- 
pellant's next  friend. 

As  an  incident  of  their  jurisdiction,  courts  have  the  in- 
herent power  to  appoint  guardians  ad  litem  to  defend  the 
interests  of  minor  defendants   in   actions  pending 

1.  before  them.  Said  power  is  also  conferred  by 
§2684  Burns  1901,  §2520  R  S.  1881,  in  the  follow- 
ing terms :   "All  courts  shall  have  power  to  appoint  a  guar- 
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dian  ad  litem,  to  defend  the  interests  of  any  minor  im- 
pleaded in  any  suit;  and  to  permit  any  person,  as  next 
friend,  to  prosecute  any  suit  in  any  minor's  behalf."  It  is 
further  provided  by  §259  Burns  1901,  §258  R.  S.  1881, 
that  "an  infant  defendant  shall  appear  and  defend  by  guar- 
dian appointed  by  the  court  or  chosen  by  such  infant  with 
the  consent  of  the  court." 

"The  extent  of  the  authority  of  a  guardian  ad  litem 

must  be  found  in  the  statute  authorizing  his  appointment 

and  in  the  order  of  the  court  made  in  pursuance 

2.  thereof.     The  statute  above  quoted  imposes  upon 
such  guardian  the  duty  to  defend  and  not  to  prose- 
cute suits  on  behalf  of  a  minor."    Oibbs  v.  Potter  (1906), 
166  Ind.  471. 

In  Spencer  v.  Bobbins  (1886),  106  Ind.  580,  it  is  said: 
'Infants  may  defend  by  a  guardian  ad  litem,  but  they  can- 
not, over  objection,  thus  prosecute  an  action  either 

3.  upon  a  complaint  or  a  cross-complaint.  They  can 
prosecute  only  by  next  friend,  as  provided  by  stat- 
ute." In  the  case  from  which  we  have  first  quoted  a  de- 
murrer was  filed  and  sustained  to  the  cross-complaint.  In 
the  second  case  a  motion  to  strike  out  the  cross-complaint 
was  sustained.  In  both  cases  the  lower  court  was  given  an 
opportunity  to  pass  upon  the  legal  capacity  of  the  guardian 
ad  litem  to  sue.  In  the  case  at  bar,  no  objection  was  made 
to  the  action  of  the  guardian  ad  litem,  either  by  demurrer 
or  by  motion. 

In  DePriesi  v.  State,  ex  ret  (1879),  68  Ind.  569,  it  is 

held  that  an  objection  to  the  trial  and  judgment  upon  the 

ground  that  no  guardian  ad  litem  had  been   ap- 

4.  pointed  for  an  infant  defendant  in  a  bastardy  suit 
could  not  be  made  for  the  first  time  in  the  Supreme 

Court.  Rawles  v.  State,  ex  rel.  (1877),  56  Ind.  433,  and 
Evans  v.  State,  ex  rel.  (1877),  58  Ind.  587,  are  to  the 
same  effect. 
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The  right  of  a  minor  defendant  to  file  a  cross-complaint 

by  guardian  ad  litem  can  be  raised  under  §342  Bums  1901, 

cl.  2,  §339  R.  S.  1881,  which  provides  for  a  de- 

5.  murrer  when  the  plaintiff  has  not  legal  capacity  to 
sue,  and  if  the  same  does  not  appear  on  the  face  of 

the  complaint  or  cross-complaint,  then  by  plea  in  abate- 
ment. §346  Bums  1901,  §343  R.  S.  1881;  Clough  v. 
Thomas  (1876),  53  Ind.  24;  Shirts  v.  Irons  (1876),  54 
Ind.  13;  Bray  v.  Black  (1877),  57  Ind.  417;  Groves  v. 
Ruby  (1865),  24  Ind.  418;  Strong  v.  Downing  (1870),  34 
Ind.  300. 

The  statute  cited  and  decisions  thereunder  upon  the 
same  question  as  the  one  before  us  are  decisive.     By  fail- 
ing to  question  the  right  of  the  guardian  ad  litem 

6.  to  file  the  cross-complaint  in  the  court  below,  the 
right    to    raise    such    question    upon    appeal   was 

waived. 

Motion  to  dismiss  overruled. 


Kentucky  &  Indiana  Bridge  &  Railroad  Com- 
pany V.  Moran. 

[No.  5,784.    Filed  October  30,  1906.] 

1.  Master  and  Servant. — Defective  Machinery. — Notice, — Time 
to  Repair, — Pleading, — The  weight  of  the  authorities  sustains 
the  rule  that  the  complaint,  in  an  action  for  damages  because 
of  injuries  sustained  by  reason  of  defective  machinery,  need 
not  aver  that  the  master  knew  of  the  defect  for  a  sufficient 
time  in  which  to  repair  same.     p.  26. 

2.  Appeal.  —  Erroneous  Ruling  Precedent,  —  Transfer,  —  Where 
the  decisions  of  the  Supreme  Court  are  in  apparent  conflict 
upon  a  question  involved  in  a  case  pending  before  the  Appellate 
Court,  the  cause  will  be  transferred  to  the  Supreme  Court, 
p.  27. 

From  Floyd  Circuit  Court;  William  C.  Utz,  Judge. 

Action  by  James  Moran  against  the  Kentucky  &  Indiana 
Bridge  &  Railroad  Company.    From  a  judgment  for  plain- 


MAY  TERM,  1906.  25 

Kentucky,  etc.,  R.  Co.  v.  Moran — 39  Ind.  App.  24« 

tiff,  defendant  appeals.  (For  decision  on  transfer,  see 
16—  Ind.  — .)    Transferred  to  Supreme  Court 

Oeorge  H.  Hester  and  E,  P.  Humphrey,  for  appellant. 

Stotsenhurg  &  Weathers,  for  appellee. 

CoMSTOCK,  P.  J. — James  Moran,  as  plaintiff,  brought 
this  action  against  the  appellant,  the  Kentucky  &  Indiana 
Bridge  &  Railroad  Company,  to  recover  damages  for  a  per- 
sonal injury  alleged  to  have  been  sustained  while  in  the 
employ  of  the  appellant  as  a  motorman  on  one  of  its  elec- 
tric cars.  The  injury  is  charged  to  have  happened  in  a 
collision  at  the  intersection  of  appellant's  tracks  with  those 
of  the  Pennsylvania  Company,  in  the  city  of  Xew  Albany. 

As  the  foundation  of  the  action  the  appellee  alleged 
that  the  appellant  was  negligent  in  failing  to  supply  the 
car  with  the  proper  brake-rod.  Under  the  first  paragraph 
it  was  alleged  that  it  was  necessary  for  the  safe  operation 
of  said  car,  the  safety  of  the  passengers  carried  therein, 
and  of  the  employes  of  the  defendant  in  charge  thereof, 
that  said  brake-rod  should  be  sound  and  in  good  condition 
and  capable  of  standing  the  pressure  and  force  of  said 
brakes  when  applied;  that  on  said  day  said  brake-rod  on 
said  car  was  in  a  dangerous  and  defective  condition,  in 
this :  that  said  rod  contained  a  break  or  flaw  therein,  which 
rendered  the  same  weak  and  insuflScient  for  the  purpose 
for  which  it  was  intended,  and  liable  to  break;  that  the 
dangerous  and  defective  condition  of  said  brake  was  un- 
known to  the  plaintiff,  but  was  well  known  to  the  defend- 
ant, or  by  reasonable  diligence  could  have  been  known  to 
said  defendant 

The  second  paragraph  is  in  the  identical  language  of  the 
first,  except  that  the  defect  in  the  brake-rod  is  set  out  in 
the  following  language:  "That  it  was  necessary  for  the 
safe  operation  of  said  car,  and  the  safety  of  the  passengers 
carried  therein  and  of  the  employes  of  the  defendant  in 
charge  thereof,  that  said  brake-rod  should  be  of  suflScient 
size  and  thickness  to  stand  the  pressure  and  force  of  said 
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brakes  when  applied;  that  said  rod  was  defective  in  this: 
that  it  was  too  small  and  insufficient  to  stand  the  pressure 
of  the  brakes  when  applied,  which  was  unknown  to  the 
plaintiff,  but  was  well  known  to  the  defendant,  or  could 
have  been  known  by  it  by  the  exercise  of  reasonable  dili- 
gence in  the  premises." 

A  separate  demurrer  to  each  of  these  paragraphs  was 
overruled,  the  cause  put  at  issue  by  general  denial,  and  a 
trial  had,  resulting  in  a  verdict  and  judgment  in  favor  of 
appellee  for  $1,200. 

The  first  specification  of  error  challenges  the  sufficiency 
of  the  complaint,  for  want  of  facts,  to  constitute  a  cause  of 
action  against  appellant.  The  complaint  seeks  to  recover 
on  account  of  the  failure  of  a  common-law  duty,  which  the 
appellant,  as  master,  owed  the  appellee  as  its  servant. 

It  is  argued  by  the  appellant  that  the  complaint  should 
allege  that  the  master  had  knowledge  of  the  defect  a  suffi- 
cient length  of  time  before  the  injury,  by  the  exer- 

1.  cise  of  reasonable  care,  to  have  made  the  necessary 
repairs,  or  at  least  to  notify  the  servant  of  the 
danger;  citing,  Malott  v.  Sample  (1905),  164  Ind.  645; 
Seaboard  Mfg.  Co.  v.  Woodson  (1891),  94  Ala.  143,  10 
South.  87;  United  States,  etc,  Co.  v.  Weir  (1891),  96 
Ala.  396,  11  South.  436;  Indianapolis,  etc.,  B.  Co.  v. 
Flannigan  (1875),  77  HI.  365;  Missouri  Pac.  B.  Co.  v. 
Sasse  (1893),  (Tex.  Civ.  App.),  22  S.  W.  187;  20  Am. 
and  Eng.  Eney.  Law  (2d  ed.),  94;  Lake  Shore,  etc.,  B.  Co. 
V.  Stupak  (1800),  123  Ind.  210;  4  Thompson,  Negli- 
gence (2d  ed.),  §3782. 

Appellant  relies  strongly  upon  Maloit  v.  Sample,  supra. 
The  opinion  in  that  case  seems  to  support  the  claim  for 
which  appellant  contends.    • 

Appellee  insists  that  the  complaint  is  not  defective  as 
claimed  by  appellant,  and  that  in  an  action  of  this  char- 
actor  it  is  sufficient  to  allege  actual  knowledge  on  the  part 
of  the  master ;  citing  Malott  v.  Sample,  supra;  Consumers 
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Paper  Co.  v.  Eyer  (1903),  160  Ind.  424;  Johnson  v.  Oeh- 
hauer  (1902),  159  Ind.  271;  Consolidated  Stone  Co.  v. 
Summit  (1899),  152  Ind.'  297;  Louisville,  etc.,  R.  Co.  v. 
Miller  (1895),  140  Ind.  685;  Heltonville  Mfg.  Co.  v. 
Fields  (1894),  138  Ind.  58;  Evansville,  etc.,  B.  Co.  v. 
Duel  (1893),  134  Ind.  156;  Chicago,  etc.,  B.  Co.  v. 
TacJcett  (1904),  33  Ind.  App.  379;  Creamery,  etc.,  Mfg. 
Co.  V.  Hotsenpiller  (1900),  24  Ind.  App.  122;  Wabash, 
etc.,  B.  Co.  V.  Morgan  (1892),  132  Ind.  430;  Louisville, 
etc.,  B.  Co.  V.  Lynch  (1897),  147  Ind.  165,  34  L.  R  A. 
293 ;  Potter  v.  Knox  County  Lumber  Co.  (1896),  146  Ind. 
114;  Pittsburgh,  etc.,  B.  Co.  v.  Adam^  (1886),  105  Ind. 
161;  Columbus,  etc.,  B.  Co.  v.  Arnold  (1869),  31  Ind. 
174,  99  Am.  Dec.  615;  Salem-Bedford  Stone  Co.  v.  Hilt 
(1901),  26  Ind.  App.  543. 

Chicago,  etc.,  B.  Co.  v.  Tackett,  supra,  is  expressly 
against  the  claim  for  which  appellant  contends,  and  in  said 
case  it  is  held  that  it  is  not  necessary  that  the  complaint 
should  show  that  the  defective  condition  of  the  brake  had 
existed  long  enough  after  it  was  or  should  have  been  known 
to  appellant  to  enable  it  to  repair  the  same. 

We  are  of  the  opinion  that  the  weight  of  the  authorities 
is  with  appellee.  The  period  of  time  during  which  the 
employer  has  knowledge  of  a  defective  appliance,  and  what 
he  does  or  fails  to  do  to  remedy  the  same,  during  that  time, 
is  material  as  a  matter  of  evidence  upon  the  question  of 
negligence. 

This  case  is  respectfully  transferred  to  the  Supreme 
Court  under  section  ten  of  an  act  entitled  "An  act  concern- 
ing appeals,'*  etc.,  approved  March  12,  1901  (Acts 

2.  1901,  p.  565,  §10,  §1337]  Burns  1901)  for  such 
action  with  reference  to  Malott  v.  Sample,  supra, 
and  Chicago,  etc.,  B.  Co.  v.  Tackett,  supra,  as  may  be 
deemed  proper. 

Cause  transferred. 
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Van  Camp  v.  City  of  Huntington/ 

[No.  5,848.    Filed  October  31,  1906.] 

1.  Appeal. — Briefs. — Errors, — Waiver, — Where  appellant  in  his 
brief  states  that  the  substance  of  the  controversy  is  fairly  pre- 
sented by  the  exceptions  to  the  conclusions  of  law,  the  Appel- 
late Court  may  disregard  other  alleged  errors,    p.  30. 

2.  Municipal  Corporations.  —  Council,  —  RtUee,— Contracts, — 
Public  Buildings, — Janitors, — ^A  contract  signed  by  the  mayor 
of  a  city  pursuant  to  an  order  of  the  city  council,  and  by  the 
plaintiff,  employing  plaintiff  as  janitor  for  one  year,  which 
contract,  when  signed,  was  filed  with  the  city  clerk,  is  not 
binding  on  such  city,  where  a  by-law  of  said  council  provided 
that  any  vote  could  be  reconsidered  at  the  next  subsequent  meet- 
ing, and  the  order  authorizing  the  mayor  so  to  contract  was  re- 
considered and  rescinded  at  such  succeeding  meeting,    p.  36. 

3.  Pleading. — Non  est  Factum, — What  it  Admits. — The  failure 
to  file  a  plea  of  non  est  factum  conclusively  admits  the  execu- 
tion of  the  contract  sued  upon.    p.  36. 

4.  Same.  —  Non  est  Factum,  —  Failure  to  Plead,  —  Contracts, — 
Damages, — The  failure  to  file  a  plea  of  non  est  factum  to  a 
complaint  for  damages  for  breach  of  a  contract  does  not 
preclude  defendant  from  contesting  the  amount  of  damages, 
p.  36. 

6.  Judgment. — Res  Judicata, — What  Questions  Are. — A  judg- 
ment is  res  judicata  as  to  all  matters  actually,  or  which  might 
have  been,  litigated  under  the  issues,     p.  37. 

6.  Same.  —  Res  Judicata,  —  Issues.  —  In  Whose  Favor  Found. — 
Presumptions. — Under  a  general  finding  and  judgment  it  will 
be  presumed,  in  a  subsequent  suit  between  the  same  parties, 
that  all  the  issues  involved  therein  were  decided  in  favor  of  the 
party  recovering  judgment,    p.  37. 

7.  Evidence.  —  Judgment.  —  Res  Judicata. — Issues. — In  Whose 
Favor  Found. — A  judgment  is  prima  fade  evidence  in  favor  of 
the  Successful  party  that  all  issues  involved  were  decided  in  his 
favor,  though  there  were  other  issues  in  the  case,  which,  if 
found  in  favor  of  such  party,  would  have  resulted  in  the  same 
judgment,    p.  37. 

8.  Judgment. — Res  Judicata. — Forms  of  Action, — To  render  a 
former  judgment  res  judicata  it  is  not  necessary  that  the  forms 
of  action  in  such  cause  and  the  subsequent  one  be  the  same,  the 
test  being  were  the  questions  in  controversy  litigated,    p.  37. 
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9.  Judgment. — Rea  Judicata. — When  Matter  Is  in  Issue. — A  mat- 
ter is  in  issue,  so  far  as  concerns  a  plea  of  former  adjudication, 
when  it  is  aflObrmed  by  one  party  and  either  denied  or  admitted 
expressly  or  impliedly  by  the  other,  and  its  determination  is 
essential  to  a  rendition  of  judgment  on  the  merits,    p.  38. 

10-  Same.  —  Res  Judicata.  —  Whether  Decree  in  Equity  Bars 
Action  at  Law. — A  decree  in  an  equity  suit,  though  the  proper 
forum  for  the  cause  was  at  law,  bars  an  action  at  law  for  the 
same  cause,    p.  38. 

11.  Same. — Res  Judicata. — Contracts. — Injunction. — Damages. — 
Where  a  municipal  corporation  brings  suit  for  an  injunction 
to  prevent  its  Janitor  from  interfering  with  its  property,  and  he 
answers  a  contract  of  employment,  to  which  an  unverified  reply 
in  denial  is  filed,  a  decree  in  his  favor  renders  the  validity  of 
such  contract  res  judicata  in  a  subsequent  action  by  him  for 
damages  for  the  breach  of  such  contract,    p.  38. 

From  Huntington  Circuit  Court;  Hiram  Brownlee, 
Special  Judge. 

Action  by  J.  Locksley  Van  Camp  against  the  City  of 
Huntington.  From  a  judgment  for  defendant,  plaintiff 
appeals.    Reversed. 

Lesh  &  Lesh  and  C.  W.  WatJeinSj  for  appellant 
W.  A.  Branyan,  for  appellee. 

BiACKy   J. — The  appellant  sued  the   appellee  upon  a 
written  agreement  dated  December  29,  1904,  and  signed 
by  the  mayor  of  the  city  and  the  appellant,  as  follows: 
"By  this  agreement  between  the  city  of  Hunting- 
ton, Indiana,  through  J.  Fred  France,  mayor  of  said 
city,  all  of  which  has  been  duly  authorized  by  resolu- 
tion of  said  council  adopted  December  27,  1904,  J. 
L.  Van  Camp  is  employed  to  act  in  the  capacity  of 
janitor  for  the  city  building  in  said  city  for  one  year 
from  December  28,  1904,  to  December  28,  1905,  at  a 
fixed  salary  of  $40  per  month,  payable  on  the  last  day 
of  each  calendar  month.     Said  Van  Camp  is  faith- 
fully to  perform  all  the  duties  as  janitor  of  the  entire 
building  and  to  keep  the  same  properly  heated  and 
cleanly,  and  to  look  after  lighting  and  ventilation. 
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In  witness  whereof  the  contracting  parties  hereto 
set  their  hands  and  seals  this  29th  day  of  December, 
1904.  J.  Fred  France, 

Mayor  of  the  City  of  Huntington. 
J.  L.  Van  Camp." 

The  complaint  contains  two  paragraphs,  the  first  being 
for  services  rendered  under  the  contract  for  a  specified 
period ;  the  second  alleging  that  the  appellant  entered  upon 
the  discharge  of  his  duties  imder  the  contract  immediately 
after  the  execution  thereof,  and  continued  to  do  all  the 
things  required  of  him  until  March  16,  1905 ;  that  he  had 
been  ready  and  willing,  etc.,  but  that  the  appellee  had 
broken  the  terms  of  the  contract  and  failed  to  comply 
therewith,  in  that  it  had  refused  to  pay  him  moneys  earned 
as  they  fell  due,  and  it  had  hampered  him  in  the  perform- 
ance of  his  duties  by  locking  up  the  fuel,  brooms,  brushes 
and  other  appliances  provided  for  his  use  as  janitor,  and 
by  such  conduct  made  it  impossible  for  him  to  carry  out 
the  contract;  and  the  appellant  had  been  damaged  by  said 
breach  of  the  contract  in  an  amount  stated. 

Issues  were  formed,  which  were  tried  by  the  court,  and 

a  special  finding  was  rendered.    Counsel  for  the  appellant, 

in  argument  before  us,  state  their  belief  that  "the 

1.  substance  of  this  controversy — ^the  merits  thereof — 
is  fairly  presented  under  the  exception  to  the  con- 
clusions of  law."  Therefore  we  may  confine  our  attention 
to  the  special  findings,  in  which  the  court  stated  the  facts 
substantially  as  follows:  The  appellant  was  a  resident  of 
said  city,  whose  common  council  consisted  of  ten  members. 
On  December  19,  1904,  and  thereafter  there  was  in  force 
an  ordinance  of  said  city  which  provided:  "When  any 
question  has  once  been  decided  in  the  affirmative  or  nega- 
tive, any  member  voting  with  the  majority  may  move  a 
reconsideration  thereof  on  the  same,  or  at  the  next  subse- 
quent regular  meeting."  At  a  regular  meeting  of  the  com- 
mon council,  December  19,  1904,  it  fixed  the  salary  of  the 
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janitor  of  the  city  building  at  $40  per  month.  At  a  regular 
meeting  December  27,  1904,  upon  motion  it  was  duly  de- 
cided to  proceed  to  the  selection  of  a  janitor,  a^id  the  ap- 
pellant was  duly  selected  as  such  janitor,  and,  on  motion, 
the  mayor  was  authorized  to  enter  into  contract  on  behalf 
of  the  city  with  appellant  as  janitor  for  one  year.  At  this 
meeting  Prill,  a  member  of  the  council,  gave  notice  that  he 
would  vote  with  the  majority  upon  such  question,  so  that 
he  could  reconsider  his  vote  at  the  next  meeting.  On 
motion,  the  meeting  at  which  these  proceedings  occurred 
was  duly  adjourned  to  meet  on  the  evening  of  December 
30,  1904.  The  appellant  with  the  mayor  signed  the  agree- 
ment above  set  out  December  29,  1904,  and  when  it  was 
so  signed  it  was  left  with  the  city  clerk  and  was  marked 
filed  by  him.  At  the  adjourned  meeting,  December  30, 
1904,  Prill  moved  that  the  contract  so  signed  be  not  ap- 
proved, which  motion  was  duly  put,  and,  upon  roll  call, 
was  carried  and  adopted.  At  the  same  meeting.  Prill 
moved  to  reconsider  the  motion  of  December  27,  1904, 
authorizing  the  mayor  to  enter  into  a  contract  with  the 
appellant,  which  motion  was  duly  carried,  and,  on  motion, 
it  was  duly  declared  by  the  council  that  the  position  of 
janitor  was  vacant,  and  the  council,  by  motion  and  ballot, 
selected  Frank  Hilyard  as  janitor.  December  29,  1904,  the 
appellant  entered  upon  the  duties  of  janitor  under  such  in- 
strument, and  performed  services  in  that  behalf  until 
March  14,  1906,  two  months  and  fourteen  days ;  but  from 
and  after  December  30,  1904,  the  common  council  refused 
to  recognize  him  as  janitor  and  at  all  times  refused  to  allow 
or  pay  him  anything  for  services,  except  as  hereinafter 
stated.  Before  the  commencement  of  this  action  the  appel- 
lee made  a  tender  of  $5.34  to  the  appellant,  which  he 
refused  to  accept,  and  after  the  commencement  of  the 
action  the  appellee  brought  said  sum  into  court  for  the 
appellant,  who  still  refused  to  accept  it. 
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At  a  called  meeting  of  the  council  January  2,  1905, 
William  A.  Branyan  was  made  the  agent  of  the  city  to 
demand  of  the  appellant  the  keys  of  said  building,  which 
demand  was  made  and  refused. 

The  appellee,  January  14,  1905,  filed  its  complaint  in 
the  court  below  against  the  appellant,  which  was  set  forth 
in  the  findings.  Therein  the  city  alleged,  in  substance,  that 
it  was  the  owner  of  the  city  building,  its  location  being 
stated,  which  was  recently  constructed  and  equipped  with 
office  desks  and  other  furniture  for  the  use  of  certain  city 
officers  mentioned,  and  other  officers,  and  for  the  city 
prison,  ^^and  is  now  occupied  by  such  officials,"  etc.;  that 
the  city  was  the  owner  of  all  the  keys  to  the  locks  of 
such  building,  together  with  the  fuel,  brooms,  brushes, 
buckets,  and  other  implements  used  and  to  be  used  by  the 
janitor  of  such  building;  that  the  city  through  its  common 
council  had  the  right  to  have  exclusive  control,  direction 
and  management  of  all  said  property,  personal  and  real, 
and  was  entitled  at  all  times  to  the  possession  and  use  of 
all  said  property,  both  real  and  personal ;  that  the  defend- 
ant Van  Camp,  under  color  of  a  pretended  contract,  was 
assuming  to  exercise  control  of  said  property  and  was  un- 
lawfully and  wrongfully  persisting  in  interfering  with  said 
building,  brooms,  brushes,  buckets,  furnace,  and  fuel,  and 
the  keys  to  the  locks  of  the  several  outside  and  inside  doors, 
and  continued,  over  the  objection  of  the  plaintiff,  to  lock 
and  unlock  said  doors  and  to  exercise  control,  authority, 
and  possession  of  the  rooms  therein,  and  to  exclude  the 
plaintiff's  servant  and  employe,  to  wit,  Frank  Hilyard, 
the  duly  appointed  and  acting  janitor  of  said  building,  all 
of  which  occupancy,  use,  control,  and  handling  of  keys, 
etc.,  began  January  1,  1905,  and  has  since  continued,  and 
was  wrongful  and  without  license  or  consent  of  the 
plaintiff  and  its  common  council  and  mayor;  that  ever 
since  said  date  the  defendant  had  no  contract  of  any  kind, 
either  oral  or  written;  that  he  threatened  to  continue  to 
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occupy  the  building,  to  lock  and  unlock  its  doors,  to  ex- 
clude and  interfere  with  the  plaintiff's  officials,  servants 
and  employes,  and  to  hold  the  keys,  to  the  plaintiff's  great 
injury  and  damage,  on  account  of  which  an  emergency 
existed  for  the  issuance  of  a  temporary  order  pending  the 
action ;  that  the  defendant  would  continue  to  do  so  unless 
restrained -by  the  court.  Prayer  for  an  order  restraining 
the  defendant  from  locking  and  unlocking  any  of  the  doors 
in  said  building,  from  removing  any  of  the  keys  from  the 
locks  and  from  the  building,  from  using  or  handling  the 
brooms,  etc.,  pending  the  action,  and  for  a  perpetual  in- 
junction. 

The  defendant  in  said  action  filed  his  answer  to  said 
complaint,  which  answer,  in  two  paragraphs,  was  set  out 
in  the  findings ;  the  first  paragraph  being  a  general  denial. 
In  the  second  paragraph  it  was  alleged,  in  substance,  that 
December  29,  1904,  pursuant  to  the  action  of  the  common 
council,  the  defendant  duly  entered  into  a  contract  with 
the  city,  whereby  he  was  employed  to  act  as  janitor  for 
said  building  for  the  period  of  one  year  from  December 
28,  1904,  which  contract  was  in  writing  and  duly  signed 
by  each  of  the  parties  thereto,  the  city  signing,  by  its  mayor, 
pursuant  to  the  authority  and  direction  of  the  common 
council,  a  copy  of  which  contract  was  made  an  exhibit 
(being  the  contract  in  suit  in  the  case  at  bar).  It  was 
alleged  that,  pursuant  to  that  contract,  the  defendant  took 
charge  of  the  keys  to  said  building,  the  same  being  volun- 
tarily turned  over  to  him  by  Councilman  Prill,  who  had 
been  acting  as  temporary  janitor  of  the  building,  and  the 
defendant  took  charge  of  and  used  the  buckets,  etc.,  which 
were  provided  for  his  use  in  discharging  his  duties  as  such 
janitor;  and  he  had  looked  after  the  heating,  lighting, 
cleaning,  and  other  things  incident  to  the  care  of  the 
building,  but  he  had  not  done  anything  to  any  of  the  prop- 
erties referred  to  in  the  complaint,  or  to  the  building,  which 
were  not  merely  incident  to  the  discharge  of  his  duties  as 

You  39—3 
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janitor;  that  he  had  not  excluded  the  officers  or  employes 
from  the  building,  except  that  he  had  kept  it  locked  at  such 
hours  of  the  night  as  would  be  essential  in  the  proper  care 
and  protection  of  the  building  and  its  contents,  but  he  had 
not  excluded  the  officers  and  employes  of  the  city  from  the 
building  when  they  desired  to  be  therein ;  and  that  he  had 
not  done  any  act  complained  of  except  in  the  discharge  of 
said  contract 

To  this  second  paragraph  the  plaintiff  in  said  action 
(the  city)  replied  by  general  denial,  and  by  a  second  para- 
graph, in  which  it  was,  in  substance,  alleged,  that  Decem- 
ber 27,  1904,  the  common  council  of  said  city,  at  a  meeting 
thereof,  by  a  majority  of  the  members  then  present  (one 
member  being  absent)  voted  to  select  the  defendant  as 
janitor,  and  to  instruct  the  mayor  to  enter  into  contract 
with  him  for  one  year  as  janitor  of  said  building;  that 
December  29,  1904,  a  contract  was  written,  a  copy  of  which 
was  set  out  in  the  defendant's  answer ;  that  the  defendant 
called  upon  the  mayor  and  asked  him  to  sign  the  contract ; 
that  the  mayor  did  sign  it,  but  did  so  conditionally,  and 
informed  the  defendant,  both  before  and  at  the  time  of 
signing  it,  that  it  was  signed  only  on  condition  that  the 
common  council  approve  it,  and  on  no  other  terms  was  it  so 
signed,  and  it  was  not  delivered  to  the  defendant,  but  was 
placed  in  the  hands  of  the  city  clerk  to  be  submitted  to  the 
council  at  the  next  night  of  their  convening;  that  at  an 
adjourned  meeting  of  the  council,  December  30,  1904, 
which  was  an  adjourned  session  of  the  council  meeting 
held  December  27,  1904,  the  contract  was  read  by  the  clerk 
for  approval  or  disapproval,  and  upon  motion  was  rejected 
and  disapproved  by  a  majority  vote  of  the  council,  and  the 
motion,  that  the  mayor  enter  into  contract  with  the  de- 
fendant, passed  at  the  preceding  meeting,  was  recon- 
sidered by  a  majority  vote  of  the  council,  and  voted 
down    and    declared    lost,    and    then,    upon    motion    the 
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position  of  janitor  was,  by  a  majority  vote,  declared  vacant, 
and  on  motion  duly  made  Frank  Hilyard,  by  a  majority 
vote,  was  declared  the  duly  selected  janitor  of  said  build- 
ing— of  all  of  which  facts  the  defendant  was  then  and 
there  made  aware  and  duly  informed ;  that  at  a  session  of 
the  council  January  10,  1905,  a  resolution  was  passed  by 
a  majority  vote  of  the  council,  directing  the  city  clerk  to 
draw  a  warrant  in  favor  of  the  defendant  for  $5.34,  for 
four  days  work  from  December  28  to  December  31,  in- 
clusive; that  the  clerk  drew  such  warrant  and  tendered  it 
to  the  defendant  before  the  commencement  of  said  suit, 
and  he  refused  to  accept  it;  that  it  was  for  more  than 
the  full  amount  due  the  defendant,  and  that  the  city  was 
solvent,  and  then  and  since  had  more  than  enough  funds 
in  its  treasury  to  satisfy  the  warrant,  and  the  treasurer 
would  pay  it  to  the  defendant  or  his  order  upon  presenta- 
tion, and  the  warrant,  it  was  alleged,  was  brought  into 
court  for  the  defendant's  use ;  that  the  council  at  a  session 
of  January  2,  1905,  by  a  majority  vote,  passed  a  resolution 
authorizing  W.  A.  Branyan  (he  being  the  city  attorney)  as 
special  agent  for  the  city  to  demand  the  keys  of  the  de- 
fendant, which  demand  was  duly  made,  but  defendant  re- 
fused the  demand,  and  continued  to  occupy  the  building. 
This  paragraph  of  reply  does  not  appear  from  the  special 
findings  to  have  been  verified  by  oath.  It  was  further  found 
that  the  venue  of  said  suit  for  an  injunction,  brought  by 
the  appellee  against  the  appellant,  was  changed  to  the  Su- 
perior Court  of  Allen  County,  and  the  same  being  at  issue 
was  submitted  to  the  court,  and  the  court,  after  hearing  the 
evidence,  found  for  the  defendant,  and  pronounced  judg- 
ment accordingly.  It  was  also  found  that  the  appellant  is 
a  paper-hanger  and  painter  by  trade,  with  an  experience  of 
twenty  years  at  such  business ;  that  he  had  an  earning  ca- 
pacity of  twenty-five  cents  per  hour,  working  at  such  trade ; 
that  since  March  14,  1905,  imtil  the  date  of  the  special 
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findings,  he  had  been  regularly  employed  in  his  capacity 
of  paper-hanger  and  painter,  and  was  still  so  employed. 

The  court  stated  as  its  conclusion  of  law  upon  the  fore- 
going facts  that  the  appellant  take  nothing. 

The  facts  stated  before  the  findings  relating  to  the  suit 

for  an  injunction  sufficiently  indicate  that  there  was  no 

effectual   delivery  of  the  written  contract  in  suit 

2.  herein  and  that  it  was  not  duly  executed.    The  facts 
thus   showing  that  the  contract  was  not  executed 

were  substantially  set  up  in  the  second  paragraph  of  the 
answer  to  the  first  paragraph  of  the  complaint  in  the  case 
at  bar,  and  that  paragraph  was  sworn  to  by  the  city  at- 
torney. The  first  paragraph  of  the  complaint  sought 
recovery  of  wages  for  the  period  of  actual  service  alleged 
therein,  while  the  second  paragraph  sought  damages  for  the 
wrongful  discharge  of  the  appellant  by  prevention  of  his 
further  service  under  the  contract.  The  answer  to  the 
second  paragraph  of  the  complaint  was  a  general 

3.  denial  not  sworn  to,  and,  therefore,  as  to  that  para- 
graph of  complaint  the  execution  of  the  contract 

was  conclusively  admitted.     Penn  Mut.  Life  Ins.  Co.  v. 

Norcross   (1904),  163  Ind.  379.     This  did  not  preclude 

the  appellee  from  contesting  the  amount  of  damages 

4.  under  that  paragraph,  and  it  does  not  appear  from 
the  findings  that  the  appellant  suffered  damage  in 

any  amount  because  of  the  breach  alleged  in  the  second 
paragraph  of  the  complaint. 

To  the  second  paragraph  of  answer  to  the  first  para- 
graph of  complaint  the  appellee  replied  by  general  denial 
and  also  by  a  paragraph,  held  good  on  demurrer,  setting 
up  the  judgment  in  the  suit  for  an  injunction  as  a  former 
adjudication  of  the  matters  and  issues  pleaded  in  that  para- 
graph of  answer. 

In  the  suit  for  an  injunction  the  defendant  therein,  the 
appellant  here,  set  up  the  written  contract  by  way  of  de- 
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fense,  and,  under  the  form  of  the  issues  tried  in  that  suit 
the  execution  of  the  contract  was  conclusively  admitted, 
and  the  court  found  and  adjudged  in  favor  of  the  defend- 
ant therein,  denying  the  injunction  sought. 

The    conclusiveness    of    a    judgment    of    a    competent 

tribunal   extends   to   what  was   actually   determined    and 

also  to  every  matter  which  the  parties  might  have 

5.  litigated  in  the  case.     Fischli  v.  Fischli  (1825),  1 
Blackf.  *360,  12  Am.  Dec.  251. 

Under  a  general  finding  and  judgment  it  will  be  pre- 
sumed, in  this  State,  in  a  subsequent  action  between  the 
same  parties,  that  all  the  issues  were  decided  in 

6.  the  former  action  in  favor  of  the  party  in  whose 
favor   that   action   so   resulted.     Where   a   former 

judgment  is  set  up  in  bar  of  the  action,  and  it  appears 

that  the  issues  in  the  former  action  involved  the  question  at 

issue  in  the  later  one,  and  there  was  in  the  former  action  a 

general  finding  and  judgment  on  the  merits,  and 

7.  there  were  other  questions  in  issue  in  the  former 
action  which  if  determined  for  the  same  party  would 

have  resulted  in  the  same  finding  and  judgment,  then,  not- 
withstanding the  jury  in  the  former  action  may  have  de- 
cided the  other  way  such  of  the  issues  of  the  former  action  as 
are  involved  in  the  latter,  the  former  adjudication  is  at  least 
prima  facie  conclusive.  Day  v.  Vallette  (1865),  25  Ind. 
42,  87  Am.  Dec  353;  Bottorif  v.  Wise  (1876),  53  Ind. 
32;  Jarboe  v.  Severin  (1887),  112  Ind.  572;  Howe  v. 
Lewis  (1889),  121  Ind.  110. 

To  constitute  a  former  adjudication,  it  is  not  necessary 

that  the  form  of  action  be  the  same  in  both  cases.     It  is 

sufficient  if  the  question  in  controversy  has  been 

8.  once   litigated   between   the   same   parties.     Pitts- 
burgh,  etc.,  R.  Co.  v.  Noftsger  (1897),  21   Ind. 

App.  599. 

•    For  the  purpose  of  a  defense  based  upon  a  claim  of 

res  judicata,  a  matter  is  in  issue  if  it  be  something  affirmed 
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by  one  party  and  either  denied  or  admitted  ex- 
9.     pressly  or  impliedly  by  the  other,  and  its  deter- 
mination is  essential  in  the  rendition  of  a  final 
judgment  upon  the  merits  of  the  cause  as  presented  by  the 
pleadings.    See  1  Van  Fleet,  Former  Adjudication,  62,  63. 
Where  a  matter  has  become  res  judicata^  the  fact  that 
the  adjudication  was  in  a  suit  in  equity  will  not  prevent 
its  effectiveness  as  a  bar  in  an  action  at  law.     If  a 

10.  party  chooses  to  resort  to  an  application  for  equit- 
able relief  where,  if  he  has  a  remedy  it  is  one  at 

law,  and  therefore  not  in  equity,  and  issues  are  made 
triable  only  by  the  court,  and  when  tried  result  in  a 
general  finding  and  judgment  against  such  party,  it  will 
not  avail  him  in  a  subsequent  action  at  law  triable  by  jury 
to  claim  that  in  the  former  suit  he  mistook  his  remedy. 
He  has  procured  an  adjudication  on  the  merits  in  a  court 
having  jurisdiction  and  must  abide  the  result.  Williams' 
burgh  Sav.  Bmh  v.  Town  of  Solon  (1893),  136  N.  Y.  465, 
32  N.  E.  1058. 

In  the  suit  for  an  injunction  to  restrain  the  appellant 

herein  from  interfering  with  the  property  of  the  city,  the 

defendant   therein   pleaded    the    contract   for    the 

11.  service  which  constituted  the  alleged  interference. 
There  was  an  answer  in  denial,  and  the  execution 

of  this  contract  was  not  effectually  denied,  and  therefore, 
for  the  purposes  of  the  cause,  it  was  admitted.  The  judg- 
ment was  on  the  merits  and  was  a  general  judgment  for 
the  appellant  herein.  The  execution  of  the  contract  was 
adjudicated  in  that  suit,  voluntarily  prosecuted  by  the  city 
to  such  result.  Such  matter  could  not  properly  be  brought 
into  controversy  in  the  subsequent  action  on  the  contract. 
We  are  inclined  to  think  that  justice  may  be  best  sub- 
served by  having  another  trial.  Judgment  reversed,  and 
cause  remanded  for  a  new  trial. 
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Elwood  Natural  Gas  &  Oil  Company  et  al. 
v.  kullman. 

[No.  5,933.  Filed  October  31,  1906.] 
PIjBADING.  —  Complaint.  —  Contrticts.  —  Exhibits.  — >  Injunction, 
— Specific  Performance. — Gas  and  Oil. — A  complaint  for  an 
injunction  to  prevent  defendants  from  cutting  off  plaintiff's 
supply  of  gas,  although  sounding  in  tort,  must  set  out  plaintiff's 
contract  for  such  supply  of  gas,  such  complaint  being  substan- 
tially for  specific  performance  and  founded  upon  a  written  con- 
tract. Elwood,  etc..  Oil  Co.  v.  Glaspy,  38  Ind.  App.  634,  fol- 
lowed. 

From  Madison.  Circuit  Court;  Darnel  W.  Comstock, 
Special  Judge. 

Suit  by  Leo  Kullman  against  the  Elwood  Natural  Gas 
&  Oil  Company  and  others.  From  a  decree  for  plaintiff, 
defendants  appeal.    Reversed. 

Gilbert  B.  Call,  for  appellants. 

B.  n.  Campbell  and  Ward  L.  Boach,  for  appellee. 

Myi2ES,  J. — In  the  court  below,  by  this  suit,  appellee 
sought  and  obtained  a  permanent  injunction  restraining 
appellants  from  in  any  manner  interfering  with  his  supply 
of  gas  at  his  residence,  as  now  furnished  by  them. 

From  the  complaint  it  appears  that  on  October  31,  1902, 
appellee  entered  into  a  written  contract  with  appellant 
Elwood  Natural  Gas  Company,  whereby,  on  the  payment 
of  $75,  which  he  avers  to  have  paid  said  appellant,  he  was 
entitled  to  be  furnished  by  said  appellant  with  gas  in  his 
dwelling  for  fuel  and  light,  and  otherwise  averring  the 
effect  of  the  various  stipulations  of  the  contract.  Also,  that 
appellants  are  threatening,  and  will,  unless  enjoined,  dis- 
connect his  service-pipe  from  their  gas-mains,  in  violation 
of  the  terms  of  said  contract,  to  his  irreparable  injury, 
etc.  A  demurrer  of  each  appellant  to  this  complaint  was 
overruled. 
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The  first  question  here  presented  challenges  the  suffi- 
ciency of  the  complaint.  By  the  averments  of  this  com- 
plaint it  is  clear  that  it  rests  upon  the  theory  of  a  right 
in  appellee  to  the  continued  use  of  gas,  and  the  liability  of 
appellants  to  furnish  the  same,  created  by  a  written  con- 
tract. This  contract  is  not  made  a  part  of  the  complaint 
either  by  exhibit  or  otherwise. 

While  this  suit  is  one  sounding  in  tort,  the  wrong  is 
the  threatened  malfeasance  of  appellants  or  breach  of  duty 
arising  out  of  the  contractual  relations,  for  which  the 
remedy  sought,  in  effect,  imposes  upon  appellants  specific 
performance  of  the  contract  on  their  part.  The  suit  is 
therefore  in  substance  on  the  contract.  See  Schoppel  v. 
Daly  (1904),  112  La.  201,  36  South.  322;  Whittaker  y. 
Collins  (1885),  34  Minn.  299,  25  N.  W.  632,  67  Am.  Kep. 
55.  The  failure  of  the  pleader  to  make  it  a  part  of  the 
complaint  is  a  question  discussed  and  decided  in  Elwood, 
etc..  Oil  Co.  V.  Olaspy  (1906),  38  Ind.  App.  634,  and 
upon  the  authority  of  that  decision  the  judgment  in  this 
case  is  reversed. 


Miller  v.  Givens. 

[No.  6,125.  Filed  October  31,  1906.] 
Appeal. — Assignment  of  Errors. — Parties. — Intoxicating  Liquors. 
— Remonstrances. — Where  one  person  alone,  in  a  proceeding 
to  obtain  a  liquor  license,  answered  that  a  remonstrance 
had  been  filed  against  the  gpranting  of  such  license  by  a 
majority  of  the  legal  voters  of  the  township,  he  may  not 
assign  error  in  the  Appellate  Court  for  himself  and  on  behalf 
of  such  remonstrators,  such  remonstrators  not  being  parties 
below. 

From  Jay  Circuit  Court ;  John  F.  La  Follette,  Judge. 

Petition    by    James    Given,    against    which    Freeman 
Miller    remonstrates.     From    a    judgment    for    petitioner, 
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remonstrant  appeals.  Motion  for  leave  to  amend  assign- 
ment of  errors,  (For  decision  on  merits,  see  —  Ind. 
App.  — .)     D  ended. 

S.  W.  Haynes  and  /.  F.  Lewis,  for  appellant 

Snyder  &  Smith,  for  appellee. 

Robinson,  C.  J. — Appellee  applied  for  a  license  to  sell 
liquor  in  Dunkirk.  In  the  commissioners'  court  Freeman 
Miller  appeared  and  moved  to  dismiss  the  application,  on 
the  grounds  that  the  application  and  notice  failed  to  de- 
scribe property  situated  on  a  public  highway  or  street,  and 
failed  to  describe  property  in  Dunkirk.  This  motion  was 
sustained,  and  appellee  appealed  to  the  Jay  Circuit  Court. 
In  that  court  Miller  filed  an  answer  alleging  facts  which 
showed  that  on  June  2,  1905,  three  days  before  the  regular 
June  session  of  the  commissioners,  a  written  remonstrance 
was  filed,  signed  by  himself  and  others,  constituting  a 
majority  of  the  legal  voters  of  the  township,  against  the 
granting  of  a  liquor  license  to  all  applicants,  and  that  on 
a  hearing  the  commissioners  found  that  a  majority  of  the 
legal  voters  of  the  township  had  signed  the  remonstrance 
and  entered  an  order  on  the  finding.  Appellee's  demurrer 
to  this  answer  was  sustained.  The  cause  was  submitted  to 
the  court,  and,  upon  a  hearing,  license  was  ordered  to  be 
issued  to  appellee. 

Freeman  Miller  has  filed  in  this  court  a  transcript  of  the 
proceedings  and  an  assignment  of  errors,  and  with  the 
transcript,  and  attached  thereto,  his  petition,  asking  that 
an  order  be  granted  permitting  him  to  file  an  assignment  of 
errors  without  the  use  of  the  names  of  all  the  original 
remonstrators,  and  that  the  cause  be  docketed  and  heard  in 
his  name  in  his  and  their  behalf. 

The  answer  in  the  circuit  court  was  filed  by  Freeman 
Miller  alone.  He  alone  seems  to  have  been  considered  the 
only  adversary  party.  He  has  assigned  error  in  his  own 
name.    Whether  he  has  perfected  the  appeal  is  a  question 
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not  presented.  So  far  as  his  petition  asks  to  assign  error 
on  behalf  of  those,  other  than  himself,  who  signed  the  re- 
monstrance, but  who  did  not  appear  and  answer,  it  is  over- 
ruled. 


Gooding  v.  State,  ex  rel.  McGell. 

[No.  5,641.     Filed  June  21,  1906.     Rehearing  daiied  October  3, 
1906.    Transfer  denied  November  1,  1906.] 

1.  Bastardy. — Character  of  Action, — A  prosecution  for  bastardy 
is  a  civil  action,    p.  46. 

2.  Same.  —  Jurisdiction  of.  —  Parties. — Beneficiaries. — Bastardy 
actions  must  be  commenced  before  a  justice  of  the  peace  or 
mayor  of  a  city,  in  the  name  of  the  State,  and  for  the  benefit  of 
the  child,     p.  47. 

3.  Judgment. — Res  Judicata. — Bastardy. — Under  §1066  Bums 
1901,  §994  R.  S.  1881,  relatrix,  if  an  adult,  has  the  right  to  dis- 
miss an  action  for  bastardy  by  entering  of  record  an  admission 
that  maintenance  for  the  child  has  been  provided  to  her  satis- 
faction; and  the  judgment  of  dismissal  under  such  circum- 
stances bars  another  action,    p.  47. 

4.  Same.  —  Res  Judicata. — Bastardy. — Fraudulent  Procurement 
of  Prosecution. — To  an  answer  of  former  adjudication  in  a 
bastardy  prosecution,  a  reply  that  such  adjudication  was  se- 
cured by  defendant's  fraudulent  procurement  of  the  bringing 
of  such  action;  that  the  State  was  not  represented  nor  given  an 
opportunity  to  be  represented  and  that  the  relatrix  was  induced 
through  the  fraudulent  representations  of  defendant  to  execute 
the  order  that  provision  for  the  child  had  been  made,  is  suffi- 
cient,   p.  47. 

5.  Same. — Res  Judicata. — Parties. — A  judgment  without  ••ad- 
versary parties  cannot  be  res  judicata,    p.  48. 

6.  Bastardy. — Parties. — Relatrix  in  a  bastardy  action  is  not  a 
party  thereto,    p.  48. 

7.  Judgment. — Validity. — Bastardy. — Where  the  State  is  not  a 
real  party  to  a  bastardy  action,  any  judgment  rendered  therein 
is  void.     p.  49. 

8.  Same. — Bastardy. — Money  Received  in  Settlement. — Return 
of. — Where  money  was  paid  in  settlement  of  a  fraudulently 
procured,  void  judgment  in  bastardy,  it  is  not  necessary  for 
relatrix  to  return  such  money  before  the  institution  of  another 
action  for  the  same  cause.  State,  ex  rel.,  v.  Carlisle,  21  Ind. 
App.  438,  distinguished,    p.  49. 
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9-  Evidence. — Failure  to  Notify  Prosecuting  Attorney. — Baa- 
tardy, — Evidence  of  a  failure  to  notify  the  prosecuting  attorney 
of  the  pendency  of  a  former  action  for  bastardy  is  competent 
in  a  subsequent  prosecution  on  the  question  whether  the  State 
was  a  real  party  to  such  former  action,    p.  60. 

10.  Same. — Marriage  Engagement. — Bastardy. — Evidence  tend- 
ing to  show  that  defendant  and  relatrix  were  engaged  to  be 
married  is  admissible  in  rebuttal  in  an  action  for  bastardy, 
where  the  reply  to  an  answer  of  former  adjudication  showed 
that  defendant  absolutely  controlled  relatrix  in  the  disposition 
of  such  former  action,    p.  50. 

11.  Trial. — Instructions. — Bastardy. — Res  Judicata. — ^It  is  not 
error  to  refuse  to  give  an  instruction  that  if  a  former  adjudica- 
tion of  the  bastardy  cause  was  had,  the  defendant  should  have  a 
verdict,  where  a  reply,  sustained  by  some  evidence,  showed  that 
such  adjudication  was  a  nullity,    p.  50. 

12.  Bastardy. — Settlement. — Consideration. — Return  of. — ^Where 
defendant  paid  relatrix  $50  for  expenses  of  sickness  and  pro- 
cured an  action  for  bastardy  to  be  brought  against  himself,  no 
notice  thereof  being  given  to  the  prosecuting  attorney,  and 
relatrix  entered  an  order  of  satisfaction  therein,  relatrix  is 
not  required  to  return  such  $50  before  instituting  another  ac- 
tion for  bastardy,    p.  51. 

From  Montgomery  Circuit  Court ;  J  ere  West,  Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of  Estella 
McGill,  against  Charles  W.  Gooding.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Clodfelter  &  Fine,  for  appellant. 

O.  B.  Ratcliff,  Prosecuting  Attorney,  and  0.  P.  Lewis, 
for  appellee. 

Myers,  J. — This  is  an  action  begun  by  appellee  against 
appellant  before  a  justice  of  the  peace,  charging  appellant 
with  being  the  father  of  the  relatrix's  unborn  bastard  child. 

The  complaint  is  in  the  usual  form  filed  in  such  actions. 
On  a  hearing  before  the  justice,  appellant  was  held  to  ap- 
pear in  the  Fountain  Circuit  Court,  where  was  filed  a 
transcript  of  the  proceedings  before  said  justice. 

Appellant  answered  in  three  paragraphs.  The  first  para- 
graph being  a  general  denial.    The  second  and  third  para- 
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graphs  of  answer  show  proceedings  had  before  Edward  M. 
Brewer,  a  justice  of  the  peace  of  Union  township,  Mont- 
gomery county,  Indiana,  constituting  a  former  adjudica- 
tion and  settlement  of  the  present  cause  of  action.  To  these 
latter  two  paragraphs  of  answer  appellee  replied  in 
three  paragraphs;  the  first  two  filed  in  the  Fountain  Cir- 
cuit Court,  and  the  third  in  the  Montgomery  Circuit  Court, 
where  the  cause  was  sent  on  change  of  venue.  The  first 
paragraph  of  reply  is  a  general  denial,  the  second  and  third 
is  addressed  to  the  second  and  third  paragraphs  of  answer 
separately  and  severally. 

The  second  paragraph  of  reply,  after  averring  facts 
covered  by  the  complaint,  avers  that  relatrix  and  a  younger 
sister  are  the  only  living  members  of  her  immediate  family  : 
that  relatrix  is  an  orphan,  and  at  the  time  her  condition 
became  known  resided  at  the  home  of  Jasper  N.  Philpott; 
that  by  reason  of  her  condition  she  was  driven  from  her 
then  home,  from  whence  she  went  to  the  home  of  an  aunt 
in  the  city  of  Crawfordsville,  where  she  was  living  at  the 
time  the  proceedings  were  had  before  Justice  Brewer ;  that 
appellant,  as  a  member  of  a  fraternal  order,  and  relatrix,  a 
member  of  an  auxiliary  society  of  that  order,  were  fre- 
quently in  each  other's  company,  and  under  pretense  of 
love  and  affection  for  relatrix,  and  by  virtue  of  his  promise 
of  marriage,  and  by  reason  of  his  standing  in  the  com- 
munity and  said  order,  he  had  complete  control  of  relatrix's 
love  and  confidence ;  that  he  made  three  trips  to  see  relatrix 
while  she  resided  with  her  aunt,  telling  her  on  the  last  trip 
that  on  account  of  the  publicity  of  her  condition  he  would 
not  marry  her,  but  would  pay  her  $50  for  the  purpose  of 
paying  her  expenses  of  lying-in,  doctor  bills,  and  the  like, 
incident  to  the  birth  of  the  child ;  that  without  the  knowl- 
edge and  consent  of  the  relatrix  he  employed  an  attorney 
to  prepare  a  complaint,  charging  him  with  bastardy,  and, 
on  the  day  the  proceedings  set  out  in  appellant's  answer 
were  entered  and  had  before  Justice  Brewer,  he  informed 
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relatrix  that  unless  she  would  go  before  a  justice  of  the 
peace  and  sign  a  receipt  he  would  not  do  anything  for  her 
whatever;  "that  relatrix  was  completely  crushed  in  mind, 
body,  and  spirit  by  defendant's  declaration,  and  the  realiza- 
tion of  her  condition,"  and  being  without  a  home  and 
wholly  destitute  of  means  of  support  she  accompanied  ap- 
pellant to  said  justice's  office,  where  said  proceedings  were 
had,  and  without  anything  being  said,  or  any  pretense 
relative  to  her  accepting  any  money  for  the  maintenance  of 
the  child,  but  believing  and  relying  upon  the  fraudulent 
representations  of  appellant,  by  him  made  to  her,  of  the 
purpose  and  purport  of  the  instrument  she  was  signing, 
relatrix  signed  a  receipt  for  $50,  which  was  fraudulently 
represented  to  her  as  being  a  release  of  his  liability  to  her 
on  account  of  her  sickness,  and  she  did  not  know  that 
she  was  signing  anything  purporting  to  be  a  settlement  to 
her  satisfaction  for  the  maintenance  of  said  unborn  child; 
that  the  prosecuting  attorney  was  not  present  nor  sent  for, 
nor  any  other  person  to  act  for  or  to  advise  her,  nor  did 
she  understand  ingly  enter  of  record  any  order,  receipt, 
paper,  or  any  other  declaration  showing  that  satisfaction 
had  been  made  to  her  for  the  maintenance  of  said  child; 
that  said  proceedings  before  Justice  Brewer  were  set  in 
motion  and  carried  on  by  appellant,  for  the  fraudulent  pur- 
pose of  obtaining  the  settlement  of  his  liability  in  bastardy, 
under  the  fraudulent  pretense  of  paying  the  expenses  of 
her  pending  sickness ;  that  said  justice  had  no  knowledge  of 
the  real  purpose  for  which  said  receipt  was  signed,  and 
entered  said  judgment  of  dismissal  upon  the  filing  of  the 
papers,  theretofore  prepared  by  appellant's  attorney;  that 
after  she  signed  the  receipt  for  $50  that  sum  was  paid  to 
said  justice,  and  by  him  to  relatrix,  and  no  hearing  of  said 
cause  was  had;  that  she  received  no  other  consideration, 
and  said  sum  is  wholly  insufficient  for  the  maintenance  of 
said  child.  The  reply  further  shows  an  offer  to  allow  a 
credit  of  $50  against  any  judgment  which  may  be  rendered 
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against  appellant  in  this  action;  that  relatrix  is  without 
any  money  or  means  with  which  to  repay  said  $50  or  any 
part  thereof. 

A  demurrer  for  want  of  facts  was  addressed  to  this 
paragraph  of  reply  and  overruled.  Thereupon  the 
venue  of  this  cause  was  changed  to  the  Montgomery 
Circuit  Court,  where  a  third  paragraph  of  reply  was  filed. 
This  paragraph  avers  practically  the  same  facts  as  those 
stated  in  the  second  paragraph,  with  the  additional  aver- 
ment that  said  justice  of  the  peace  Brewer  knew  at  the  time 
lie  paid  relatrix  said  $50  that  she  did  not  understand  the 
nature  of  the  papers  and  records  which  she  had  signed ;  that 
he  knew  that  defendant  was  not  paying  relatrix  any  money 
whatever  for  the  maintenance  of  said  unborn  child;  that 
lie  conspired  with  the  defendant  for  the  purpose  of  deceiv- 
ing relatrix  and  in  procuring  her  to  enter  said  satisfaction 
of  record,  knowing  that  the  proceedings  before  him  were 
for  the  purpovse  of  obtaining  settlement  of  defendant's  lia- 
bility in  bastardy,  under  the  fraudulent  proceedings  and 
pretext  to  pay  relatrix  for  her  sickness. 

A  demurrer  to  this  paragraph  of  reply,  for  want  of  facts 
sufficient  to  avoid  either  the  second  or  third  paragraphs  of 
answer,  was  overruled.  The  issues  thus  formed  were  sub- 
mitted to  a  jury,  trial,  verdict  in  favor  of  appellee  and 
motion  for  a  new  trial  overruled.  Judgment  in  accordance 
with  the  verdict  of  the  jury  for  $550,  with  a  credit  of  $50, 
and  ordering  the  same  paid  in  partial  payments,  from 
which  judgment  appellant  appeals  to  this  court. 

(1)    This  is  a  civil  action.     Reynolds  v.  State,  ex  rel. 

(1888),  115  Ind.  421 ;  State,  ex  rel,  v.  Carlisle  (1899),  21 

Ind.   App.   438.      Conceding  that  the  answers  in- 

1.     corporating    the    proceedings    had    before    Justice 
Brewer  in  bar  of  this  action  are  sufficient  brings  us 
to  the  consideration  of  the  facts  pleaded  in  the  second  and 
third  paragraphs  of  the  reply. 
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It   is   settled   that  all   prosecutions   for  bastardy   must 

originate  before  a  justice  of  the  peace  or  mayor  of  a  city. 

Evans  v.  State,  ex  rel.  (1905),  166  Ind.  369;  Arm- 

2.  strong  v.  State,  ex  rel.  (1900),  24  Ind.  App.  289. 
And  such  proceedings  must  be  prosecuted  in  the 

name  of  the  State,  and  for  the  benefit  of  the  illegitimate 
child.  Gresly  v.  State,  ex  rel.  (1890),  123  Ind.  72;  Ice  v. 
State,  ex  rel.  (1890),  123  Ind.  590;  Dehler  v.  State,  ex  rel. 
(1899),  22  Ind.  App.  383. 

Our  code  (§1006  Bums  1901,  §994  K.  S.  1881)  provides 

that  "the  prosecuting  witness,  if  an  adult,  may,  at  any  time 

before  final  judgment,  dismiss  such  suit,  if  she  will 

3.  first  enter  of  record  an  admission  that  provision  for 
the  maintenance  of  the  child  has  been  made  to  her 

satisfaction.  *  *  *  And  such  entry  *  *  *  shall 
be  a  bar  to  all  other  prosecutions  for  the  same  cause  and 
purpose."  Considering  the  above  decisions  along  with  the 
code  provision,  it  would  seem  that  while  the  State  is  a  party 
to  the  action,  and  has  rights  which  the  relatrix  caimot 
waive,  yet  she  has  the  power  to  dismiss  such  action,  and 
such  dismissal  and  judgment  thereon  rendered  by  a  justice 
of  the  peace,  pursuant  to  §1006,  supra,  will  constitute  a 
complete  bar  to  another  action  for  the  same  cause.  State, 
ex  rel.,  v.  Carlisle,  supra. 

In  the  case  at  bar  appellant  argues  that  Justice  Brewer 

had  jurisdiction  of  the  subject-matter,  and,  the  proceedings 

and  judgment  appearing  regular  on  their  face,  such 

4.  judgment  must  control  until  set  aside  by  a  direct 
attack,    even    though    it    be    tainted    with    fraud. 

Shideler  v.  State  (1891),  129  Ind.  523,  525,  16  L.  K.  A. 
225,  28  Am.  St.  206 ;  Palmerton  v.  Hoop  (1892),  131  Ind. 
23,  28. 

Appellee  claims  that  each  paragraph  of  the  reply  shows 
that  relatrix  was  induced  by  fraud  to  enter  the  acknowledg- 
ment and  dismissal  set  up  in  appellant's  answers,  and  for 
that  reason,  and  because  the  State  was  not  in  fact  a  party 
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to  the  proceedings  before  Justice  Brewer,  the  judgment  was 
a  nullity.  Gresly  v.  State,  ex  reL,  supra;  Ice  v.  State, 
ex  rel,  supra;  Burnett  v.  Milnes  (1897),  148  Ind.  230, 
234;  Osier  v.  Broe  (1903),  161  Ind.  113. 

Each  paragraph  of  the  reply  exhibits  facts  showing  that 
the  proceedings  had  before  Justice  Brewer  were  procured, 
managed,  and  controlled  by  appellant;  that  the  State  was 
a  party  only  in  name  and  not  in  fact  No  one  was  present 
having  authority  to  act  for  the  State.  In  the  name  of  the 
State,  appellant  brings  an  action  against  himself  to  secure 
maintenance  for  his  own  offspring.  He  appears  to  the 
action  and  submits  himself  to  the  jurisdiction  of  the  court. 
He  has  the  mother  of  the  child  accompany  him  into  open 
court,  and  there,  under  the  sanctity  of  a  judicial  proceeding, 
and  for  the  purpose  of  relieving  the  public  and  society  of 
the  burden  of  maintaining  such  child,  he  pays  to  the  penni- 
less, homeless  mother,  who  has  just  arrived  at  her  majority, 
the  munificent  sum  of  $50,  and  she  enters  of  record  an 
admission  that  provision  for  the  maintenance  of  the  child 
has  been  made  to  her  satisfaction. 

Considering  the  facts  disclosed  by  the  reply,  the  State 
was  not  a  party  to  the  proceedings  before  Justice  Brewer, 

and,  this  being  true,  the  judgment  was  not  rendered. 
6.     in  an  adversary  proceeding,  and  for  that  reason  will 

not  bar  another  action  for  the  same  cause.  Shideler 
V.  State,  supra;  Ice  v.  State,  ex  rel.,  supra,  p.  593. 

The  section  of  the  code  heretofore  referred  to  does  not  refer 
to  the  relatrix  as  a  party,  but  by  its  terms  she  is  designated 

as  the  prosecuting  witness,  and  the  Supreme  Court 
6.     in  Ex  parte  Haase  (1875),  50  Ind.  149,  and  this 

Court  in  Williams  v.  State,  ex  rel  (1892),  3  Ind. 
App.  350,  held  that  the  relatrix  was  not  a  party  to  the 
action.  Therefore,  granting  that  she  had  full  authority  to 
determine  the  question  of  satisfactory  provision  for  the 
child's    maintenance,    this    she    could    do    only    in    case 
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there  was  a  bona  fide  action  pending,  and   having 

7.  determined  that  there  was  no  such  action  pending 
before  Justice  Brewer,  her  acknowledgment  is  un- 
availing for  any  purpose,  as  the  entire  proceedings  were 
void.  We  are  clearly  of  the  opinion  that  the  weight  of 
authority  in  this  jurisdiction  sustains  the  ruling  of  the  trial 
court  in  holding  that  each  paragraph  of  the  reply  contains 
facts  sufficient  to  avoid  appellant's  answers. 

(2)  Appellant  also  insists  that  the  paragraphs  of  reply 
are  bad  for  the  reason  that  neither  contains  an  allegation 

that  the  money  paid  to  relatrix  was  ever  refunded, 

8.  or  that  an  offer  to  refund  the  same  was  made  before 
the  commencement  of  this  action.     Citing  State, 

ex  reL,  v.  Carlisle,  supra.  By  reference  to  that  case  it  will 
be  seen  that  the  relatrix,  upon  her  own  motion,  began  the 
action  whereby,  upon  dismissal,  she  received  $20.  All  the 
parties  to  that  action  appeared  in  person  and  by  counsel, 
and  this  court  held  that  a  judgment  rendered  before  a 
justice  of  the  peace,  under  the  facts  appearing,  was  suffi- 
cient to  bar  another  action  for  the  same  cause.  Also  that, 
before  such  judgment  could  be  set  aside,  the  pleadings  must 
affirmatively  show  a  refunding  or  offer  to  refund  the  money 
paid  to  the  relatrix.  There  is  a  marked  difference  between 
that  case  and  the  case  at  bar.  In  the  case  of  State,  ex  reL, 
V.  Carlisle,  supra,  the  money  was  paid  and  the  dismissal 
had  in  an  adversary  proceeding,  and  was  not  a  voluntary 
payment  on  the  part  of  the  defendant,  while  in  the  case  at 
bcr,  the  proceedings  being  absolutely  void,  for  the  reasons 
heretofore  stated,  the  payment  was  a  voluntary  contribu- 
tion, or  at  least  so  far  as  it  was  paid  on  account  of  any 
judicial  proceeding. 

(3)  The  questions  arising  on  the  assignment  of  errors, 
based  upon  the  overruling  of  appellant's  motion  for  a  new 
trial,  relate  to  the  admission  of  certain  evidence  and  to  the 
giving  and  refusing  to  give  to  the  jury  certain  instructions. 

Voi.  39—4 
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After  a  careful  reading  and  consideration  of  the  evidence 
admitted  over  appellant's  objection,  we  find  no  error  in  this 
particular  authorizing  a  reversal  of  the  judgment 
9.     It  is  the  duty  of  the  prosecuting  attorney  to  repre- 
sent the  State  in  such  actions,  and,  upon  the  theory 
of  the  replies  filed,  any  evidence  tending  to  show  that  the 
State's  representative  was  not  notified,  and  had  no  knowl- 
edge of  such  proceeding  until  long  after  its  disposition, 
was  competent  as  tending  to  prove  the  ultimate  fact  that 
the  State  was  not  a  party. 

The  evidence  tending  to  prove  that  relatrix  and  defend- 
ant were  engaged  to  be  married  was  admissible,  unless  be- 
cause it  was  offered  on  rebuttal.     Ramey  v.  State, 
10.     ex  rel.   (1891),  127  Ind.  243;   Oemmill  v.  State, 

ex  rel.  (1896),  16  Ind.  App.  154. 
Referring  to  the  reply,  we  find  allegations  showing  that 
relatrix  was  under  the  absolute  control  of  appellant  on  the 
day  she  accompanied  him  to  the  office  of  Justice  Brewer, 
and  while  he  told  her  on  that  day  he  would  not  marry  her, 
evidence  of  such  agreement  was  nevertheless  admissible  on 
rebuttal  as  tending  to  show  the  relations  existing  bettveen 
them,  and  as  a  circumstance  to  explain  the  actions  of  a 
young,  penniless,  homeless,  inexperienced,  and  heart-broken 
girl,  wishing  to  curry  favor  with  the  author  of  her  down- 
fall. We  are  not  to  say  what  weight  should  be  given  this 
evidence,  but  the  jury  had  a  right  to  consider  it  for  what- 
ever it  was  worth. 

Appellant  requested  the  court  to  give  the  jury  two  in- 
structions.    Both  were  refused.     These  instructions  are  to 
the  effect  that  if  the  jury  should  find  that  the  pro- 
11.     ceedings  had  before  Justice  Brewer  were  as  alleged 
in  appellant's  answers,  under  the  evidence  in  this 
case  they  should  return  a  verdict  for  appellant     These  in- 
structions took  from  the  jury  their  right  to  consider  the 
evidence  applicable  to  the  reply,  and  were  based  upon  the 
theory  that  there  was  no  evidence  in  the  record  tending 
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to  prove  that  the  Brewer  judgment  was  a  nullity.  There 
was  no  error  in  refusing  to  give  these  instructions. 

The  court,  upon  its  own  motion,  in  substance  told  the 

jury  that  if  they  found  that  the  action  and  proceedings  had 

before  Justice  Brewer  were  procured  and  brought 

12.  about  wholly  by  appellant,  and  that  the  money  paid 
to  relatrix  was  paid  by  appellant  and  received  by 
her  in  payment  and  on  account  of  expenses  of  her  pending 
sickness,  it  would  not  be  necessary  to  return  or  offer  to 
return  this  money  prior  to  bringing  this  action  in  order  to 
authorize  a  recovery.  There  is  evidence  in  the  record  to 
which  this  instruction  is  pertingnt,  and,  this  being  true, 
what  we  have  heretofore  said  on  the  question  raised  by  this 
instruction  warrants  the  conclusion  that  it  was  not  er- 
roneous. 

Finding  no  error  in  the  record  the  judgment  of  the  trial 
court  is  affirmed. 


Union  Traction  Company  v.  Pfeil  et  al. 

[No.  5,836.    Filed  November  2,  1906.] 

1.  Interubban  Railroads. — Eminent  Domain, — Damages, — Ben- 
efits,— ^In  assessing  the  damages  to  lands  caused  by  the  appro- 
priation of  an  interurban  railroad  right  of  way,  the  benefits 
accruing  from  the  building  of  such  road  cannot  be  considered. 
p.  53. 

2.  Trial.  —  Instruetions,  —  Interurban  Railroads, — Eminent  Do- 
main.— Damages, — ^An  instruction,  in  a  proceeding  by  an  in- 
terurban railroad  company  to  condemn  a  right  of  way,  stating 
that  if  certain  facts  existed,  they  might  be  considered  by  the 
jury  in  estimating  the  damages,  is  not  prejudicial  error  be- 
cause it  did  not  confine  such  facts  to  those  shown  by  the  evi- 
dence, where  other  instructions  properly  informed  the  jurors 
that  the  landowners  must  prove  the  existence  of  the  necessary 
facts  by  a  preponderance  of  the  evidence,    p.  54. 

3.  Same. — Instructions, — Interurban  Railroads, — Eminent  Do- 
main, — Damages, — Speculative, — An  instruction,  in  an  inter- 
urban railroad  right  of  way  condemnation  proceeding,  stating 
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that  if  certain  facts  exist,  they  may  be  considered  on  the  ques- 
tion of  dsm&ges,  is  not  reversible  as  allowing  conjectural  or 
speculative  damages,  where  other  instructions  specifically  in- 
formed the  jury  that  such  conjectural  or  speculative  damages 
could  not  be  given,    pp.  55,  56. 

4.  Appeal.  —  Instruetians, — Prejttdicial. — How  Carmdered. — ^In- 
structions in  a  cause  on  appeal  will  be  considered  as  a  whole; 
and  where  appellant  fails  to  show  a  substantial  injury  by  the 
giving  the  one  complained  of,  a  reversal  will  not  be  ordered, 
p.  55. 

5.  Eminent  Domain.  —  Interurban  Railroads.  —  Damages.  — 
Measure. — The  damages  to  a  sixty-five-acre  tract  cut  diago- 
nally by  an  interurban  railroad  right  of  way  is  the  difference  in 
value  of  the  whole  tract  before  and  after  the  appropriation  of 
such  way.    p.  56. 

6.  Trial. — Instructions. — Confining  to  Evidence. — ^An  instruc- 
tion that  if  the  jury  believe  that  certain  facts  exist  their  ver- 
dict should  be  for  the  allowance  of  certain  damages,  does  not 
constitute  reversible  error  because  of  the  omission  of  ''from  the 
evidence"  after  "believe,"  where  they  were  properly  instructed 
otherwise  that  the  facts  must  be  proved  by  a  preponderance  of 
the  evidence,    p.  56. 

7.  Interurban  Railroads. — Additional  Tracks  on  Rights  of 
Way. — Eminent  Domain. — Damages. — ^An  interurban  railroad 
has  the  right  to  lay  any  desired  number  of  tracks  on  its  right 
of  way  and  to  run  any  desired  number  of  cars  thereon;  and 
the  damages  therefor  must  be  made,  if  at  all,  in  the  original 
condemnation  proceeding,    p.  57. 

8.  Same. — Eminent  Domain. — Rights  of  Way. — Drains  Across. 
— Damages. — ^Landowners  have  no  right,  without  consent,  to 
lay  water  or  private  drain  pipes  over  an  interurban  railroad 
right  of  way;  and  injuries  to  land  for  the  loss  of  such  right 
are  properly  considered  in  estimating  the  damages  in  condenm- 
ing  such  a  right  of  way.    p.  58. 

9.  Trial. — Instructions. — Verdict. — Duty  of  Jurors. — ^It  is  not 
reversible  error  to  refuse  to  instruct  the  jury  not  to  return  a 
compromise  verdict,  where  they  are  instructed  that  the  verdict 
should  be  sustained  by  a  preponderance  of  all  of  the  evidence 
in  the  case.    p.  59. 

From  Cass  Circuit  Court ;  John  S.  Lairy,  Judge. 

Condemnation  proceedings  by  the  Indianapolis  Northern 
Traction  Company  (Union  Traction  Company  of  Indiana, 
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suc^sor)  against  Catherine  Pfeil  and  another.  From  a 
judgment  for  defendants,  plaintiff  appeals.     Affirmed, 

J.  A.  Van  Osdol  and  McConnell,  Jenhines,  Jenkines  £ 
Stuart,  ioT  appellant 

Walters  &  Long,  for  appellees. 

Black,  J, — This  was  a  proceeding  instituted  by  the* 
Indianapolis  Northern  Traction  Company,  of  which  the 
appellant  is  the  successor,  for  the  appropriation,  under  the 
statute,  of  land  for  the  way  of  an  electric  street  and  inter- 
urban  railroad  through  agricultural  lands  of  the  appellees. 
The  appellant  presents  for  review  the  action  of  the  court 
below  upon  certain  instructions. 

In  one  of  the  instructions  given  the  court  told  the  jury 

that,  in  determining  the  amount  of  damages,  they  should 

not  consider  or  make  any  allowance  for  the  benefits 

1.  "which  may  have  resulted,  or  may  be  supposed  to 
result  in  the  future,  to  defendants  or  to  their  said 
lands  by  reason  of  the  construction  of  said  electric  railway 
by  plaintiff,  for  the  purposes  for  which  this  appropriation 
is  made,  through  the  conmiunity  in  which  defendants'  lands 
are  located.  The  law  excludes  any  such  benefits  or  sup- 
posed benefits  from  consideration  in  cases  of  this  kind." 
Since  the  bringing  of  this  appeal  we  have  had  occasion  in 
a  number  of  cases  to  consider  the  question  presented  in  this 
instruction.  See  Indianapolis,  etc..  Traction  Co.  v.  Dunn 
(1906),  37  Ind.  App.  248;  IndiwnapoUs,  etc..  Traction  Co. 
V.  Earner  (1906),  37  Ind.  App.  264;  Carrell  v.  Muncie, 
etc.,  R.  Co.  (1906),  38  Ind.  App.  700.  \\Tiile  a  compara- 
tively large  portion  of  appellant's  brief  is  given  to  this 
question,  it  is  not  improper  to  say  that  in  a  recent  oral 
argument  of  the  cause  it  was  not  pressed  by  the  appellant, 
probably  because  of  those  intervening  decisions,  to  whi(»li 
we  still  adhere. 

The  appellant  objects  here  to  the  seventh  instruction 
given  at  the  request  of  the  appellees,  because  in  mentioning 
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therein  certain  circumstances  which,  it  was  said,  if 
2.  they  existed,  might  be  considered  by  the  jury,  the 
court  did  not  expressly  confine  such  consideration  to 
matters  shown  by  the  evidence  to  exist,  and  also  on  the 
ground  that  the  instruction  invited  the  indulgence  of  con- 
jecture and  the  consideration  of  speculative  and  fanciful 
damages,  and  further  because  the  instruction  permitted 
consideration  of  inconvenience  and  danger,  if  any,  to  the 
owner  or  his  family,  in  crossing  the  track  and  right  of  way 
of  the  appellant.  The  circumstances  which  the  jury  were 
thus  permitted  to  consider  were  not  submitted  to  them  as 
separate  and  additional  elements  of  damages,  but  the  jury 
were  told  that  they  might  consider  them,  if  they  existed, 
in  determining  the  extent  of  the  damage,  if  any,  to  the 
remainder  of  the  farm,  as  affecting  the  extent  of  the  de- 
preciation in  the  value  of  the  land,  if  any.  No  particular 
circumstance  of  those  referred  to  in  the  instruction  is 
specifically  designated  by  the  appellant  as  being  objection- 
able, except  that  relating  to  inconvenience  and  danger  to 
the  owner  "or  his  family,"  emphasis  being  placed  on  the 
last  three  words,  and  no  objection  being  urged  against  the 
additional  words  "or  his  stock,"  in  the  instruction. 

It  is  stated  by  the  appellees  in  their  brief  that  there  is 
abundant  evidence  on  all  the  points  suggested  in  the  in- 
struction, and  this  statement  is  not  contradicted  by  the 
appellant,  nor  is  it  claimed  as  to  any  matter  referred  to  in 
the  instruction  that  there  was  no  evidence  relating  to  it 
In  an  instruction  given  at  the  request  of  the  appellant  the 
court  told  the  jury,  among  other  things,  that  they  should, 
in  their  deliberations,  agree  upon  and  find  no  damages  for 
the  appellees  "until  you  can  agree  and  find  that  a  pre- 
ponderance of  all  the  evidence  in  the  case  sustains  and 
justifies  you  in  believing  that  a  particular  sum  will  be  a 
fair  measure  of  compensation  and  damages  to  which"  the 
appellees  "are  entitled."  In  an  instruction  given  at  the 
request  of  the  appellees  the  jury  were  told  that  it  was  their 
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duty  to  render  a  verdict  in  accordance  with  the  law  ap- 
plicable to  the  case,  as  stated  to  them  by  the  court,  and  in 
accordance  with  the  evidence,  as  it  had  been  given  under 
the  direction  of  the  court  in  the  trial  of  the  cause ;  that  they 
were  not  at  liberty  to  disregard  either  the  law  or  the  evi- 
dence as  thus  placed  before  them,  and  were  not  at  liberty  to 
follow  their  own  opinion,  if  contrary  to  the  law  or  evidence 
so  given.  In  other  instructions,  given  at  the  request  of  the 
appellant,  the  jury  were  told,  that  they  could  not  allow 
any  damages  in  this  case  which  were  remote,  im- 

3.  aginary,  uncertain,  and  conjectural  or  speculative 
in  their  nature,  even  though  testified  to  by  wit- 
nesses; that  the  damages  must  be  such  and  only  such  as 
would  compensate  the  appellees  for  their  actual  pecuniary 
loss;  and  the  damages  were  limited  expressly  by  instruc- 
tions given  at  the  request  of  the  appellant  to  the  fair  market 
value  of  the  land  taken  for  the  right  of  way,  the  damage  to 
the  remainder  of  the  farm,  and  the  value  of  the  crops,  if 
any,  growing  on  the  right  of  way  when  possession  was 
taken,  and  destroyed  by  appellant 

The  instructions  must  be  considered  as  a  whole,  and  the 

jury  would  not  be  misled  by  the  mere  omission  from  the 

seventh  instruction  above  mentioned  of  words  ex- 

4.  pressly  limiting  their  consideration  to  such  matters 
therein  referred  to  as  were  shown  by  the  evidence. 

This  would  be  especially  true  where  there  was,  in  fact,  evi- 
dence relating  to  all  such  matters.  And  so  far  as  the  ref- 
erences in  the  instruction  were  general,  the  jury  would 
understand  from  the  instructions  as  a  whole  that  such  ref- 
erences did  not  extend  to  merely  conjectural  or  speculative 
losses.  A  party  complaining  here  of  an  instruction  given  to 
the  jury  should  be  able  to  show  how  he  was  substantially  in- 
jured by  it.  The  seventh  instruction  above  mentioned  does 
not  appear  to  have  been  materially  erroneous.  See  Indian- 
apolis,  etc..  Traction  Co.  v.  Dunn,  supra;  Indianapolis, 
etc.,  Traction  Co.  v.  Ramer,  supra. 
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Objection  is  made  to  the  tenth  instruction  given  at  the 
request  of  fhe  appellees,  wherein,  after  referring  to  the 
fact  that  the  appellant's  attorneys  in  cross-examination  of 
witnesses  of  the  appellees  had  been  permitted  to  ask  the 
witnesses  what  was  the  value  per  acre  of  certain  portions 
of  the  farm  of  the  appellees,  taken  separately,  after  the 
appropriation,  the  court  instructed  that  these  questions 
were  proper  only  as  a  means  of  testing  the  knowledge  of  the 
witnesses  as  to  the  value  of  the  land  of  the  appellees  con- 
cerning which  they  had  testified,  and  to  disclose  the  manner 
in  which  the  witness  arrived  at  his  estimate  of  value  and 
the  basis  thereof,  and  for  no  other  purpose. 

The  land  in  question  consisted  of  sixty-five  acres  in  one 

body,  used  as  a  farm  by  its  owmers,  the  appellees,  and  the 

railroad  ran  across  it  diagonally.     In  such  case  the 

5.     damages  should  be  considered  and  assessed  for  the 

entire  farm    (Chicago,  etc.,  R,   Co.  v.   Huncheon 

[1892],  130  Ind.  529),  and  an  instruction  was  asked  by 

the  appellant,  and  given,  in  which  the  value  of  the  land  to 

be  considered  by  the  jury  was  said  to  be  the  price  for  which 

the  real  estate  would  have  sold  in  a  body.     See  3  Elliott, 

Railroads,  §§995,  1038. 

The  objection  urged  here  against  the  eleventh  instruction 
given  at  the  request  of  the  appellees  is,  that  in  referring  to 
certain   circumstances,   which   might  be   considered 
3.     in  assessing  the  damages,  the  court  in  this  instruc- 
tion failed  to  designate  them  expressly  as  matters 
.shown  by  the  evidence,  and  therefore  virtually  invited  the 
jury  to  consider  remote,  conjectural,  and  fanciful  damages. 
What  we  have  said  of  the  seventh  instruction  of  the  series 
proposed  by  the  appellees  is  applicable  to  these  objections. 
In  the  fifteenth  instruction,  given  at  the  request  of  the 
appellees,  it  was  said  that  the  appellant  can  hereafter  lay 
any  number  of  tracks  it  chooses  on  this  right  of  way 
G.     appropriated  through  the  farm  of  the  appellees,  and 
can  run  any  number  of  cars  over  such  tracks,  with- 
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out  being  required  to  render  to  the  appellees  any  additional 
compensation  or  additional  damages;  and  that  if  the  jury 
believed  from  the  evidence  that  there  was  a  probability  of 
the  appellant's  laying  more  tracks  in  the  future  on  this 
right  of  way  and  running  a  greater  number  of  cars  over 
those  tracks,  and  "if  you  believe  that  such  additional  tracks 
and  cars  would  be  an  additional  damage  to  the  defendants, 
then  you  may  properly  consider  such  probability  as  an  ele- 
ment of  damage,  and  grant  compensation  therefor  in  your 
verdict."  The  only  objection  urged  against  this  in- 
struction is  the  same  as  the  objection  to  the  eleventh 
instruction  above  mentioned.  The  only  portion  of  this  in- 
struction to  which  such  objection  is  applicable  is  the  omis- 
sion of  the  words,  "from  the  evidence,"  after  the  word 
"believe"  in  the  portion  of  the  instruction  quoted  above. 
While  such  words  thus  omitted  would  have  been  proper,  yet 
we  are  unable  to  conclude  that  the  jury  would  probably  be 
misled  by  such  omission.  What  we  have  said  in  consider- 
ing the  seventh  instruction  is  also  applicable  here. 

It  was  proper  to  consider  in  this  proceeding  all  damages 
present  and  future  arising  from  the  proper  construction 

and  operation  of  the  railroad.     Such  damages  not 
7.     recovered  in  this  proceeding  could  not  be  recovered 

in  a  subsequent  action.  By  this  proceeding  the  ap- 
pellant obtains  the  right,  as  against  the  appellees,  to  con- 
struct additional  tracks  on  its  right  of  way  now  acquired, 
and  the  right  to  run  any  number  of  cars  which  it  may  find 
it  profitable  or  convenient  to  run  in  the  proper  management 
of  its  business  as  an  interurban  railroad  running  through 
and  connecting  many  towns  and  cities.  At  the  time  of  the 
awarding  of  damages  by  the  jury  there  could  be  no  cer- 
tainty as  to  the  number  of  tracks,  or  as  to  the  number  and 
location  of  side-tracks  or  switches  on  the  right  of  way  upon 
the  land  of  the  appellees,  or  as  to  the  number  of  cars  that 
will  be  used,  but  there  was  a  certainty  that  a  right  was 
being     acquired     which     constituted     a     certain     present 
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effect  on  the  value  of  the  real  estate,  and  the  compensation 
to  the  landowners  must  be  made  now,  if  ever.  The  amount 
of  that  compensation  was  dependent  upon  the  probabilities, 
shown  by  the  whole  evidence,  as  to  the  extent  of  the  injury. 
See  White  v.  Chicago,  etc.,  B.  Co.  (1890),  122  Ind.  317, 
7  L.  R.  A.  257. 

By  the  sixteenth  instruction,  given  at  the  request  of  the 

appellees,  the  court  stated  that  the  appellees  "have  no  right 

to  lay  water-pipes  or  to  construct  private  drains 

8.  across  plaintiff's  right  of  way  without  plaintiff's 
consent  This  fact  may  properly  be  considered  by 
you  in  fixing  the  amount  of  defendants'  damage  by  reason 
of  this  appropriation  by  plaintiff,  if  you  believe  it  would 
have  any  effect  upon  tjie  amount  of  such  damage."  With 
regard  to  the  omission  of  the  words,  "from  the  evidence,'' 
after  the  word,  "believe,"  we  may  refer  to  what  we  have  said 
concerning  such  omission  in  other  instructions.  This  in- 
struction is  criticised  by  the  appellant  as  not  sufficiently 
confining  the  jury  to  the  consideration  of  such  pipes  and 
drains  as  were  shown  by  the  evidence  to  be  reasonably  and 
properly  necessary  in  the  use  of  the  land  for  farming  pur- 
poses. In  other  instructions,  the  jury  were  directed,  in 
effect,  to  consider  the  difference  caused  by  the  appropriation 
between  the  cash  market  value  of  the  land  immediately 
before  the  appropriation  and  its  cash  market  value  imme- 
diately thereafter;  to  consider  the  farm  as  it  then  was, 
the  uses  to  which  the  appellees  were  putting  it  and  to 
which  it  was  adapted  at  the  time  of  the  appropriation ;  and 
the  jury  were  told  that  the  damages  should  be  assessed  for 
the  farm  as  a  whole,  and  that  the  fair  value  of  the  land 
at  the  time  of  the  appropriation  was  the  amount  for  which 
it  would  have  sold,  in  a  body,  at  that  time,  etc. ;  and,  under 
the  instructions  as  a  whole,  the  jury  cannot  reasonably  be 
supposed  to  have  regarded  themselves  as  at  liberty  to  con- 
sider the  reference  to  pipes  and  drains  in  the  sixteenth  in- 
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struction  as  intended  to  apply  to  uses  other  than  for 
farming  purposes. 

The  court  refused  an  instruction  asked  by  the  appellant 
as  follows:  "Verdicts  are  sometimes  spoken  of  as  'com- 
promise verdicts.'  It  is  perfectly  proper,  and,  in- 
9.  deed,  it  is  his  duty,  for  each  juror  to  be  open  to  the 
influence  of  such  arguments  and  reasons  advanced 
by  his  fellow  jurors  as  shall  appeal  to  his  intelligence  and 
understanding,  but  it  is  not  right  for  any  juror,  while  hold- 
ing an  intelligent  belief  on  any  matter  material  to  the  issue, 
based  on  his  understanding  of  the  evidence  in  the  case,  to 
agree  to  a  verdict  which  does  violence  to  such  belief.  A 
compromise  verdict  which  does  violence  to  a  candid  belief 
of  any  juror  derived  from  the  evidence  is  an  unjust 
verdict'' 

The  only  question  in  dispute  was  that  relating  to  the 
amount  of  damages,  and  whatever  may  be  said  as  to  the 
correctness  of  the  statements  in  the  instruction  thus  refused, 
there  could  be  no  error  in  the  refusal  sufficient  to  warrant 
the  reversal  of  the  judgment,  inasmuch  as  the  court,  in 
another  instruction  given  at  the  request  of  the  appellant, 
told  the  jury  that  the  burden  of  proof  being  on  the  appel- 
lees, if  the  evidence  as  to  any.  given  amount  of  damages 
was  equally  balanced,  the  verdict  as  to  such  an  amount 
should  be  against  the  appellees,  and  that  the  jury  in  their 
deliberations  should  agree  upon  and  find  no  damages  for 
the  appellees  until  they  could  agree  and  find  that  a  pre- 
ponderance of  all  the  evidence  in  the  case  sustained  and 
justified  them  in  believing  that  a  particular  sum  would  be 
a  fair  measure  of  compensation  and  damages  to  which  the 
appellees  were  entitled. 

We  do  not  find  any  available  error.    Judgment  affirmed. 
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Wellinger  et  al.  v.  Wellinger. 

[No.  5,650.    Filed  November  13,  1906.] 

1.  Judgment. — DefatUt, — Setting  Aside. — Excusable  Neglect — 
Statutea.^VTidev  §399  Bums  1901,  §396  R.  S.  1881,  a  party 
against  whom  judgment  has  been  taken  through  mistake,  sur- 
prise or  excusable  neglect,  has  the  legal  right  to  have  such 
judgment  set  aside,    p.  63. 

2.  Same.  —  Setting  Aside,  —  Excusable  Neglect.  —  Pleading,  — 
Trial, — Evidence. — ^A  complaint  or  motion  is  the  only  pleading 
necessary  in  a  proceeding  to  set  aside  a  judgment  taken 
through  the  complaining  parties'  inadvertence,  surprise  or  ex-, 
cusable  neglect;  and  the  evidence  in  support  thereof  may  be 
oral  or  by  affidavits,    p.  63. 

3.  Same. — Setting  Aside, — Application, — Defense, — Evidence, — 
An  application  to  set  aside  a  judgment  taken  by  surprise,  inad- 
vertence or  excusable  neglect  must  set  forth  a  meritorious  de- 
fense to  the  original  action;  and  evidence  is  admissible,  on  the 
hearing  of  such  application,  to  disprove  such  surprise,  inad- 
vertence or  neglect,  but  not  to  disprove  such  defense,    p.  63. 

4.  Deeds. — Tenancy  by  Entireties, — Husband  and  Wife. — ^Lands 
held  by  husband  and  wife  as  tenants  by  the  entirety,  descend 
to  the  survivor,     p.  64. 

5.  Judgment. — Setting  Aside  for  Excusable  Neglect, — Effect, — 
The  setting  aside  of  a  judgment  on  the  ground  that  it  was 
taken  through  surprise,  inadvertence  or  excusable  neglect, 
merely  opens  the  case  for  another  trial  as  though  no  judgment 
had  been  rendered,     p.  64. 

6.  Marriage.  —  Legality.  —  Presumptions,  —  A  marriage  solem- 
nized under  the  laws  of  this  State  imports  that  the  contracting 
parties  were  competent  to  marry,    p.  64. 

7.  Quieting  Title. — Deeds, — Tenancy  by  Entireties, — Marriage, 
— Invalidity, — That  the  surviving  widow  had  an  undivorced 
husband  living  at  the  time  of  contracting  the  subsequent  mar- 
riage constitutes  a  defense,  on  behalf  of  the  subsequent  hus- 
band's children,  to  her  suit  to  quiet  title  to  lands  held  by  her 
and  the  subsequent  husband  as  husband  and  wife.    p.  64. 

8.  Judgment. — Excusable  Neglect, — What  is. — That  the  de- 
ceased husband's  children  in  a  quiet  title  case  did  not'  know, 
and  by  the  exercise  of  reasonable  diligence  could  not  know  of 
the  surviving  widow's  previous  marriage,  and  that  she  was 
undivorced  when  she  contracted  the  subsequent  marriage  by 
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virtue  of  which  she  claimed  the  property  in  question,  consti- 
tutes ''excusable  neglect''  in  permitting  a  judgment  by  default 
to  be  taken  against  them  quieting  such  widow's  title,    p.  64. 

From  Howard  Circuit  Court;  /.  F,  Elliott,  Judge. 

Application  by  Lewis  Wellinger  and  others  against 
Amelia  Wellinger.  From  a  decree  for  defendant,  plaintiffs 
appeal.    Reversed. 

James  M,  Purvis  and  John  P.  Kemp,  for  appellants. 
Beauchampj  Mount  &  Proctor,  for  appellee. 

Robinson,  C.  J. — Appellants  sued  to  set  aside  a  default 
and  decree,  taken  against  them  through  their  mistake,  in- 
advertence and  excusable  neglect,  quieting  title  to  certain 
lands  in  appellee  in  a  suit  by  appellee  against  appel- 
lants. It  is  averred  in  the  verified  complaint  that  in  1892, 
Frederick  Wellinger,  the  father  of  appellants,  was  a 
widower,  and  owned  in  fee  simple  the  lands  in  question, 
and  in  that  year  he  and  appellee  entered  into  a  marriage 
contract,  procured  a  marriage  license  from  the  county 
clerk,  and  had  a  minister  perform  the  ceremony 
making  appellee,  as  these  appellants  and  Frederick  Wel- 
linger believed,  the  lawful  wife  of  Frederick ;  that  in  July, 
1893,  Wellinger  and  appellee  conveyed  the  land  to  one 
3d[ock  as  trustee,  who  on  the  same  date  reconveyed  the  land 
to  Wellinger  and  appellee  as  husband  and  wife,  as  Wel- 
linger and  appellants  believed;  that  in  September,  1902, 
Frederick  Wellinger  died  intestate  leaving  as  his  only  heirs 
at  law  these  appellants,  his  children,  and  the  appellee,  as 
his  widow,  as  appellants  then  believed;  that  immediately 
after  the  death  of  Frederick  Wellinger,  appellee  claimed  to 
be  the  owner  of  all  the  lands  as  surviving  widow,  and 
brought  a  suit  against  appellants  to  quiet  her  title ;  that  as 
soon  as  such  suit  was  brought,  and  summons  served 
upon  them,  they  immediately  went  to  employ  counsel 
to  ascertain  if  they  had  any  interest  in  the  land,  and 
they  were   informed   by   such   counsel   that   by  the   deed 
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appellee  took  the  land  as  survivor;  that  after  consulting 
several  attorneys,  and  receiving  the  same  advice  from  all  of 
them — "that  they  (appellants)  had  no  interest  in  said  land" 
— ^they  permitted  judgment  to  he  taken  against  them  by  de- 
fault, believing  at  the  time  that  appellee  was  the  lawful 
wife  of  Wellinger  when  the  deed  was  made,  and  so  re- 
mained his  lawful  wife  until  the  time  of  his  death.  It  is 
further  averred  that  within  the  last  thirty  days  appel- 
lants have  learned  that  appellee  never  was  the  lawful  wife 
of  Wellinger;  that  in  January,  1866,  at  Zanesville,  Ohio, 
appellee  was  married  to  John  Cottenbrook;  that  she 
and  Cottenbrook  lived  and  cohabited  as  husband  and  wife 
for  seven  or  eight  years,  when  they  separated,  but  were  never 
divorced,  and  remained  husband  and  wife  until  the  dealt 
of  Cottenbrook  in  August,  1895,  and  that  at  the  time  she 
married  Wellinger,  and  when  the  deeds  were  made,  she  was 
the  wife  of  Cottenbrook,  but  concealed  such  fact  from  Wel- 
linger and  these  appellants;  that  appellee  married  Wel- 
linger as  Amelia  Lowman,  claiming  to  be  the  widow  of  one 
Lowman,  deceased ;  that  appellants  live  in  the  counties  of 
Tipton,  Madison,  and  Decatur,  in  Indiana,  and  have  never 
been  in  the  state  of  Ohio,  nor  had  any  opportunity  or  means 
of  learning  that  appellee  had  married  Cottenbrook  and 
was  still  his  wife;  that  the  first  intimation  appellants  ob- 
tained concerning  such  fact  was  obtained  from  statements 
and  admissions  recently  made  by  appellee  and  newspaper 
reports,  and  upon  investigation,  immediately  thereafter 
made,  they  learned  that  appellee  was  the  lawful  wife 
of  Cottenbrook  when  married  to  Wellinger;  that  they 
have  a  valid  and  meritorious  defense  to  the  suit  in  this: 
that  they  inherited  the  land  from  Wellinger  at  his  death  as 
his  only  heirs,  and  that  they  would  have  pleaded  and  proved 
the  same  but  for  the  facts  heretofore  stated. 

Section  399  Bums  1901,  §396  E.  S.  1881,  provides  that 
the  court  "shall  relieve  a  party  from  a  judgment  taken 
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against    him,    through    his   mistake,    inadvertenoe, 

1.  surprise,  or  excusable  neglect,  and  supply  an  omis- 
sion in  any  proceedings,  on  complaint  or  motion 

filed  within  two  years."  Prior  to  the  foregoing  act,  which 
is  the  amended  act  of  March  4,  1867  (Acts  1867,  p.  100), 
relief  from  a  judgment  taken  through  mistake,  inadvertence, 
surprise  or  excusable  neglect,  was  discretionary  with  the 
court.  "It  is  evident,"  said  the  court  in  Smith  v.  Noe 
(1868),  30  Ind.  117,  "that  the  legislature,  by  the  use  of 
the  word  'shall'  in  the  section  as  amended,  intended  to 
adopt  a  more  liberal  practice  in  such  cases,  by  excluding 
the  idea  of  any  mere  discretionary  power  in  the  court  in 
granting  or  refusing  the  application,  and  to  confer  on  the 
party  the  right  to  demand  the  relief,  when  it  is  made  to 
appear  that  the  judgment  was  taken  against  him  through 
his  'mistake,  inadvertence,  surprise,  or  excusable  neglect,' 
and  that  this  court,  in  reviewing  the  question,  should  be 
governed  by  the  same  rule." 

In  such  a  case  no  pleadings  are  contemplated  beyond  the 

complaint  or  motion,  and  the  proceeding  is  to  be  determined 

in  a  summary  manner.     The  evidence  may  consist 

2.  of  affidavits,  depositions,  or  oral  testimony.    Counter- 
affidavits   may   be   submitted.     But,   if,   as   in  the 

]>resent  case,  the  application  is  required  to  show  a  meritori- 
ous defense,  counter-affidavits  or  countervailing  evidence 
should  not  be  received  on  that  question,  although 

3.  affidavits  or  oral  evidence  may  be  heard  to  contro- 
vert the  alleged  excuse  for  suffering  the  default  to 

go.  Hill  V.  Crump  (1865),  24  Ind.  291;  Buck  v.  Havens 
(1872),  40  Ind.  221;  Lake  v.  Jones  (1874),  49  Ind.  297; 
Nord  V.  Marty  (1877),  66  Ind.  531;  Douglass  v.  Keehn 
(1881),  78  Ind.  199;  Lawler  v.  Couch  (1881),  80  Ind. 
369;  Brumbaugh  v.  Stockman  (1882),  83  Ind.  583;  Dob- 
bins V.  McNamara  (1887),  113  Ind.  54,  3  Am.  St.  626; 
Masten  v.  Indiana  Car,  etc.,  Co.  (1900),  25  Ind.  App.  176. 
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It  appears  that  when  appellee  sued  to  quiet  title,  appel- 
lants were  duly  summoned,  and,  believing  that  appellee  had 
been  the  lawful  wife  of  Frederick  Wellinger,  in 

4.  which  event,  under  the  deeds,  she  would  take  all  the 
land   as  survivor,   they  permitted   judgment  to  be 

taken  against  them  by  default. 

The  defense  that  appellants  undertook  to  show  they  had 

to  the  suit  to  quiet  title  was,  that  appellee  never  was  the 

wife  of  Frederick  Wellinger.    The  verified  applica- 

5.  tion  shows  that  fact.     They  were  not  seeking  a  de- 
cree that  the  judgment  rendered  against  them  might 

be  declared  void,  but  were  asking  only  that  they  be  per- 
mitted to  interpose  this  defense  to  the  suit  The  truth  or 
falsity  of  this  defense  was  not  in  issue.  Appellants  were 
not  asking  for  a  decree,  and  a  decree  of  any  kind  in 
their  favor  would  not  necessarily  follow  if  they  were  suc- 
cessful in  their  application.     It  is  true  that  the  application 

shows  that  the  marriage  of  Frederick  Wellinger 
0.     and  appellee  was  consummated  in  accordance  with 

the  laws  of  this  State,  and  the  legal  presumption 
is  that  the  parties  were  competent  to  marry,  but  the  appli- 
cation   shows    also    that    this    marriage    was    not    valid, 

for   the   reason   that   when   attempted   to   be   con- 

7.  summated  appellee  had  previously  been  married  to 
another  man  who  was  then  living  and  from  whom 

she  had  never  been  divorced.  The  application  shows  a 
meritorious  defense  to  the  suit  to  quiet  title,  and  if  true 
would  defeat  appellee's  claim  to  the  land  by  title,  as  sur- 
vivor, to  an  estate  held  by  her  and  Wellinger  as  husband 
and  wife.  Any  question  as  to  the  effect  of  the  deeds  is  not 
presented  in  this  case. 

It  is  quite  true  that  when  a  person  is  sued  and  duly  sum- 
moned, he  cannot  be  excused  from  informing  himself  of 
his    legal    rights,    and    if   he    concludes    that   the 

8.  only   defense  he  has   is  not  available,   and   aban- 
dons the    case   and   suffers  default,   he  cannot  be 
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heard  afterward  to  complain.  But  this  must  be  held  to 
mean  the  defense  which  he  knew  he  then  had ;  that  is,  that 
the  party  knew  the  facts  constituting  the  defense,  but  be- 
lieved that  such  facts  did  not  constitute  an  available  de- 
fense. If  appellants  had  known  of  the  former  undivorced 
husband,  but  believed  that  such  fact  was  not  a  defense,  and 
had  permitted  the  default  to  go,  they  could  not  be  heard 
now  to  complain.  But  this  fact  they  did  not  then  know, 
and  learned  it  only  a  short  time  before  this  suit  was 
brought.  It  is  not  material  how  they  learned  it.  The 
application  avers  the  fact  to  be  that  appellee  never  was 
the  lawful  wife  of  Wellinger,  but  at  the  time  of  her  mar- 
riage with  Wellinger  she  had  a  husband  then  living  from 
whom  she  was  not  divorced. 

The  application  states  that  until  a  short  time  before  this 
suit  was  brought  appellants  had  no  knowledge  that  ap- 
pellee was  the  undivorced  wife  of  Cottenbrook  when  she 
married  Wellinger.  The  evidence  does  not  controvert  this, 
nor  does  it  show  that  they  had  knowledge  of  any 
facts,  which,  through  reasonable  diligence  on  their 
part,  would  have  disclosed  to  them  the  invalidity 
of  the  marriage.  They  knew  appellee  and  Wellinger  were 
duly  married,  and  that  they  lived  together  as  husband  and 
wife  imtil  his  death;  and  that  when  they  were  married 
appellee  claimed  to  be  the  widow  of  Lowman,  deceased.  A 
careful  reading  of  all  the  evidence  fails  to  show  that,  by  the 
exercise  of  reasonable  diligence  on  the  part  of  appellants, 
they  could  have  known  at  the  time  the  default  was  taken 
the  true  relation  of  appellee  and  Wellinger.  From  the  ap- 
plication and  the  evidence  we  think  the  conclusion  must 
necessarily  follow  that  the  reason  for  the  appellants'  failure 
to  defend  the  suit  resulted  from  a  mistake  concerning  the 
facts,  and  not  from  want  of  information  as  to  their  right 
to  plead  this  defense  until  after  the  judgment  by  default. 

Judgment  reversed. 

Vol.  39—5 
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Campbell,  by  Next  Friend,  v.  Indianapolis  and 
Northwestern  Traction  Company. 

[No.  5,651.    Filed  November  13,  1906.] 

1.  INTERURBAN  Raiihoads. — Rights  of  Way. — Fences. — Under 
§5479d  Bums  1905,  Acts  1903,  p.  426,  §1,  interurban  railroad 
companies  are  required  to  fence  their  rights  of  way  so  as  to 
exclude  from  their  premises  cattle,  horses  and  other  stock, 
p.  69. 

2.  Statutes. — Fences. — Railroads. — Interurban  Railroads. — The 
statutes,  §5323  Bums  1901,  Acts  1885,  p.  224,  $1,  requiring 
railroad  companies  to  fence  their  rights  of  way,  and  §5479d 
Bums  1905,  Acts  1903,  p.  426,  §1,  must  be  construed  in  pari 
materia,  the  same  construction  governing  each.    p.  70. 

3.  Animals. — Duty  of  Owner  to  Keep  on  Premises. — Common 
Law. — At  the  common  law  it  is  the  duty  of  the  owners  of 
domestic  animals  to  keep  them  on  their  own  premises,    p.  71. 

4.  iNTEStURBAN  Raiiaoads.  —  Fences.  —  Injuries  to  Stock. — Lia- 
bility.—Under  §5479d  Bums  1905,  Acts  1903,  p.  426,  §1,  inter- 
urban railroad  companies  are  liable  for  negligently  injuring  or 
killing  stock  which,  by  reason  of  such  companies'  failure  to 
maintain  a  sufficient  fence,  have  strayed  upon  their  tracks, 
p.  71. 

6.  Same. — Fen^ses. — Injuries  to  Stock. — Negligence. — The  mere 
fact  that  an  interurban  railroad  company  failed  to  provide  a 
sufficient  fence  to  turn  a  horse,  injured  on  its  right  of  way,  is 
not  sufficient  to  render  it  liable  for  an  injury  thereto,  but  negli- 
gence in  the  injuring  of  such  horse  after  going  on  such  way 
must  be  alleged  and  proved,    p.  71. 

6.  Pleading.  —  Complaint.  —  Negligence. — Questions  of  Fact. — 
Where  the  facts  shown  in  a  complaint  for  the  killing  of  stock 
by  an  interurban  railroad  company  do  not  constitute  n^li- 
gence  per  se,  but  the  allegation  is  that  such  acts  were  negli- 
gently done,  the  question  of  negligence  is  one  of  ultimate  fact, 
p.  72. 

7.  Same. — Complaint. — Interurban  Railroads. — Injuring  Stock. — 
Contact. — A  complaint  showing  that  defendant  interurban 
railroad  company  failed  to  fence  its  right  of  way;  that  plain- 
tiffs horse  strayed  upon  its  track;  that  defendant,  by  its  car, 
frightened  the  horse  and  chased  it  into  a  bridge  whereby  it 
was  injured,  is  sufficient,  without  alleging  that  the  car  struck 
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such  horse.  JefferaonviUe,  etc.,  R,  Co,  v.  Dunlap,  112  Ind.  93, 
and  ChUders  v.  Louisville,  etc,,  R.  Co.,  12  Ind.  App.  686,  distin- 
gaished.    p.  72. 

8.  Appeal. — Prior  Decisions. — How  Construed. — General  expres- 
sions in  a  decision  on  appeal  must  be  considered  as  made  with 
reference  to  the  facts  and  theory  of  the  particular  case. 
p.  73. 

9.  PuiADiNG. — Complaint. — Injuries  to  Stock. — Interurban  Rail- 
roads. — Negligence. — ^A  complaint  against  an  interurban  rail- 
road company  for  the  negligent  injury  of  stock  must  allege  an 
excuse  for  failing  to  confine  such  stock  on  plaintiff's  land, 
p.  73. 

10.  Same.  —  Complaint.  —  Master  and  Servant.  —  Negligence.  — 
Acts  of  Servants. — How  Alleged. — ^A  complaint  showing  that 
an  interurban  railroad  company's  servants  negligently  com- 
mitted certain  acts  resulting  in  injuries  to  plaintiff's  horse,  is 
insufficient,  since  such  acts  are  not  shown  to  have  been  done 
whUe  in  the  line  of  duty.    p.  73. 

11.  Interurban  RAiutoADS.  —  Injuries  to  Stock.  —  Contact. — 
Negligence. — ^Railroad  companies  are  liable  under  S5312  Burns 
1901,  S4025  R.  S.  1881,  for  injuring  stock  only  when  such  stock 
is  injured  by  contact  with  their  cars  or  locomotives,    p.  74. 

From  Boone  Circuit  Court;  Samuel  B:  Artman,  Judge. 

Action  by  Wilber  Campbell,  by  his  next  friend  Robert 
M.  Campbell,  against  the  Indianapolis  and  Northwestern 
Traction  Company.  From  a  judgment  for  defendant, 
plaintiflF  appeals.    Reversed. 

Dutch  &  Longhrun,  for  appellant 
Pierre  Qray,  for  appellee. 

Myers,  J. — By  this  action  appellant  sought  to  recover 
from  appellee  the  value  of  a  horse  injured  by  falling  into  a 
bridge  on  the  line  of  appellant's  railroad. 

The  complaint,  as  amended,  consisted  of  four  para- 
graphs. The  first  and  third  proceed  upon  the  theory  of 
negligence;  the  second,  under  the  statute  (§5312  Bums 
1901,  §4025  R.  S.  1881)  ;  the  fourth,  an  intentional  and 
wilful  injury.  The  demurrer  for  want  of  facts  was  sus- 
tained to  the  first  and  third  paragraphs,  and  overruled  as 
to  the  second  and  fourth.     Answer  in  denial.     Trial  by 
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jury.  Peremptory  instruction  directing  the  jury  to  find 
for  appellee  upon  the  issue  tendered  by  the  second  para- 
graph. As  to  the  fourth,  verdict  for  appellee.  Judgment 
that  plaintiflF  take  nothing  by  his  action.  Appellant's 
motion  for  a  new  trial  filed  and  overruled. 

The  errors  assigned  call  in  review  the  rulings  of  the 
court  in  sustaining  the  separate  demurrer  to  the  first  and 
third  paragraphs  of  the  amended  complaint,  and  in  over- 
ruling appellant's  motion  for  a  new  trial. 

(1)  From  a  fairly  full  statement  of  the  first  paragraph 
it  appears  that  on  October  14,  1904,  appellee,  a  corpora- 
tion, was  the  owner,  and  was  then,  and  for  more  than  a 
year  prior  thereto  had  been,  engaged  in  operating  an  inter- 
urban  railroad,  by  running  cars  carrying  passengers  and 
express  between  the  cities  of  Indianapolis  and  Lafayette, 
Indiana,  and  through  Boone  county,  in  said  State,  using 
electricity  for  motive  power  by  overhead  trolley  system; 
that  it  carelessly  and  negligently  failed  to  construct  a  suit- 
able and  sufficient  fence  to  turn  horses  along  its  right  of 
way  at  a  point  in  said  Booiie  county,  where  it  could  have 
built  a  fence,  and  should  have  done  so;  that  at  the  point 
where  appellee  had  so  neglected  to  fence  its  right  of  way, 
and  without  fault  of  appellant,  appellant's  horse  strayed  upon 
appellee's  said  right  of  way  and  track ;  that  about  one  and 
one-quarter  miles  north  of  the  place  where  appellant's  horse 
entered  appellee's  said  right  of  way  and  upon  its  tracks 
appellee  had  constructed  a  bridge  thirty  feet  in  length,  ten 
feet  wide  and  ten  feet  from  the  top  to  the  water  below,  over 
what  is  known  as  Fenton's  ditch,  also  an  approach  to  said 
bridge  two  hundred  feet  long,  ten  feet  high,  and  with  steep 
banks  on  either  side,  and  which  was  then  used  by  appellee 
as  a  roadbed ;  that  said  bridge  was  unfit  and  dangerous  for 
animals  to  pass  over,  as  appellee's  servants  then  engaged 
in  operating  a  north-bound  car  of  appellee  at  the  time  of 
the  injury  complained  of  well  knew ;  that  appellee  by  such 
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servants,  while  operating  said  car,  did  then  and  there  with 
said  car  chase  said  horse,  and  did  by  sounding  the  whistle 
of  appellee^s  said  car  "greatly  frighten  plaintiff's  horse, 
which  ran  north  on  said  right  of  way  and  railroad  of  de- 
fendant; that  defendant's  servants  carelessly  and  negli- 
gently failed  to  stop  said  car,  which  they  could  easily  have 
done  many  times  during  the  time  they  were  chasing  plain- 
tiff's said  horse  with  said  car  until  said  horse  was  run  upon 
said  bridge  of  defendant,"  at  the  time  knowing  said  horse, 
on  account  of  the  fences  on  either  side  of  tlie  right  of  way, 
could  not  escape  therefrom,  and  knowing  that  when  it  en- 
tered upon  the  approach  of  said  bridge  it  would  not  likely, 
on  account  of  the  steep  banks,  leave  the  same,  but  con- 
tinued carelessly  and  negligently  to  chase  and  frighten  said 
horse  while  on  said  approach  to  said  bridge,  "and  that  by 
reason  of  said  motorman  and  conductor's  negligently  and 
carelessly  failing  to  stop  said  car,  which  they  could  easily 
have  done,  and  by  reason  of  the  negligent  conduct  in 
chasing  said  horse  and  greatly  frightening  the  same, 
thereby  caused  said  horse  to  run  into  said  bridge,  in  which 
said  horse  then  and  there  became  entangled,"  and  thereby 
injured,  and  whereby  it  became  worthless,  without  the  fault 
of  appellant,  and  to  his  damage  in  the  sum  of  $125. 

The  leading  averments  of  this  paragraph  clearly  indi- 
cate the  pleader's  intention  to  rest  his  cause  of  action  upon 
the  theory  of  negligence.  The  complaint  avers  that  appel- 
lee negligently  failed  to  construct  a  "sufficient  and  suitable 
fence"  at  a  point  along  its  road  where  it  was  its  duty  so 
to  do,  and  that  appellant's  horse  went  upon  its  right  of  way 
and  track  at  that  point. 

These  averments  of  facts  are  important  when  considered 

in  connection  with  the  other  acts  of  negligence  charged. 

They  show  a  failure  by  appellee  to  perform  a  duty 

1.  enjoined  by  statute  (§5479d  Bums  1905,  Acts 
1903,  p.  426,  §1),  the  effect  of  which  has  a  direct 
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bearing  upon  the  rights  and  liabilities  of  the  parties  to  this 
action.  By  the  act  of  1903,  supra,  it  is  made  the  duty  of 
appellee  to  construct  and  maintain  a  fence  "sufficient  and 
suitable  to  turn  and  prevent  cattle,  horses,  *  *  *  or 
other  stock  from  getting  on  such  road,  except  at  crossings 
of  public  roads,"  etc.  Applying  this  provision  to  the  ques- 
tion now  before  us,  it  required  appellee,  by  a  sufficient  and 
suitable  fence,  to  exclude  from  its  premises  cattle,  horses  or 
other  stock.  Smith  v.  Chicago,  etc,  B.  Co.  (1872),  34 
Iowa  506. 

It  will  be  observed  that  §6479d,  supra,  is  practically  a 

copy  of  §6323  Bums  1901,  Acts  1885,  p.  224,  §1,  except 

that  the  former  is  made  to  apply  to  interurban  rail- 

2.  roads  using  electricity  for  motive  power,  but  each 
deals  with  the  same  subject,  "fencing  roads,"  etc, 
and  has  the  same  provision  (§4)  with  reference  to  "injury 
to  animals."  It  is  therefore  argued,  in  effect,  that  the  same 
judicial  construction  should  be  given  the  act  of  1903, 
supra,  as  that  accorded  the  act  of  1885,  supra.  After  a 
careful  consideration  of  both  acts  we  are  of  the  opinion 
that  the  judicial  interpretation  applied  to  the  one  is  equally 
applicable  to  the  other.  Board,  etc.,  v.  Conner  (1900),  165 
Ind.  484.  Our  conclusion  on  this  point  is  also  sustained 
by  a  familiar  rule  of  statutory  construction  adopted  by  the 
courts,  that  legislative  enactments  in  pari  materia  may  be 
considered  together  in  determining  the  legislative  inten- 
tion, when  relating  to  the  same  subject  or  to  the  same  class 
of  persons  or  things.  Indianapolis,  etc..  Traction  Co.  v. 
Bamer  (1906),  37  Ind.  App.  264.  Yet  this  conclusion, 
when  applied  to  the  facts  in  the  paragraph  of  complaint 
now  under  consideration,  settles  but  one  proposition, 
namely,  that,  at  the  time  of  the  alleged  injury,  the  act  of 
1903,  supra,  imposed  upon  appellee  the  positive  duty  of 
fencing  its  tracks. 

Appellee  contends,  and  it  is  true,  that  the  common  law 
in  force  in  this  State  requires  the  o^vner  of  domestic  animals 
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to  keep  them  upon  his  own  premises,  except  as  modi- 

3.  fied  by  §2831  Bums  1901,  §2637  R   S.   1881. 
See  Klenberg  v.  Russell   (1890),  125   Ind,  631; 

CrUm  V.  Conover  (1896),  14  Ind.  App.  264;  Ft.  Wayne, 

etc.,  B.  Co.  V.  O'Keefe  (1892),  4  Ind.  App.  249.     It  is 

also  true  that,  by  force  of  the  statutes  we  have  been 

4.  considering,  the  common  law  is  further  modified  in 
relation  to  railroads,  effective  to  make  them  liable 

for  injuries  to  stock  negligently  inflicted,  where  without 
such  statutes  they  would  be  liable  only  for  injuries  wan- 
tonly and  wilfully  inflicted.  3  Elliott,  Railroads,  §1180. 
Or  in  other  words,  the  effect  of  our  conclusion  upon  the 
statutory  provision  here  involved,  under  the  theory  of  this 
paragraph,  is  such  that  appellant's  horse  cannot  be  treated 
as  unlawfully  upon  appellee^s  track,  so  as  to  relieve  appellee 
from  the  exercise  of  that  care,  caution,  and  diligence  which 
a  prudent  person  would  employ  to  avoid  injuring  property 
of  others  thus  exposed  to  danger.  New  Orleans,  etc.,  B. 
Co.  V.  Bourgeois  (1888),  66  Miss.  3,  5  South.  629,  14  Am. 
St.  534;  Newman  v.  Vicksburg,  etc.,  B.  Co.  (1886),  64 
iliss.  115,  8  South.  172 ;  French  v.  Western,  etc.,  B.  Co. 
(1893),  72  Hun  469,  25  X.  Y.  Supp.  229;  Little  Bock, 
etc.,  B.  Co.  V.  Trotter  (1881),  37  Ark.  593;  KerwhaJcer  v. 
Cleveland,  etc.,  B.  Co.  (1854),  3  Ohio  St  172,  62  Am. 
Dec.  246. 

Under  this  paragraph,  the  failure  of  appellee  to  fence 

its  track  is  not  alone  sufiicient  to  create  liability,  as  would 

be    the    case   if   this   were    an   action   under   the 

5.  statute,  since,  in  the  latter  case,  it  is  unnecessary 
to  aver  or  prove  that  the  injury  was  inflicted  negli- 
gently. For,  as  said  by  this  court  in  Chicago,  etc.,  B.  Co. 
V.  Fenn  (1892),  3  Ind.  App.  250,  255:  "Such  statutory 
liability  is  in  the  nature  of  a  police  penalty,  and  was  de- 
signed to  promote  the  public  safety."  See,  also,  Orand 
Bapids,  etc.,B.  Co.  v.  Jones  (1882),  81  Ind.  523 ;  Jejferson- 
ville,  etc.,  B.  Co.  v.  Boss  (1871),  37  Ind.  545;  Jejfersonr 


72  APPELLATE  COURT  OF  INDIANA, 

Campbell  v.  Indianapolis,  etc..  Traction  Co. — 39  Ind.  App.  66. 

ville,  etc.,  B.  Co.  v.  Dunlap  (1868),  29  Ind.  426;  Childers 
V.  Louisville,  etc.,  B.  Co.  (1896),  12  Ind.  App.  686.  While 
in  the  case  at  bar,  the  plaintiff  must  also  aver  and  prove 
the  negligent  doing  of  an  act  by  the  company,  other  than 
its  failure  to  fence,  but  for  which,  and  without  his  fault, 
the  injury  would  not  have  happened.  Southern  Ind.  B. 
Co.  V.  Messich  (1905),  35  Ind.  App.  676;  Princeton  Coal, 
etc.,  Co.  v.  Boll  (1904),  162  Ind.  115;  Duffy  v.  Gleason 
(1001),  26  Ind.  App.  180. 

The  pleaded  facts  charge  appellee  with  the  commission 
of  acts  not  per  se  negligent.  It  is  the  manner  of  their  doing 
and  the  circumstances  under  which  they  are  done 
6.  which  make  them  wrongful,  and  therefore  action- 
able. Thus,  by  this  pleading,  the  foundation  ques- 
tion is  made  one  of  fact,  dependent  on  whether  appellee's 
servants  in  the  prosecution  of  its  business  exercised  that 
degree  of  care,  skill  and  prudence  which  an  ordinarily  care- 
ful and  prudent  person  would  use,  under  all  the  circum- 
stances, to  avoid  the  injury  and  protect  the  property  of 
appellant.  Indianapolis  Union  B.  Co.  v.  Boettcher  (1892), 
131  Ind.  82;  Bodgers  v.  Baltimore,  etc.,  B.  Co.  (1898), 
150  Ind.  397;  Cincinnaii,  etc.,  B.  Co.  v.  Oaines  (1886), 
104  Ind.  526,  54  Am.  St.  334;  Yazoo,  etc.,  B.  Co.  v. 
Brumfield  (1887),  64  Miss.  637,  641,  1  South.  905;  Citi- 
zens St.  B.  Co.  V.  Shepherd  (1902),  30  Ind.  App.  193, 
198;  Indianapolis  St.  B.  Co.  v.  Seerley  (1905),  35  Ind. 
App,  467.  By  reference  to  the  pleading  in  question  it;  will 
be  seen  that  it  characterizes  various  acts  of  appellee  as 
having  been  carelessly  and  negligently  done,  the  negligent 
doing  of  which,  without  his  fault,  resulted  in  the  injury 
charged. 

The  pleading  is  challenged  on  the  ground  that  it  does  not 

show  an  actual  touching  of  the  horse  with  the  car.     Citing 

Jeffersonville,    etc.,    B.    Co.    v.    Dunlap    (1887), 

7.  112  Ind.  93;  Childers  v.  Louisville,  etc.,  B.  Co., 
supra. 
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At  the  very  outset  of  the  opinion  in  Jeffersonville,  etc.,  R. 
Co.  y.  Dunlap  (1887),  112  Ini  93,  it  is  said  that 
"negUgence  is  not  charged/'  The  only  claim  of  liability  is 
"under  the  statutes  in  relation  to  fencing  railway  tracks  by 
railway  companies."  The  real  question  before  the  court 
in  that  case  was  whether  the  act  of  1885,  supra,  repealed 
the  act  of  1863  (Acts  1863,  p.  26),  which  provided  com- 
pensation to  owners  of  animals  injured  or  killed  by  cars. 
In  the  case  of  Childers  v.  Louisville,  etc.,  R.  Co.,  supra, 
the  theory  of  recovery  was  placed  upon  the  company's  neg- 
lect to  fence.  In  these  cases  there  can  be  no  doubt  as  to 
the  questions  before  the  court  then  being  investi- 

8,  gated,  and  any  general  expressions  in  either  of  the 
opinions  must  be  regarded  as  made  with  reference 

to  the  facts  and  theory  of  the  particular  case.  Lake  Shore, 
etc.,  R.  Co.  V.  Wilson  (1894),  11  Ind.  App.  488,  493. 

The  question  here,  as  we  have  said,  is  based  upon  appel- 
lee's negligence,  and  not  upon  a  statutory  liability.  With 
this  view  of  the  pleading,  we  are  not  persuaded  that  the 
cases  cited  by  appellee,  based  upon  a  different  state  of  facte 
and  a  different  theory,  should  control.  The  paragraph  is 
sufficient  to  require  an  answer. 

(2)  The  amended  third  paragraph  of  complaint  is  bad 
for  the  reason  that  it  fails  to  aver  any  excuse  for  not  con- 
fining the  horse  on  appellant's  own  land,  as  required 

9.  by  the  common  law  in  force  in  this  State.     Penn- 
sylvania Co.  V.  Mitchell  (1890),  124  Ind.  473;  Ft. 

Wayne,  etc.,  R.  Co.  v.  Herbold  (1884),  99  Ind.  91 ;  Atkin- 
son V.  Moti  (1885),  102  Ind.  431;  Klenberg  v.  Russell, 
supra;  Chicago,  etc.,  R.  Co.  v.  Brannegan  (1892),  5  Ind. 
App.  540 ;  Childers  v.  Louisville,  etc.,  R.  Co.,  supra;  Crura 
V.  Conover,  supra. 

(3)  Appellant  by  his  motion  for  a  new  trial  questions 
the  peremptory  instruction  given  by  the  court  to  the  jury 

to  find  for  appellee  on  the  issue  presented  by  his 

10.     amended  second  paragraph  of  complaint.    The  only 

act  of  negligence  charged  against  appellee  in  this 
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paragraph  is  a  neglect  to  construct  a  sufficient  fence  at  the 
point  where  the  horse  entered  upon  appellee's  track.  Other 
averments  of  negligence  are  found  in  the  pleading,  but  they 
have  reference  to  acts  of  appellee's  servants.  There  is  no 
averment  that  such  wrongful  acts  were  committed  by  its 
servants  while  acting  in  the  line  of  their  employment  or 
under  the  direction  of  appellee,  and  the  complaint  is  there- 
fore insufficient  to  charge  the  master  with  such  wrongful 
acts.  Pittsburgh,  etc,  R.  Co.  v.  Adams  (1900),  25  Ind. 
App.  164,  171;  Wabash  B.  Co.  v.  Linton  (1901),  26  Ind. 
App.  596;  Cincinnati,  etc.,  B.  Co.  v.  Voght  (1901),  26 
Ind.  App.  665;  Harrell  v.  Cleveland,  etc.,  B.  Co.  (1901), 
27  Ind.  App.  29. 

Upon  the  theory  that  the  paragraph  is  sufficient,  as  a 
statutory  action,  it  was  incumbent  upon  appellant  to  intro- 
duce evidence,  at  least  tending  to  prove  that  the 

11.  injury  complained  of  was  caused  by  an  actual 
striking  of  the  horse  with  the  car.  The  establish- 
ment of  this  fact  was  necessary  in  order  for  appellant  to 
recover  under  this  paragraph.  There  is  no  claim  of  an 
actual  touching  of  the  horse  with  the  car.  Therefore,  the 
court  did  not  err  in  giving  the  instruction.  JeffersonvUle, 
etc.,  B.  Co.  v.  Downey  (1878),  61  Ind.  287;  Childers  v. 
Louisville,  etc.,  B.  Co.,  supra. 

Other  reasons  are  assigned  in  support  of  the  motion  for 
a  new  trial,  but  it  is  unnecessary  further  to  extend  this 
opinion  in  order  to  consider  them. 

Judgment  reversed,  with  instructions  to  the  trial  court 
to  overrule  appellee's  demurrer  to  the  first  paragraph  of 
complaint 
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Indianapous  Street  Railwat  Company  v. 
Fearnaught. 

[No.  5,777.    Piled  November  14,  1906.] 

1.  Tbial. — Verdict — General, — Interrogatories, — Which  Controls. 
— ^Where  the  answers  to. the  interrogatories  to  the  jury  are  not 
in  irreconcilable  conflict  with  the  general  verdict,  it  prevails, 
p.  77. 

2.  Same. — Interrogatories  to  Jury, — Conflict, — Street  Railroads* 
— Negligence, — An  answer  to  an  interrogatory  to  the  jury  that 
the  motorman  of  the  street  car  causing  the  injury  had  no 
reason. to  anticipate  that  the  switch  would  not  remain  in  posi- 
tion, conflicts  with  answers  showing  that  a  car  had  formerly 
been  derailed  by  such  switch,  that  the  motorman  could  have 
anticipated  that  the  car  would  not  pass  in  safety  and  that  the 
company  had  reason  from  the  history  of  such  switch  to  antici- 
pate the  injury,    p.  79. 

3.  Street  RAiutOAOs. — Negligence, — Defective  Switches, — Notice, 
— ^Actual  knowledge  that  a  switch  is  defective  is  not  necessary 
to  render  the  operating  street  railroad  company  liable  for  in- 
juries caused  thereby,  such  liability  existing  if  by  the  exercise 
of  reasonable  care  the  defect  could  have  been  ascertained, 
p.  79. 

4.  Trial. — Interrogatories  to  the  Jury, — Conflict, — An  answer  to 
an  interrogatory  to  the  jury  that  there  was  no  evidence  that 
the  motorman  of  the  car  causing  the  injury  had  reason  to 
think  the  switch  would  not  remain  in  position  is  in  conflict  with 
an  answer  showing  that  with  proper  inspection  of  the  switch 
the  accident  could  have  been  anticipated,    p.  80. 

5.  Same. — Answers  to  Interrogatories  to  Jury, — Conflict, — Ef* 
feet, — Conflicting  answers  to  the  interrogatories  to  the  jury 
nullify  each  other  and  do  not  overthrow  the  general  verdict. 
p.  80. 

6.  Same.  —  Interrogatories  to  Jury,  —  Street  Railroads,  —  Negli- 
gences— Defective  Switches. — Answers  to  interrogatories  to  the 
jury  showing  that  defendant  street  railroad  company's  use  of 
a  switch  made  by  a  reputable  manufacturer  and  generally  in 
use,  but  which  had  become  defective,  a  reasonable  inspection 
being  sufllicient  to  disclose  the  defects,  sustain  a  gaieral  verdict 
for  plaintiff,  who  was  driving  on  the  street  and  was  injured  by 
the  derailing  of  a  street  car,  occasioned  by  such  defective 
switch,    p.  80. 
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Prom  Rush  Circuit  Court ;  Will  M.  Sparks^  Judge. 

Action  by  Charles  Feamaught  against  the  Indianapolis 
Street  Railway  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

F.  Winter,  Smith,  Cambern  &  Smith  and  W.  H.  Latta, 
for  appellant. 

J.  E,  Bell,  Mason  &  Jackson  and  Innis  &  Morgan,  for 
appellee. 

CoMSTOCK,  P.  J. — The  action  was  for  personal  injuries 
received  by  appellee  by  being  struck  by  one  of  appellant's 
cars  at  the  comer  of  Maryland  and  Illinois  streets  in  the 
city  of  Indianapolis,  April  13,  1902.  Upon  change  of 
venue,  the  case  was  tried  in  the  Rush  Circuit  Court,  The 
street  railway  company,  at  said  date  and  for  several  years 
prior  thereto,  maintained  double  tracks  upon  Illinois  street, 
with  switches  leading  in  either  direction  into  Maryland 
street.  Appellee  was  riding  in  a  carriage  with  his  wife  and 
little  boy,  driving  north  upon  the  east  side  of  Illinois  street, 
and  as  he  reached  the  intersection  of  Maryland  street  one 
of  appellant's  large,  double-truck  cars,  running  at  a  rate 
of  fifteen  miles  per  hour,  was  passing  over  this  Maryland 
street  switch,  and  as  the  front  trucks  passed  over  tlie  switch 
it  was  thrown  open  so  that  the  rear  trucks  of  the  car  turned 
into  the  switch  and  whirled  quickly  to  the  east.  The  rear 
end  was  carried  around  so  that  the  car  was  swept  side-ways 
down  Illinois  street,  striking  and  crushing  the  carriage  in 
which  appellee  was  riding,  and  inflicting  the  injuries  for 
which  he  sues. 

The  complaint  was  in  two  paragraphs,  the  first  alleging 
negligence  by  the  street  car  company  in  allowing  the 
switch  to  become  out  of  repair,  worn,  loose,  and  dangerous, 
and  in  running  the  car  at  a  high  and  dangerous  rate  of 
speed  over  the  same.  The  second  charges  negligence  in  the 
high  and  dangerous  rate  of  speed  at  which  the  car  passed 
over  the  switch. 
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The  jury  returned  a  verdict  for  $1,800  in  favor  of  ap- 
pellee, and  with  the  verdict  returned  answers  to  interroga- 
tories. Judgment  was  rendered  for  the  amount  of  the 
verdict. 

The  error  assigned  is  the  action  of  the  court  in  overruling 
appellant's  motion  for  judgment  in  its  favor  upon  the  in- 
terrogatories returned  by  the  jury,  notwithstanding  the 
general  verdict. 

The  jury  having,  by  their  general  verdict,  found  in  favor 
of  appellee  upon  all  the  issues,  it  only  remains  to  deter- 
mine, under  numerous  decisions,  whether  there  ex- 

1.  ists  an  irreconcilable  conflict  between  it  and  the 
facts  specially  found.  If  such  conflict  does  not 
exist,  the  general  verdict  must  stand. 

The  material  facts  found,  show  that  said  switch  was 
manufactured  by  the  Loraine  Steel  Company,  a  reputable 
manufacturer  of  frogs  and  switches  for  street  railway  pur- 
poses, from  measurements  made  at  the  place  where  the 
switch  was  to  be  used  in  the  operation  of  the  road.  It  was 
covered  by  a  patent,  owned  or  controlled  by  the  Loraine 
Steel  Company,  and  was,  when  purchased,  and  has  been  at 
all  times  since,  of  a  kind  and  character  in  general  use  upon 
street  railways  in  the  United  States.  It  was  in  position  at 
the  intersection  of  Illinois  and  Maryland  streets  in  the  city 
of  Indianapolis  in  1899.  Has  been  in  almost  constant  use, 
for  ears  of  all  patterns  and  running  at  all  rates  of  speed, 
from  the  time  it  was  placed  in  position  until  the  time  of 
said  accident.  Approximately  one  million  cars  passed 
over  said  switch,  in  said  position,  prior  to  the  acci- 
dent It  had  never  been  repaired,  altered,  or  in  any  manner 
changed  from  the  time  it  was  placed  in  position  until 
the  accident.  Another  car  had  been  derailed  at  said  switch 
previous  to  the  accident  When  the  tongue  was  placed  for 
the  car  to  continue  on  a  straight  track,  the  point  of  the 
tongue  laid  in  behind  a  shoulder  of  steel  so  as  to  be  pro- 
tected from  coming  in  contact  with  any  part  of  the  wheel. 
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except  only  the  ball  of  the  wheel,  as  it  passed  over  the 
switch.  When  placed  in  position  so  that  the  car  wonld 
continue  upon  a  straight  track,  the  top  of  the  switch  tongue, 
and  the  rail  at  each  end  of  the  switch,  constituted  a  prac- 
tically continuous  rail  for  the  passage  of  the  car  wheels. 
There  was  a  groove  at  the  side  of  the  switch  track  for  the 
flange  of  the  wheel  to  run  in,  in  passing  over  the  switch. 
The  tongue  of  the  switch  was  not  affected  by  the  speed  of 
the  car  in  passing  over  the  switch,  if  it  was  in  perfect  con- 
dition. When  the  car  in  question  approached  said  switch, 
the  switch  was  in  proper  position  for  the  car  to  continue  on 
the  -straight  track.  It  approached  and  passed  over  said 
switch  ^t  a  speed  of  fifteen  miles  per  hour.  The  speed  of 
the  car  was  practically  the  same  from  the  time  it  ap- 
proached and  passed  over  the  switch,  until  the  car  was  de- 
railed. The  motorman  had  no  reason  to  anticipate,  as  he 
approached  said  switch,  that  the  tongue  of  the  switch  would 
not  remain  in  position  while  the  car  was  passing  over  it. 
The  point  of  the  tongue  moved  from  side  to  side  as  the  car 
passed  over  it,  caused  by  the  rapid  motion  of  the  car 
and  worn  condition  of  the  switch  tongue.  The  motorman, 
as  he  approached  the  switch,  could  have  anticipated  that  the 
car  would  not  pass  over  it  in  safety.  The  front  trucks 
l)assed  over  on  the  straight  track  in  safety ;  the  rear  trucks 
left  the  track  at  or  near  said  switch.  The  proximate  and 
])roducing  cause  of  the  rear  trucks'  leaving  the  track  was 
the  loose  and  worn  condition  of  the  switch  tongue  and  the 
speed  of  the  car.  When  the  switch  was  in  perfect  condition, 
the  passing  of  the  front  trucks  of  the  car  over  said  tongue 
would  have  a  tendency  to  press  the  tongue  back  against 
the  rail  and  thereby  hold  it  in  proper-  position  for  the  rear 
trucks  to  follow  on  the  straight  track.  During  the  years 
said  switch  had  been  in  use,  up  to  the  time  of  the  accident, 
not  many  cars  had  passed  over  it  at  the  same  or  higher 
speed  than  the  car  in  question,  except  oars  run  by  the 
motorman  of  the  derailed  car.     The  switch  tongue  moved 
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one-half  inch  to  the  west  after  the  front  trucks  entered  upon 
it-  This  movement  was  caused  by  the  rapid  motion  of  the 
car.  At  the  time  of  the  accident- the  switch  was  out  of 
repair  or  defective,  in  being  worn  and  in  a  loose  condition. 
This  worn  and  loose  condition  caused  the  derailment  of  the 
car.  Defendant  could  have  anticipated  this  accident  by 
proper  inspection.  The  defendant  had  reason  to  anticipate 
this  accident  from  the  prior  use  and  history  of  the  switch. 
The  derailment  was  not  a  purely  accidental  occurrence 
happening  without  negligence  on  the  part  of  any  one. 

It  is  claimed  by  appellant  that  the  negligence  of  the 
motorman  is  expressly  negatived  by  the  answers  to  inter- 
rogatories nineteen  and  thirty-nine.     Interrogatory 

2.  nineteen  and  answer  thereto  read :    "Did  the  motor- 
man  of  said  car  have  any  reason  to  anticipate,  as  he 

approached  said  switch,  that  the  tongue  of  the  switch  would 
not  remain  in  position  while  the  car  was  passing  over  it  ? 
A.  No."  The  answer  to  question  ten  shows  that  another 
car  had  been  derailed  at  said  switch  prior  to  the  accident. 
The  answer  to  interrogatory  twenty-six  shows  that  the 
motorman  could  have  anticipated  that  the  car  would  not 
pass  over  the  switch  in  safety;  to  forty-five,  that  the 
defendant  had  reason  to  anticipate  this  accident  from 
the  prior  use  and  history  of  the  switch.  With  these 
interrogatories  and  answers,  the  nineteenth  conflicts.  In- 
terrogatory thirty-nine  reads:  "Could  the  motorman  have 
known,  when  he  approached  or  went  upon  the  switch,  that 
it  would  not  remain  in  proper  position  until  after  the  car 
had  passed  over  it?    A.    No  evidence." 

If  the  jury  understood  the  thirty-ninth  interrogatory  to 

ask  whether  the  motorman  could,  with  the  car  running  at 

fifteen  miles  an  hour,  as  he  approached  or  went 

3.  upon  the  track,  have  known  that  the  switch  would 
not  remain  in  position,  the  answer  may  have  been 

correct,  as  there  may  have  been  no  evidence  showing  actual 
knowledge,  or  in  this  case,  fore-knowledge  of  a  result  which 
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was  not  absolutely  certain  to  occur.    But  it  was  not  neces- 
sary to  show  actual  knowledge.     Other  findings  show  that 
the  defendant  had  reason  to  anticipate  the  disaster,  and 
the  answer  to  the  forty-fourth  interrogatory  shows 

4.  that  by  proper  inspection  the  accident  could  have 
been  anticipated,  which  in  effect  says  that  inspec- 
tion could  have  given  knowledge  of  the  unsafe  condition  of 
the  switch.     Said  answer  to  thirty-nine  is  in  conflict  with 
forty-four. 

Conflicting    answers    to    interrogatories    nullify    each 
other,   and  do  not  overthrow  the  general  verdict. 

5.  McCoy    V.    KoJcomo,    R.,    etc.,    Co.    (1902),    158 

Ind.  662. 

The  special  findings  that  are  not  in  conflict  with 
6.     each  other  sustain  the  general  verdict 
Judgment  affirmed. 


Kendall  v.  Kendall. 

[No.  5,805.    Piled  November  14,  1906.] 

1.  Appeal. — Vacation  of  Judgment  Appealed  from,  by  Trial 
Court. — Effect, — The  vacation  of  a  judgment,  by  the  trial  court, 
which  has  been  appealed  from,  renders  the  points  involved  in 
such  appeal  mere  moot  questions,    p.  82. 

2.  Same.  —  Af oo*  Questions.  —  Dismissal.  —  Where  a  cause  on 
appeal  involves  moot  questions  only,  the  appeal  will  be  dis- 
missed,    p.  82. 

From  Rush  Circuit  Court;  Vincent  O.  Clifford,  Special 
Judge. 

Suit  by  Alfred  Kendall  against  Marcus  A.  Kendall. 
From  a  decree  for  plaintiiF,  defendant  appeals.  Appeal 
dismissed. 

Megee  &  Kiplinger  and  Smith,  Cambern  &  Smith,  for 
appellant 

Waison,  Titsworth  &  Green,  A.  J.  Ross  and  Louis  B. 
Ewbanh,  for  appellee. 
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Wiley,  J. — Appellee  obtained  a  decree  below  that  he 
was  the  owner  of  the  real  estate  described  in  his  complaint^ 
the  paper  title  to  which  was  in  appellant,  and  that  he  was 
entitled  to  have  the  same  conveyed  to  him,  subject  to  a  lien 
in  favor  of  appellant  for  the  sum  of  $1,777.54.  In  the 
decree  the  court  appointed  a  commissioner  to  make  a  deed 
of  conveyance,  and  directed  that  such  deed  be  made.  Ap- 
pellee's attorneys  filed  a  lien  upon  the  decree  for  $1,000, 
for  their  fees.  Appellant  filed  an  answer,  and  a  cross-com- 
plaint upon  which  issues  were  joined.  In  his  cross-com- 
plaint he  averred  that  he  was  the  owner  of  the  real  estate 
in  controversy,  and  asked  that  his  title  thereto  be  quieted. 

The  transcript  was  filed  in  this  court  July  21,  1905,  and 
appellant's  brief  was  filed  August  29,  1905.  September  6, 
following,  appellee  filed  a  written  discharge  of  the  attor- 
neys who  represented  him  in  the  court  below,  and  directed 
the  clerk  not  to  receive  or  file  any  brief  or  papers  offered  to 
be  filed  by  such  attorneys.  September  25,  1905,  another 
attorney,  under  written  authority  of  appellee,  appeared  in 
the  cause  as  his  attorney,  and  on  October  16  filed  a  confes- 
sion of  errors. 

October  19,  1905,  appellee's  attorneys  below  filed  a  peti- 
tion for  leave  to  appear  and  defend  the  appeal,  which  was 
granted,  and  they  were  directed  to  file  a  brief  in  thirty 
days,  which  they  did.  This  petition  was  based  upon  two 
grounds:  (1)  That  they  prosecuted  the  suit  below  to  final 
judgment,  and  entered  upon  the  judgment  docket  a  lien  for 
their  fees;  that  appellee  has  no  property  out  of  which  to 
satisfy  his  creditors,  except  that  involved  in  this  contro- 
versy. (2)  That  appellant,  who  is  the  son  of  appellee, 
obtained  possession  of  the  person  of  appellee,  has  since 
"excluded  these  attorneys  and  other  friends  of  appellee 
from  him,"  and  that  upon  information  and  belief  said  con- 
fession of  errors  was  not  his  voluntary  act  This  petition 
was  supported  by  aflSdavit 

Vol.  39— G 
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July  21,  1906,  appellee,  by  his  attorney,  filed  a  motion 

to  dismiss  the  appeal,  upon  the  grounds  that  since  the 

appeal  was  taken  appellant  had  applied  to  the  court 

1.  below  for  a  new  trial  as  of  right,  and  that  said 
motion  had  been  sustained.     The  motion  to  dismiss 

is  supported  by  a  certified  copy  of  the  proceedings  upon 
the  motion  for  a -new  trial  as  of  right  The  certified  copy 
of  said  proceedings  shows  the  filing  of  the  motion  and  that 
the  same  was  sustained.  The  final  entry  is  as  follows: 
"Wherefore  it  is  ordered,  adjudged,  and  decreed  by  the 
court  that  the  judgment  entered  in  said  cause  on  April  5, 
1905,  and  entered  in  order-book  No.  44,  at  page  Y91, 
*  *  *  and  all  proceedings  founded  thereon,  be  and  the 
same  are  hereby  set  aside  and  held  for  naught  and  a  new  trial 
ordered  in  said  cause  as  of  right."  To  this  motion  to  dismiss, 
appellee's  former  attorneys  have  interposed  an  objection, 
and  filed  a  brief  in  support  thereof.  Their  principal  con- 
tention is  that  under  the  issues  appellant  was  not  entitled 
to  a  new  trial  as  of  right  Whether  he  was  or  not,  it  is  not 
necessary  for  us  to  decide.  It  was  shown  that  the  parties 
to  the  suit  appeared  to  the  motion;  that  the  cause  was 
redocketed,  the  motion  sustained,  a  new  trial  as  of  right 
granted,  and  the  decree  vacated.  The  court  had  jurisdic- 
tion of  both  the  subject-matter  and  the  parties,  and  its 
action,  right  or  wrong,  is  not  before  us  for  review.  The 
decree  from  which  this  appeal  is  prosecuted  having  been 
vacated  by  the  court  that  rendered  it,  such  court  having 
jurisdiction  to  act,  leaves  nothing  for  us  to  decide.  It 
becomes  a  moot  question. 

Courts  will  not  give  time  to  the  examination  of  moot 

questions,  the  determination  of  which  will  serve  no  useful 

purpose.    State  v.  Board,  etc.  (1899),  153  Ind.  302 ; 

2.  Carmel  Nat.  Oas,  etc.,  Co.  v.  Small  (1898),  150 
Ind.  427.    It  is  also  the  rule  that  where  it  is  shown 

on  appeal  that  the  record  contains  nothing  but  a  moot  ques- 
tion the  appeal  will  be  dismissed. 
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If  we  should  take  up  the  case  for  decision,  and  reach  a 
conclusion  that  the  decree  should  be  reversed,  it  would 
serve  no  purpose,  for  it  appears  that,  pending  the  appeal,  it 
has  been  regularly  set  aside  and  vacated.  If  on  the  other 
hand,  our  investigation  should  lead  to  an  affirmance,  we 
would  be  affirming  a  decree  that  does  not  exist 

Appeal  dismissed. 


Cordes  v.  Bailey. 

[No.  6,797.    Filed  October  9,  1906.    Rehearing  denied  November 

14,  1906.] 

1.  Pleading. — Complaint — Contracts, — Justieea  of  the  Peace, — 
Practice.— Under  81529  Bums  1901,  81461  R.  S.  1881,  a  copy 
of  the  original  instrument  sued  upon,,  filed  with  the  justice  of 
the  peace,  is  a  sufficient  complaint,    p.  84. 

2.  Contracts. — Attorney  and  Client, — Fees, — Settlement  Out  of 
Court, — ^An  attorney  contracting  to  defend  his  client  in  a 
divorce  suit  for  a  specified  sum,  is  entitled  to  said  sum  though 
the  case  was  settled  out  of  court,  the  attorney  rendering  all  the 
service  required  by  the  client,    p.  84. 

3.  Same. — Attorney  and  Client, — Services  in  Cause, — What  Is 
Included. — ^A  contract  by  an  attorney  to  defend  his  client  in  a 
case  in  court  includes  the  necessary  work  in  the  preparation  of 
the  case  for  trial,  as  well  as  the  service  in  conducting  the  case 
in  court,  both  parties  being  bound  by  such  contract  regardless 
of  the  amount  of  work  necessary,    p.  85. 

From  Superior  Court  of  Marion  County  (68,105) ; 
Vinson  Carter,  Judge. 

Action  by  John  M.  Bailey  against  Herman  Cordes. 
From  a  judgment  for  plaintiflP,  defendant  appeals.  Af- 
finned, 

U.  J,  Hammond  and  Donald  8.  Morris,  for  appellant. 

William  T.  Brown,  for  appellee. 

RoBT,  J. — Appellee  sued  appellant  in  a  justice  of  the 
peace  court  upon  a  written  contract  in  terms  as  follows: 
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"Indianapolis,  Indiana,  October  9,  1903. 
This  agreement  made  and  entered  into  between 
Herman  Cordes  and  John  M.  Bailey,  both  of  Marion 
county,  Indiana,  witnesseth:  Said  Cordes  has  this 
day  employed  said  Bailey  to  assist  in  defending  him 
in  a  suit  in  the  Marion  Circuit  Court  for  a  divorce 
and  alimony,  wherein  Margaretha  Cordes,  his  wife, 
is  plaintiff,  and  Herman  Cordes  is  defendant.  And 
for  said  services  said  Cordes  hereby  agrees  to  pay 
said  Bailey,  as  a  fee,  the  sum  of  $200  at  the  termina- 
tion of  said  cause  in  said  circuit  court. 

Said  Bailey  hereby  accepts  said  employment  upon 
said  terms.  Witness  the  parties  this  ninth  day  of 
October,  1903,  John  M.  Bailey. 

H.  Cordes." 
Plaintiff  had  judgment,  and  the  defendant  appealed  to 
the  superior  court,  where  a  special  finding  of  facts  was 
made,  conclusion  of  law  stated,  and  judgment  rendered 
for  appellee  in  accordance  therewith  for  $200. 

The  first  three  errors  assigned  involve  the  sufiiciency  of 
the  complaint;  the  fourth,  the  correctness  of  the  conclu- 
sion of  law.     By  statute  a  copy  of  the  original  in- 

1.  strument,  which  is  the  foundation  of  the  action, 
constitutes  a  sufficient  complaint  in  justices'  courts, 

§1529  Bums  1901,  §1461  R  S.  1881,     The  objections  to 
the  complaint  are  without  merit. 

There  was  no  error  in  the  conclusion  of  law.     Appellee 

rendered  services  as  he  was  called  upon  to  do,  and  the  fact 

that  he  did  not  go  into  court,  that  the  case  was 

2.  disposed  of  by  agreement  between  the  parties  with- 
out   trial,    was    presumptively    to    appellant's    ad- 
vantage, and  did  not  release  him  from  his  obligation  to  pay 
his  attorney  as  he  had  agreed  to  do. 

Judgment  affirmed. 

On  PETTnoN  FOR  Rehearing. 

ROBT,  J. — It  is  stated  in  the  special  findings  that  after 
said  employment  appellee  had  several  consultations  with 
appellant^  and  also  looked  up  and  interviewed  a  number  of 
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■witnesses,  preparatory  to  the  trial  of  the  cause ;  that  a  cross- 
complaint  was  prepared  by  his  associate  counsel,  and  sub- 
mitted to  and  approved  by  appellee;  that  said  cause  was 
pending  from  October  6,  1903,  until  January  7,  1904,  on 
which  latter  day  both  the  plaintiff's  complaint  and  the 
defendant's  cross-complaint  were  dismissed  by  them;  that 
the  value  of  the  services  actually  rendered  was  $100,  and 
that  appellee  was  at  all  times  ready  to  perform  any  services 
requested  of  him  under  the  contract,  the  only  reason  for 
his  not  rendering  service  in  court,  being  the  dismissal 
aforesaid. 

The  argument  of  appellant's  skilful  counsel   is  based 
upon  the  assumption  that  the  only  services  contemplated 

by  the  written  contract  were  such  as  might  be  ren- 
3.     dered  in  the  trial  of  the  cause.    The  assumption  is 

incorrect  By  the  contract  appellee  agreed  to  assist 
appellant  in  making  defense  to  a  suit  then  pending  against 
him  in  the  Marion  Circuit  Court  Preparations  for  the 
trial  were  probably  as  necessary  and  as  clearly  a  part  of 
such  defense  as  actual  participation  in  the  trial  itself,  and 
were  therefore  within  the  scope  of  the  employment  If 
conditions  were  reversed,  and  appellee  were  suing  for  the 
reasonable  value  of  services  rendered  in  preparation,  ap- 
pellant would  have  no  trouble  in  understanding  that  they 
had  been  rendered  under  the  contract.  What  we  hold  is 
that  the  parties,  as  shown  by  the  special  findings,  made  a 
written  contract  fixing  the  amount  which  appellee  should 
receive  for  his  sendees  in  a  certain  cause,  and  that  he, 
having  rendered  such  services  as  were  necessary,  is  bound 
by  the  stipulation  and  may  recover  according  to  it.  If  he 
had  not  rendered  any  part  of  the  service  contemplated,  a 
different  question  would  be  presented. 
Petition  for  rehearing  overruled. 
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Indiana  Union  Traction  Company  v.  McKinney, 

[No.  5,680.     Filed  June  5,  1906.     Rehearing  denied  November 

14,  1906.] 

1.  Pleading. — Complaint, — Negligence. — General  Allegations. — 
Interurban  Railroads. — Carriers. — ^A  complaint  by  a  passenger 
alleging  that  the  defendant  interarban  railroad  company  negli- 
gently approached  a  switch  at  a  high  and  dangerous  rate  of 
speed  and  negligently  ran  into  such  switch  at  such  speed, 
thereby  inflicting  injuries  upon  plaintiff,  states  a  cause  of 
action,    p.  89. 

2.  Same. — Negligence. — Genercd  Allegations. — Evidence. — ^A  gen- 
eral allegation  in  the  complaint  that  an  act  was  negligently 
done  is  sufficient  as  against  a  demurrer;  and  the  specific  acts 
constituting  the  negligence  may  be  given  in  evidence  there- 
under,   p.  90. 

3.  Same. — Complaint — Negligence. — Interurban  Railroads. — De- 
railment  of  Car. — A  complaint  by  a  passenger  alleging  that 
defendant  interurbcn  railroad  company  negligently  ran  its  car 
into  a  switch  at  a  dangerous  rate  of  speed,  thereby  derailing 
the  car  and  causing  plaintiff's  injuries,  is  sufficient  to  show 
negligence  in  such  derailment  of  the  car.    p.  90. 

4.  Same.  —  Complaint. — Carriers. — Passengers. — Relationship. — 
A  complaint  showing  that  plaintiff  took  passage  on  defendant 
interurban  railroad  company's  car  at  Indianapolis  to  be  carried 
to  Anderson  sufficiently  shows  the  relation  of  passenger  and 
carrier,    pp.  90,  92. 

5.  Same. — Answer  of  Settlement. — Reply  of  No  Consideration. — 
Demurrer. — Burden  of  Proof. — Overruling  a  demurrer  to  a 
paragraph  of  reply  of  no  consideration  to  an  answer  of  pay- 
ment and  settlement  is  not  reversible  error,  where  a  reply  in 
denial  is  also  filed,  the  burden  of  proof  of  payment  and  settle- 
ment being  on  defendant,  and  all  evidence  on  the  question  of 
consideration  being  admissible  under  such  denial,    p.  90. 

6.  Same. — Answer  of  Settlement. — Reply  of  Non  est  Factum. — 
Sufficiency. — A  reply  of  non  est  factum^  the  facts  being  set  out 
in  detail,  to  an  answer  of  settlement  and  satisfaction  by  the 
receipt  of  a  check,  sufficiently  denies  the  receipt  and  indorse- 
ment of  the  check  for  the  purposes  set  out  in  the  answer,    p.  91. 

7.  Same. — Answer. — Exhibits. — Checks. — A  check  set  out  as  an 
exhibit  in  an  answer  of  payment  and  settlement,  is  a  part  of 
such  answer,     p.  92. 
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8.  CARRiEBa — Passengers. — Forfeiture  of  Rights  of, — Defense, — 
Facts  showing  that  a  person  taking  passage  on  a  passenger 
train  is  not  in  reality  a  passenger  or  has  forfeited  his  rights  as 
such,  constitute  an  affirmative  defense  which  must  be  set  out 
in  an  answer  to  be  available,    p.  93. 

9.  Trial. — Negligence. — Carriers. — Derailment  of  Cars. — Burden 
of  Proof. — Care  Required. — Proof  by  the  plaintiff  of  the  derail- 
ment of  a  passenger  car  makes  a  prima  facie  case  of  negligence, 
which  can  be  overcome  by  the  defendant  only  by  showing  that 
such  derailment  could  not  have  been  avoided  by  the  exercise  of 
the  highest  practicable  care  and  diligence,     p.  93. 

10.  Husband  and  Wife. — Support  of  Wife. — Medical  Services^ — 
Liability  for. — At  the  common  law  it  is  the  husband's  duty  to 
furnish  his  wife  medical  attention;  and  a  recovery  for  such 
attention,  because  of  negligently  inflicted  injuries,  belongs  to 
the  husband,  unless  the  wife  has  contracted  to  pay  therefor 
personally,    p.  94. 

From  Hancock  Circuit  Court ;  Edward  W.  Felt,  Judge, 

Action  by  Flora  McKinney  against  the  Indiana  Union 
Traction  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

James  A.  Van  Osdol,  Louis  B.  Ewbank  and  Marsh  & 
Cook,  for  appellant. 

M.  S.  Hawkins,  Wymond  J.  Beckett  and  Mason  £  Jack- 
son, for  appellee. 

Wiley,  J. — ^Action  by  appellee  to  recover  damages  for 
personal  injuries  sustained  by  her  in  a  wreck  of  an  electric 
car  in  which  she  was  riding  over  appellant's  road.  The 
complaint  was  in  two  paragraphs,  a  demurrer  to  each  of 
which  was  overruled.  Appellant  answered  in  four  para- 
graphs, the  first  of  which  was  a  denial ;  the  second,  a  plea 
of  settlement  and  payment  in  full ;  and  the  third,  a  plea  of 
release  of  damages  in  consideration  of  money  paid  by 
check.  The  fourth  paragraph  of  answer  is  omitted  from 
appellant's  brief,  and  is  not  discussed  in  argument  Ap- 
pellee Replied  in  three  paragraphs,  the  first  of  which  was  a 
denial ;  the  second  averred  that  there  was  no  consideration 
for  the  alleged  release  and  settlement  of  damages,  and  the 
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third  a  plea  of  non  est  factum  as  to  the  release.  A  de- 
murrer to  the  second  and  third  paragraphs  of  reply  was 
overruled.  Trial  by  jury,  verdict  and  judgment  for  appel- 
lee in  the  sum  of  $2,500.  Appellant's  motion  for  a  new 
trial  was  overruled.  Overruling  the  demurrer  to  each  para- 
graph of  the  complaint,  to  the  second  and  third  paragraphs 
of  the  reply,  and  overruling  the  motion  for  a  new  trial  are 
assigned  as  errors. 

Omitting  the  formal  parts  of  the  first  paragraph  of  com- 
plaint, it  is  therein  averred  that  appellee,  on  July  4,  1903, 
took  passage  at  Indianapolis  on  one  of  defendant's  cars; 
that  she  paid  her  fare  and  became  a  passenger  at  Indian- 
apolis, and  desired  to  be  conveyed  to  the  city  of  Apderson, 
Indiana,  and  to  points  east  thereof ;  that  she  was  sitting  in 
her  seat  in  one  of  defendant's  cars,  in  the  exercise  of  due 
care,  and  that  the  defendant  negligently  and  carelessly  ap- 
proached a  switch  with  said  car  in  which  she  was  a  pas- 
senger, at  the  to\\Ti  of  McCordsville,  at  a  high  and  danger- 
ous rate  of  speed,  and  negligently  ran  into  said  switch  at 
said  high  and  dangerous  rate  of  speed,  and  that,  by  reason 
thereof,  said  car  left  the  track,  and  "thereby  negligently 
destroyed  said  car,  and  negligently  threw  this  plaintiff 
from  her  seat  in  said  car,  and  against  the  sides  and  win- 
dows of  said  car,^'  to  her  injury,  etc.  In  the  second  para- 
graph of  complaint  it  is  alleged  that  appellant  maintained 
a  switch  and  switch  track  at  McCordsville;  that  the  switch 
had  become  and  was  defective  in  that  the  tongue  and  rail 
thereof  had  become  warped  and  crooked ;  that  the  switch 
tongue  and  rail  did  not  fit  perfectly;  that  appellant  had 
negligently  permitted  said  switch  and  switch  rails  and  at- 
tachments to  get  out  of  repair  and  become  defective  as 
aforesaid ;  that  appellant's  car,  in  passing  upon  the  switch, 
by  reason  of  the  defects  thereof,  would  run  off  of  the  track 
and  become  derailed.  This  paragraph  contains  the  follow- 
ing averment:  "And  plaintiff  says  that  she  took  passage 
upon  the  defendant's  car  on  said   date,   at  Indianapolis, 
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Indiana,  and  desired  to  be  transported  over  the  defendant's 
line  from  said  city  of  Indianapolis  to  said  city  of  Ander- 
son^ and  to  points  east  thereof,  and  that  the  defendant  on 
said  date  did,  with  said  car  upon  which  this  plaintiff  was  a 
passenger  as  aforesaid,  negligently  approach  said  defective 
switch  at  a  high  and  dangerous  rate  of  speed,  and  did  negli- 
gently fail  properly  to  investigate  and  discover  the  condi- 
tion of  said  switch  before  running  into  and  upon  the  same." 
It  is  further  averred  that  by  reason  of  appellant's  negli- 
gent failure  to  approach  the  switch  with  the  car  under 
control,  and  by  reason  of  its  failure  to  investigate  and  know 
the  condition  of  said  switch,  and  by  reason  of  its  negligence 
in  failing  properly  to  construct  the  same,  and  keep  it  in 
repair,  appellant's  car,  upon  which  appellee  was  a  pas- 
senger, was,  by  appellant's  negligence,  as  aforesaid,  de- 
railed at  said  switch,  whereby  she  was  injured,  etc. 

It  is  contended  by  counsel  for  appellant  that  the  first 
paragraph  of  complaint  does  not  charge  that  appellant  was 

guilty  of  any  negligent  act — that  merely  nmning 
1,     the  car  at  a  high  and  dangerous  rate  of  speed  is  not 

negligence  per  se.  The  language  of  this  paragraph 
of  complaint  is  that  "defendant  negligently  and  carelessly 
approached  a  switch  with  said  car,  in  which  this  plaintiff  was 
a  passenger,  at  a  high  and  dangerous  rate  of  speed,  and  negli- 
gently ran  into  said  switch  at  said  high  and  dangerous  rate 
of  speed,  and  that  by  reason  thereof  said  car  left  said  track 
and  thereby  ♦  *  *  negligently  threw  her  from  her 
seat,"  etc.  As  a  matter  of  pleading  this  is  a  suffieient 
charge  of  negligence.  In  the  case  of  Indianapolis  St.  R. 
Co.  V.  Schmidt  (1904),  163  Ind.  360,  this  identical  ques- 
tion was  involved,  and  the  court  said:  "The  appellant 
negligently  ran  its  car  at  a  high  and  dangerous  rate  of 
speed  into  a  switch  maintained  by  it  on  its  own  line,  in 
consequence  of  which  negligent  conduct  the  car  ran  off  of 
the  track  and  against  a  pole  in  the  street.  *  *  * 
■  Nothing  else  can  be  understood  from  the  averments  of  the 
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complaint  than  that  the  negligent  conduct  of  the  appel- 
lant in  running  its  car  at  a  high  rate  of  speed  into  a  switch 
on  the  main  line  caused  the  car  to  leave  the  track.  *  *  * 
In  view  of  the  very  strict  responsibility  of  carriers  for  in- 
juries to  passengers,  no  great  particularity  is  necessary  in 
the  description  of  the  negligence  by  which  the  injury  was 
occasioned." 

The  authorities  in  this  State  seem  to  be  uniform  that  as 
a  rule  of  pleading  it  is  sufficient,  as  against  a  demurrer  for 
want  of  facts,  to  characterize  an  act  as  having  been 
2.     negligently    and   carelessly    done,    and    that    under 
such   an   allegation   the   specific   facts   constituting 
the  negligence  may  be  given  in  evidence.     Louisville,  etc., 
R.  Co.  V.  Jones  (1886),  108  Ind.  551;  Cleveland,  etc.,  R. 
Co.  V.  Berry  (1899),  152  Ind.  607,  46  L.  R.  A.  33;  Chi- 
cago, etc.,  R.  Co.  V.  Orimm  (1900),  25  Ind.  App.  494; 
Citizens  St.  R.  Co.  v.  Lowe  (1895),  12  Ind.  App.  47. 

It  is  also  urged  that  the  paragraph  is  bad  because  it  does 
not  allege  a  negligent  derailment  of  the  car.     It  is  averred 
that  by  reason  of  the  negligence  charged,  the  car 
8.     left   the   track,   etc.     This    is   sufficient.     The    de- 
murrer to  the   first  paragraph   of  complaint  was 
properly  overruled. 

A  general  objection  is  urged  to  the  complaint  because  it 

fails  to  show  by  proper  averment  that  the  relation  of  carrier 

and  passenger  existed.     This  objection  is  not  well 

4.  grounded.      It   affirmatively   appears   that  appellee 
took  passage  upon  one  of  appellant's  cars  at  Indian- 
apolis, to  be  carried  to  Anderson.     This  shows  that  the  re- 
lation of  carrier  and  passenger  existed.     Ohio,  etc.,  R.  Co. 
V.  Craucher  (1892),  132  Ind.  275.^ 

The  second  paragraph  of  answer  alleges  that  after  ap- 
pellee's cause  of  action  accrued,  appellant  settled  the  same 
by  paying  to  her  the  sum  of  $50,  which  amount  she 

5.  accepted  "in  full  settlement,  discharge,  and  satis- 
faction thereof."     The  third  paragraph  of  answer 
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alleges  that  after  appellee's  cause  of  action  accrued,  and 
before  this  action  was  commenced,  it  was  mutually  agreed 
between  appellant  and  appellee  that  the  former  would  de- 
liver to  the  latter,  and  that  she  would  receive  in  full  settle- 
ment and  satisfaction  of  the  claim  sued  on,  the  check  of 
appellant,  in  favor  of  appellee  and  her  husband,  in  the  sum 
of  $50;  that,  pursuant  to  said  agreement,  appellant  deliv- 
ered to  appellee  said  check;  that  she  received  the  same  in' 
full  settlement,  discharge,  and  release  of  the  claim  sued  on. 
A  copy  of  the  check,  with  indorsement  showing  payment, 
etc.,  is  filed  as  an  exhibit  to  the  answer.  The  second  para- 
graph of  reply  is  as  follows :  "And  for  a  second  paragraph 
of  reply  to  defendant's  second,  third,  and  fourth  para- 
graphs of  answer,  plaintiff  says  that  there  was  no  considera- 
tion of  any  nature  whatsover  for  the  alleged  release  and 
settlement,  as  set  out  in  defendant's  said  second,  third,  and 
fourth  paragraphs  of  answer."  It  is  urged  in  argument 
that  the  second  paragraph  of  reply  is  insufficient  to  avoid 
the  second  paragraph  of  answer,  because  the  answer  is  a 
simple  plea  of  payment  in  full,  and  acceptance  on  the  part 
of  appellee,  while  the  reply  is  merely  a  plea  of  no  con- 
sideration, and  that  it  does  not  even  remotely  touch  upon 
the  facts  in  the  answer.  If  the  second  paragraph  of  reply 
was  bad,  overruling  the  demurrer  to  it  was  not  reversible 
error.  The  second  paragraph  of  answer  tendered  the  issue 
of  payment  and  settlement.  The  first  paragraph  of  reply 
was  a  denial.  Upon  the  issue  of  payment  and  settlement 
the  burden  was  upon  appellant.  All  the  evidence  pertinent 
to  that  issue  was  admissible  under  the  answer  and  the 
denial  in  reply. 

The  third  paragraph  of  reply  is  as  follows :    "And  for  a 
third  paragraph  of  reply  to  defendant's  third  and  fourth 

paragraphs  of  answer,  plaintiff  says  that  she  did  not 
6.     execute   the   release    set   out   in   defendant's    said 

fourth  paragraph  of  answer,  nor  did  she  authorize 
any  one  for  or  on  her  behalf  so  to  execute  said  release ;  she 
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further  says  that  she  did  not  execute  nor  indorse  the  check 
or  voucher  set  out  in  defendant's  said  third  and  fourth 
paragraphs  of  answer,  nor  did  she  authorize  any  one  for 
or  on  her  behalf  so  to  execute  or  indorse  said  voucher ;  she 
further  states  that  she  did  not,  at  any  time,  enter  into  any 
contract  of  any  nature  whatsoever  with  said  defendant  in 
reference  to  the  settlement  of  her  said  claim  for  damages  as 
set  forth  in  her  complaint,  nor  did  she  authorize  any  one  for 
or  on  her  behalf  so  to  enter  into  any  contract  of  release  or 
settlement  of  her  said  claim  as  set  forth  in  her  said  com- 
plaint." This  paragraph  of  reply  was  verified.  The  ex- 
hibit filed  with  the  third  paragraph  of  answer  is  a  copy  of 
the  check,  a  voucher  showing  that  it  was  on  account  of 
damages,  etc.,  and  the  following:  "The  indorsement  of 
this  voucher  by  the  payee  constitutes  a  release  in  full  of  the 
within  account."  The  reply  avers  that  appellee  did  not 
enter  into  any  such  contract,  or  indorse  the  check  or 
voucher,  nor  authorize  any  one  to  execute  or  indorse  it  for 
her.  This  paragraph  of  reply  pleads  non  est  factum  as  to 
all  material  facts  pleaded  in  the  third  paragraph  of  answer. 

Under  the  very  terms  of  the  check  and  voucher,  which 

is  made  an  exhibit  to  the  answer,  and  thereby  becomes  a 

part  of  it,  the  agreement  relied  u,pon  by  appellant 

7.  could  not  have  become  effective  until  the  check  and 
voucher  were  indorsed  by  appellee  or  some  one  au- 
thorized by  her,  and  this  she  avers,  under  oath,  was  not 
done.  The  receipt  by  appellee  of  the  voucher  and  check 
was  only  one  of  the  steps  in  their  execution,  and  the  denial, 
under  oath,  of  the  execution  of  these  instruments  is  a  suffi- 
cient denial  that  she  received  them  in  settlement  of  her 
claim.     The  demurrer  was  correctly  overruled. 

Under  the  motion  for  a  new  trial  the  only  questions  dis- 
cussed are  those  presented  by  certain  instructions  given. 
Instructions  four  and  five,  given  by  the  court  upon 

4.  its  own  motion,  are  criticised  because,  in  stating  the 
issues  tendered  by  each  paragraph  of  the  complaint. 
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the  court  told  the  jury  that  it  was  averred  that  appellee  was 
a  passenger  upon  one  of  appellant's  cars^  and  that  she  de- 
sired to  be  transported  from  Indianapolis,  Indiana,  to  An- 
derson, etc  It  is  urged  that  the  averments  of  the  com- 
plaint do  not  show  that  the  relation  of  carrier  and  pas- 
senger existed.  In  determining  the  suflSciency  of  the  com- 
plaint we  passed  upon  this  question.  In  Ohio,  etc.,  R,  Co. 
V.  Craucher,  supra,  it  was  said:  "The  allegation  that  he 
took  passage  to  be  carried  from  one  station  to  another  is  a 
fact  that  made  him  a  passenger.  *  *  *  If  any  facts 
exist  which  exonerate  the  company  from  treating 

8.  such  person  as  a  passenger  or  which  forfeits  his 
right  to  be  carried  upon  such  train,  they  must  be 

pleaded  as  a  defense.  We  think  the  facts  pleaded  in  each 
paragraph  of  the  complaint  are  suflSciently  specific,  and  the 
motion  was  properly  overruled." 

These   instructions   are   not   subject   to   the   objections 
urged.     The  first  instruction  given  by  the  court  on  appel- 
lee's motion  was  in  substance  that  proof  of  the  de- 

9.  railment  of  the  car  and  resulting  injury  raises  a 
presumption  of  the  carrier's  negligence  amounting 

to  prima  facie  proof,  and  adding:  "And  it  is  incumbent 
upon  the  carrier  to  produce  evidence  which  will  excuse  the 
prima  facie  failure  of  duty  on  its  part ;  or,  in  other  words, 
the  carrier  has  the  burden  of  proving,  in  order  to  rebut  the 
presumption  of  negligence  under  the  circumstances  herein 
stated,  that  the  accident  could  not  have  been  prevented  by 
the  exercise  of  the  highest  practical  care  and  diligence." 
The  second  instruction  given  on  appellee's  motion  is  sub- 
stantially the  same  as  the  first.  An  instruction,  in  almost 
the  identical  language  of  these,  was  approved  in  Indian- 
apolis St.  R.  Co,  V.  Schmidt,  supra,  and  Terre  Haute,  etc., 
R.  Co.  Y.  SheeJes  (1900),  155  Ind.  74. 

The  fifth  instruction  is  as  follows:     "The  husband  is 
legally  bound  to  pay  the  doctors'  bills  and  bills  for  medi- 
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cine  necessarily  incurred  in  the  treatment  of  his 
10.  wife,  unless  she  agreed  to  pay  them  herself;  and  if 
the  plaintiff  was  injured  by  the  negligence  of  de- 
fendant, *  *  *  and  a  physician  was  called  to  treat 
her  in  consequence  thereof,  and  medicine  and  drugs  pur- 
chased to  be  used  to  heal  and  restore  her  to  health,  the 
husband  would  have  a  right  of  action  to  recover  such 
expense,  in  addition  to  any  damage  that  might  result  from 
the  loss  of  services  of  his  said  wife,  and  any  amount  of 
money  received  in  settlement  of  the  claim  of  the  plaintiff 
and  her  husband  for  that  purpose,  in  the  absence  of  a 
special  agreement  to  the  contrary,  would  belong  to  the  hus- 
band." As  an  abstract  proposition  this  instruction  is  a 
correct  statement  of  the  law.  At  common  law  a  husband 
was  bound  to  support  and  maintain  his  wife,  provide 
her  with  necessary  lodging,  clothing,  sustenance,  etc.,  and 
in  case  of  sickness  or  injury,  furnish  her  with  medicines 
and  medical  attendance,  and  there  is  no  statutory  pro- 
vision, to  our  knowledge,  which  relieves  him  from  these 
obligations.  Rardine  v.  Mason  (1903),  30  Ind.  App.  425. 
It  will  be  observed  that  the  instruction  is  directed  to  the 
fact  that  if  the  money  was  received  for  the  purposes  indi- 
cated, it  would  belong  to  the  husband.  There  was  no  error 
in  giving  it.  This  disposes  of  all  the  questions  discussed. 
Judgment  affirmed. 


Town  of  Sellersburg  v.  Ford. 

[No.  5,812.  Filed  November  15,  1906.] 
1.  Pleading. — Complaint. — Negligence, — Municipal  Corporationa. 
— Defective  Sidewalks. — A  complaint  showing  that  a  town  con- 
structed a  sidewalk  sev^n  inches  above  the  ground  and  negli- 
gently failed  to  provide  any  guards  therefor  or  place  any 
signal  thereby,  by  reason  of  which  plaintiff  stepped  off  of  same 
in  the  night,  receiving  injuries,  states  a  cause  of  action  for  neg- 
ligence,   p.  96. 
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2.  Pleading.  —  Complaint — Municipal  Corporations, — Defective 
Sidetvalks. — A  complaint  showing  that  defendant  town  con- 
structed a  sidewalk  seven  inches  above  the  ground,  leaving  it 
without  barrier  or  signal,  sufficiently  shows  that  it  was  dan- 
gerous to  plaintiff  in  traveling  over  it  in  the  night,    p.  97. 

3.  Municipal  Corporations. — Sidewalks.— Negligence. — A  town 
is  liable  to  a  person  using  due  care  for  injuries  caused  by  its 
construction  of  a  sidewalk  seven  inches  above  the  ground,  and 
by  its  negligent  failure  to  provide  barriers  or  signals  for  the 
protection  of  pedestrians,    p.  98. 

4.  Negligence. — Contributory. — Question  for  Jury. — Municipal 
Corporations. — ^Whether  plaintiff  was  guilty  of  contributory 
negligence  in  walking  in  the  night  along  a  sidewalk  constructed 
seven  inches  above  the  ground  and  provided  with  no  barriers 
or  signal  lights,  without  notice  of  such  danger,  is  a  question 
for  the  jury.    p.  98. 

5.  Trial. — Instructions. — Damages. — Limiting  to  Evidence* — ^It 
is  not  reversible  error  to  instruct  the  jury  that  if  they  find  for 
plaintiff  they  should  assess  her  damages  in  any  amount  they 
deem  proper,  where  in  another  instruction  they  were  expressly 
limited  to  the  evidence  in  the  case.    p.  99. 

6.  Same, — Instructions. — Assuming  Facts. — In  giving  instruc- 
tions, it  is  not  error  for  the  courts  to  assume  undisputed  facts  as 
established,    p.  99. 

7.  Damages. — Excessive. — A  verdict  for  $450  for  plaintiff,  fifty 
years  old,  crippled  permanently,  one  leg  shortened  one  and  one- 
half  inches  by  the  injury  sued  for,  confined  to  her  bed  eight 
months,  suffering  great  pain  and  paying  out  $100  for  medical 
services,  does  not  indicate  any  unfairness,  prejudice  or  passion 
against  the  town  by  whose  negligence  the  injuries  were  caused, 
p.  100. 

8.  Trial. — Instructions. — Contributory  Negligence. — Burden  of 
Proof. — Evidence. — ^An  instruction  that  contributory  negligence 
is  a  defense  to  be  proved  by  defendant,  but  that  all  of  the  evi- 
doice  should  be  considered  on  such  question,  is  correct,    p.  100. 

From  Clark  Circuit  Court;  Haary  C.  Montgomery, 
Judge. 

Action  by  Margaret  Ford  against  the  Town  of  Sellers- 
burg. From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed, 

M.  Z.  Stannard  and  Lutz  &  Z oilman,  for  appellant 

Oeorge  H.  Voigt,  for  appellee. 
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OoMSTOCK,  P.  J. — Appellee,  plaintiff  below,  recovered 
judgment  against  appellant,  a  municipal  corporation,  for 
$450,  for  injuries  sustained  in  falling  from  a  sidewalk. 
Appellant  relies  for  reversal  upon  the  action  of  the  trial 
court  in  overruling  its  demurrers  for  want  of  facts  to  the 
first  and  second  paragraphs,  respectively,  of  the  complaint, 
and  in  overruling  its  motion  for  a  new  trial. 

The  objection  made  to  said  first  paragraph  is  that  it  con- 
tains no  averment  that  the  injuries  complained  of  were  the 
result  of  the  negligence  alleged.     Said  paragraph 

1.  alleges  that  at  the  time  and  for  many  years  prior 
to  the  time  of  the  grievances  complained  of  there 
was  a  public  street,  open  to  the  public  for  travel,  in  said 
town  called  Albany  street,  and  that  more  than  a  year  be- 
fore plaintiff  received  her  injury  defendant  had  constructed 
near  the  southwest  line  of  said  street  a  granitoid  sidewalk, 
six  feet  in  width,  and  at  an  elevation  of  seven  inches  above 
the  ground,  abutting  on  the  west  line  of  said  street,  at  the 
place  where  plaintiff  received  said  injury ;  that  at  the  place 
where  plaintiff  received  her  said  injury,  and  for  a  distance 
of  thirty-five  feet,  defendant  Jiad,  for  more  than  two  weeks 
before  plaintiff  received  said  injury,  negligently  failed 
and  neglected  to  place  any  guard  or  other  structure 
along  said  sidewalk  for  the  protection  of  pedestrians 
walking  along  the  same,  etc.;  that  there  was,  dur- 
ing all  of  the  time  said  sidewalk  was  without  any 
guard  or  other  structure  to  protect  pedestrians  as  aforesaid, 
no  light  at  the  place  where  plaintiff  received  said  injury, 
and  pedestrians  walking  along  said  sidewalk  at  said  place 
at  night  could  not  see  that  said  sidewalk  was  elevated  above 
the  surface  of  the  ground  as  aforesaid,  and  a  guard  or  other 
structure  along  the  west  line  of  said  sidewalk,  at  the  place 
where  plaintiff  received  said  injury,  was  necessary  to  guard 
pedestrians  walking  along  the  same  at  night  time,  and  pre- 
vent them  from  stepping  and  falling  down  from  the  same 
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to  the  ground  abutting  thereon,  all  of  which  said  defendant 
then  and  there  well  knew,  or  by  the  exercise  of  reasonable 
care  could  have  known;  that  on  the  night  of  September  9, 
as  averred,  plaintiff  was  walking  along  and  on  said  side- 
walk in  a  careful  and  prudent  manner,  and  as  she  reached 
said  place  where  the  same  was  left  unguarded,  as  aforesaid, 
she  stepped  off  and  fell  down  to  the  ground,  and  as  the  re- 
sult of  said  fall  broke  the  bone  of  her  left  thigh  and  re- 
ceived other  injuries ;  that  it  was  dark  at  the  time  plaintiff 
was  walking  along  said  sidewalk,  and  there  was  no 
light  at  the  place  where  she  was  injured,  and  she  could  not 
see  that  said  sidewalk  was  elevated  nor  that  said  line  of 
said  sidewalk  was  unguarded,  and  she  did  not  then  and 
there,  nor  did  she  at  any  time  prior  to  receiving  said  in- 
juries, know  that  said  sidewalk  was  elevated  as  aforesaid,  nor 
did  she  know  that  the  same  was  unguarded ;  "that  if  said 
west  line  of  said  sidewalk  had  been  provided  with  a  guard 
or  other  structure  to  prevent  pedestrians  from  stepping  and 
falling  down  from  said  sidewalk,  said  plaintiff  would  not 
have  stepped  down  and  fallen,  as  aforesaid;  and  said  fall 
and  resulting  injuries  were  caused  solely  by  the  carelessness 
and  negligence  of  said  defendant  in  failing  to  provide  said 
west  line  of  said  sidewalk  with  such  guard  or  -other 
structure  as  aforesaid."  The  averment,  we  think,  is  suflS- 
ciently  direct  to  meet  the  objection. 

As  to  the  second  paragraph,  appellant  states  that  "in 
the  absence  of  an  averment  that  the  sidewalk  was  danger- 
ous, the  second  paragraph  of  complaint  was  insuflS- 

2.  cient,  notwithstanding  the  averments  as  to  omission 
of  barriers  and  railing."  While  there  is  no  direct 
charge  that  the  sidewalk  was  dangerous,  the  facts  averred 
show  that  it  was.  We  find  no  error  in  the  ruling  on  de- 
murrers. 

Appellant's  first  proposition  in  reference  to  the  over- 
ruling of  its  motion  for  a  new  trial  is  that  a  verdict  which 
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rests  on  an  insuflScient  complaint  is  contrary  to  law.  In 
holding  the  complaint  good,  we  have  disposed  of  this 
proposition. 

The  second  objection  is  that  the  evidence  fails  to  show 
that  appellant  was  guilty  of  negligence^  and  shows  affirm- 
atively  that   appellee   was   guilty   of  contributory 

8.  negligence.  The  evidence  shows  that  appellee  was 
injured  while  walking  on  one  of  the  principal 
streets  of  the  town,  traveled  frequently  in  the  night-time  as 
well  as  by  day.  The  town  had  constructed  a  sidewalk  about 
six  feet  in  width.  At  the  place  where  the  injury  occurred 
it  was  seven  to  nine  inches  above  the  ground.  The  fences 
along  the  line  had  been  readjusted  so  as  to  form  a  barrier 
along  the  west  line  of  the  sidewalk.  This  had  not  been 
done  in  front  of  the  place  where  appellee  was  injured.  As 
an  additional  element  of  danger,  the  evidence  shows  there 
was  a  maple  tree  in  the  east  side  of  the  sidewalk  at  the 
place  where  appellant  fell,  leaving  the  pavement  but  a  little 
over  four  feet  wide.  The  shadows  of  trees  darkened  the 
pavement,  and  there  was  a  total  absence  of  light  of  any 
kind.  This  condition  existed  for  some  months  before  ap- 
pellee was  injured.  The  town  marshal  and  three  trustees 
lived  in  the  vicinity  and  knew  the  condition  of  the  street. 
The  appellee  had  never  been  in  Sellersburg  before.  She 
had  never  seen  the  sidewalk  where  she  fell.  She  walked 
carefully.  There  was  no  light  of  any  kind.  There  were 
large  trees,  with  leaves,  which  caused  a  shadow  on  the  side- 
walk, and  made  it  darker  than  where  there  were  no  trees. 
The  limbs  of  the  trees,  and  especially  the  one  she  fell  under, 
were  low,  and  this  made  it  especially  dark  there.  Along 
the  side  of  the  tree  the  pavement  was  narrower.  It  was 
built  around  the  tree. 

From    these    facts    the    jury    might    reasonably    find 

negligence   on   the   part  of  the   appellant,   arid   that  the 

appellee    was    not    guilty    of    contributory    negli- 

4.  gence.  City  of  Vincennes  v.  Specs  (1905),  35 
Ind.  App.  389. 
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It  is  claimed  that  instruction  six,  given  at  appellee's 
request,  without  limiting  the  jury  to  the  evidence,  er- 
roneously authorized  the  assessment  of  appellee's 
6.  damages  in  any  amount  they  deemed  proper.  The 
instruction  is  as  follows:  "If  you  find  for  the 
plaintiff,  you  will  assess  her  damages  in  any  amount  you 
deem  proper,  not  exceeding  $5,000 ;  and  in  estimating  such 
damages  you  may  consider  the  physical  and  mental  pain 
she  has  suffered  and  may  continue  to  suffer.  You  may  also 
consider  the  extent  of  plaintiff's  injury,  and  if  you  find 
that  the  use  of  one  of  her  legs  is  impaired,  you  may  also 
consider  the  fact  that  she  is  deprived  of  the  pleasure  and 
satisfaction  in  life  that  only  those  can  enjoy  who  are  pos- 
sessed of  the  free  use  of  all  the  members  of  the  body.  You 
may  further  consider  the  impairment  of  her  ability,  either 
past  or  future,  to  perform  her  household  duties,  and  the 
expense  she  has  incurred  for  physician's  services,  and  allow 
such  damages  as  will  reasonably  and  justly  compensate  the 
plaintiff  for  her  injuries."  Appellant  cites  Chicago,  etc., 
R.  Co.  V.  Thrasher  (1905),  35  Ind.  App.  58.  In  a  subse- 
quent instruction  the  court  said :  "In  arriving  at  a  verdict 
in  this  case,  you  are  to  do  so  on  the  whole  evidence  and 
testimony  in  the  case."  In  the  case  above  referred  to,  the 
court  held  the  instruction  erroneous  because  there  was 
nowhere  in  the  instruction  any  express  reference  to  what 
the  jury  might  find  from  the  evidence.  The  court  said: 
"There  was  no  other  instruction  relating  to  the  assessment 
of  damages,"  so  that,  standing  alone,  it  was  erroneous.  So 
too,  in  this  case,  the  instruction  alone  would  be  erroneous, 
but  all  the  instructions  must  be  considered. 

The  further  objection  is  made  that  the  instruction  as- 
sumes the  existence  of  certain  disputed  facts ;  that  appellee 
had  suffered  physical  and  mental  pain;  that  there 
6.     was  an  impairment  of  her  ability,  past  and  future, 
to  perform  her  household  duties.     There  was  no 
conflict  in  the  evidence  as  to  appellee's  injury,  her  physicnl 
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or  mental  pain,  or  the  impairment  of  her  ability,  either 
past  or  future,  to  perform  her  household  duties.  It  was, 
therefore,  not  error  to  assume  their  existence.  Terre 
Haute  Electric  Co.  v.  Kiely  (1905),  35  Ind.  App.  180; 
Hunt  V.  Connor  (1901),  26  Ind.  App.  41. 

Was   the   appellant  injured  by  the  instruction?    Cer- 
tainly not,  unless  the  jury  was  influenced  thereby  to  render 
a  larger  verdict  than  it  would  have  rendered  under 

7.  a  proper  instruction.     The  evidence  shows  that  ap- 
pellee was  fifty  years  old,  crippled  permanently, 

with  a  limb  one  and  one-half  inches  shorter  than  it  was 
before  the  injury;  that  she  was  confined  to  her  bed  eight 
months ;  that  she  endured  much  pain ;  that  she  is  still  suf- 
fering and  requires  medical  attention ;  that  she  is  unable  to 
perform  her  household  duties,  being  able  to  go  about  with 
difficulty,  and  has  been  required  to  pay  a  physician's  bill 
of  $100,  and  other  expenses  made  necessary  by  her  condi- 
tion. We  do  not  find  the  amount  of  damages  assessed 
indicative  of  unfairness,  prejudice,  or  passion.  The  ques- 
tion must  be  answered  in  the  negative. 

Instruction  ten,  given  by  the  court  of  its  own  motion,  is 

objected  to.     It  reads:     "By  contributory  negligence  is 

meant  negligence  of  the  plaintiff  contributing  to  the 

8.  injury  complained  of.     Contributory  negligence  is 
a  defense,  and  if  it  is  shown  by  the  evidence  to  exist, 

the  plaintiff  cannot  recover.  The  burden  of  proving  con- 
tributory negligence  is  on  the  defendant,  but  it  may  arise 
in  the  whole  evidence.^'  The  instruction  is  correct  The 
act  of  1899  (Acts  1899,  p.  58,  §359a  Bums  1901)  puts  the 
burden  of  proving  contributory  negligence  on  the  defendant 
Southern  Ind.  B.  Co.  v.  Peyton  (1902),  157  Ind.  690. 
However,  the  record  fails  to  disclose  that  appellee  was 
guilty  of  contributory  negligence. 
Judgment  affirmed. 
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Shotts  v.  McKinnet. 

[No.  5,886.    Filed  November  22,  1906.] 

L  Appeal. — Instructions. — Haw  Made  Part  of  the  Record. — In 
order  to  make  instructions  a  part  of  the  record  on  appeal  it 
mnst  affirmatively  appear  that  such  instructions  were  filed 
with  the  clerk,    p.  102. 

2.  Same.  —  Instructions.  —  Refusal  to  Give.  —  Presumptions. — 
Where  the  record  fails  to  show  affirmatively  that  the  instruc- 
tions set  out  were  all  that  were  given,  the  presumption  is  that 
a  refused  correct  instruction  was  covered  by  one  given,    p.  102. 

3.  Evidence. — Cross-Examination. — Credibility  of  Witnesses. — 
Questions  Affecting. — Discretion  of  Court. — It  is  within  the 
sound  discretion  of  the  trial  court,  to  be  exercised  with  caution, 
to  permit  a  party  on  cross-examination  to  be  asked,  as  a  pre- 
liminary question  affecting  his  credibility,  whether  he  was  the 
same  party  who,  in  a  former  suit  in  court,  swore  that  he  did 
not  execute  the  note  involved  in  such  case.    p.  103. 

4.  Same. — Credibility  of  Witnesses. — Facts  Tending  to  Disgrace. 
— Discretion  of  Court. — ^It  is  within  the  sound  discretion  of  the 
trial  court  whether  a  witness,  upon  cross-examination  upon  a 
collateral  matter,  may  be  compelled,  over  his  claim  of  privilege, 
to  answer  a  question  tending  to  his  disgrace,  as  affecting  his 
credibility,    p.  104. 

From  Superior  Court  of  Tippecanoe  County ;  Henry  H. 
Vinton,  Judge. 

Action  by  Ira  A.  Shotts  against  Joseph  A.  IMcKinney. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Charles  E.  Thompson  and  Harry  M.  Snidemcua,  for  ap- 
pellant 

Stuart,  Hammond  &  Simms,  for  appellee. 

Robinson,  C,  J. — ^Appellant  sued  to  recover  damages 
for  an  injury  resulting  from  alleged  negligence  of  appellee. 
The  jury  returned  a  verdict  for  appellee,  upon  which  judg- 
ment was  rendered.  Overruling  appellant's  motion  for  a 
new  trial  is  assigned  as  error.     The  only  questions  argued 
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by  appellant's  counsel  are,  the  court's  refusal  to  give  in- 
structions two  and  three,  requested  by  appellant,  and  re- 
quiring appellant,  over  objection,  to  answer  a  certain  ques- 
tion while  testifying  as  a  witness. 

Appellee's  counsel  argue  that  no  question  is  presented  by 

the  refusal  of  the  court  to  give  these  instructions,  for  the 

reason  that  no  proper  exception  was  taken  to  such 

1.  refusal;  that  the  instructions  do  not  appear  to  have 
been  filed  with  the  clerk ;  and  that  the  record  does 

not  disclose  that  the  instructions  set  out  in  the  record  were 
all  the  instructions  given.  No  attempt  has  been  made  to 
bring  the  instructions  into  the  record  by  a  bill  of  excep- 
tions. An  entry  recites:  "And  the  court  now  places  on 
file  its  instructions  given  to  the  jury  in  this  cause,  said  in- 
structions reading  as  follows."  This  is  followed  by  the 
instructions  given  by  the  court.  At  the  close  are  exceptions 
to  the  giving  of  certain  of  these  instructions.  Immediately 
following  is  a  copy  of  three  instructions  requested  by  appel- 
lant, but  with  nothing  to  show  that  they  were  ever  filed  with 
the  clerk.  Riley  y,  Allen  (1900),  154  Ind.  176.  Immediately 
following  this,  with  the  words  "Filed  January  9,  1905, 
Quincy  A.  Earl,  clerk"  at  the  top  of  the  page,  is  a  copy  of 
the  instructions  requested  by  appellee,  with  nothing  to 
indicate  whether  any  or  all  of  them  were  given.  There  is 
no  showing  that  certain  instructions  were  given  to  the  jury, 
and  that  such  instructions  were  all  the  instructions  given. 
The  instructions  requested  by  appellant  were  not  prop- 
erly a  part  of  the  record.  They  have  not  been  brought  into 
the  record  by  any  of  the  methods  required  by  statute. 
Moreover,  the  rule  is  well  settled  that  where  the  record 
fails  to  disclose  that  the  instructions  set  out  were 

2.  all  the  instructions  given,  no  error  can  be  predi- 
cated upon  the  court's  refusal  to  give  a  requested 

instruction,  for  the  reason  that,  although  the  requested 
instruction  may  have  been  a  proper  one,  it  may  have  been 
covered  by  other  instructions  that  were  given.    New  York, 
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etc.,  R.  Co.  V.  Hamlet  Hay  Co.  (1898),  149  Ind.  344; 
Baltimore,  etc.,  R.  Co.  v.  Conoyer  (1898),  149  Ind.  524; 
Wilson  Y.  Johnson,  145  Ind.  40. 

While  testifying  as  a  witness,  appellant  was  asked,  on 
cross-examination:  "Are  you  the  Ira  Shotts  that  had  a 
lawsuit  in  this  court  some  time  since,  where  you 
3.  swore  you  did  not  execute  a  note  to  Zack  Ma- 
homey?"  An  objection,  on  the  ground  that 
it  was  not  cross-examination,  was  not  an  impeaching 
question,  and  was  an  attempt  to  cast  a  reflection 
upon  the  witness,  and  was  not  asked  for  the  purpose 
of  establishing  any  question  touching  the  merits  of  the 
case,  was  overruled.  When  the  objection  was  overruled  the 
witness  answered:  "Well,  the  question  is  immaterial,  hon- 
orable court.  In  the  first  place,  I  did  not  execute  the  note, 
and  in  the  second  place,  Zack  Mahorney — [by  counsel]  You 
may  answer  the  question.  A.  I  am  the  same  fellow  Zack 
Mahorney  sued."  Questions  like  the  above  should  not,  as 
a  rule,  be  permitted  by  the  trial  court,  unless  it  be  shown 
or  is  manifest  that  the  question  is  asked  for  some  proper 
purpose.  The  question  asked  would  not  necessarily  tend 
to  disgrace  the  witness,  and  it  is  clear  that  the  question  is 
only  preliminary.  Even  when  the  witness  had  answered 
the  question  nothing  had  been  said  that  necessarily  dis- 
credited him.  The  fact  inquired  about  was  collateral  and 
wholly  irrelevant  to  any  issue  before  the  court,  and  had  it 
necessarily  tended  to  disgrace  the  witness  he  could  have 
claimed  his  privilege,  but  even  then  it  seems  it  would  have 
been  within  the  discretion  of.  the  court  to  permit  the  ques- 
tion if  the  examination  would  materially  assist  the  jury  in 
forming  an  opinion  as  to  the  credibility  of  the  witness. 
City  of  South  Bend  v.  Hardy  (1884),  98  Ind.  577,  49  Am. 
Rep.  792.  It  was  proper  in  the  cross-examination  to  show 
such  facts  as  would  affect  the  credibility  of  the  witness. 
The  question  asked  the  witness  was  not  necessarily  an  im- 
proper question  preliminary  to  going  into  that  matter.    We 
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think  it  was  within  the  sound  discretion  of  the  court 
to  permit  the  question  as  a  preliminary  one.  See 
Barnett  v.  Feary  (1886),  101  Ind.  95;  Spencer  v.  Roh- 
bins  (1886),  106  Ind.  580;  Houk  v.  Branson  (1897),  17 
Ind.  App.  119. 

"If  the  cross-examination,'^  said  the  court  in  City  of 

South  Bend  v.  Hardy,  supra,  "tends  merely  to  disgrace  the 

witness,  but  relates  to  a  collateral  and  independent 

4.  fact,  and  goes  clearly  to  the  credit  of  the  witness, 
whether  in  such  case  he  has  the  privilege  to  decline 
or  not,  the  matter  so  far  rests  in  the  discretion  of  the  trial 
court  that  in  the  absence  of  a  claim  of  privilege,  if  the 
question  relates  to  a  matter  of  recent  date  and  would  ma- 
terially assist  the  jury  or  the  court  in  forming  an  opinion 
as  to  his  credibility,  the  court  will  usually  require  an 
answer,  over  the  objection  of  counsel,  but  may  sustain  an 
objection." 

Judgment  affirmed.  . 


The  State  v.  Stoner  et  al. 

[No.  6,312.    Piled  November  27,  1906.] 

1.  Municipal  Corporations.— ^ftrccte.—^AtteAonty  Over, — Street 
Fairs. — Licensing  of. — ^Towns  have  the  right  under  §4357  Boms 
1901,  §3333  R.  S.  1881,  to  license  the  own^s  of  a  street  fair 
to  use  the  streets,  subject  to  the  rights  of  the  public  and  tiie 
abutting  property  owners,    p.  106. 

2.  Same.  —  Streets.  —  Control.  —  Nuisances.  —  Towns  cannot 
license  a  permanent  obstruction  of  a  street  for  private  pur- 
poses, which  is  a  nuisance,  nor  authorize  a  temporary  or  par- 
tial obstruction  for  private  purposes,  which  may  amount  to  a 
nuisance,     p.  106. 

8.  Same. — Streets. — Control. — The  trustees  of  towns  have  the 
exclusive  control  over  their  streets,  but  they  can  exercise  such 
control  only  for  the  public  benefit,    p.  107. 

4.  Same. — Streets, — Temporary  ObstrtLcUons  for  Building  Pur- 
poses.— The  trustees  of  a  town  may  grant  an  abutting  owner, 
desiring  to  erect  a  building,  the  temporary  right  to  occupy  a 
portion  of  the  street,    p.  107. 
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5.  Municipal  Corporations.  —  Street  Fairs.  —  The  trustees 
of  a  town  may,  nnder  14357  Burns  1901,  13333  R.  S.  1881, 
license  the  public  exhibition  of  a  street  fair  where  such  exhibi- 
tion does  not  unreasonably  interfere  with  the  use  of  the  streets 

.  and  is  not  immoral  or  disorderly,    p.  107. 

6.  Appeal. — Weighing  Evidence. — ^The  Appellate  Court  will  not 
weigh  conflicting  evidence,    p.  107. 

From  Fulton  Circuit  Court;  Harry  Bemetha,  Judge. 

Suit  by  the  State  of  Indiana  against  Xorman  R.  Stoner 
and  others.  From  a  decree  for  defendants,  plaintiff  ap- 
I)eals.    Affirmed. 

Samuel  J.  Hayes,  Prosecuting  Attorney,  and  Isaa^^  Con- 
ner, for  appellant. 

M.  A.  Baker,  J.  H.  Bibler  and  Enoch  Myers,  for  ap- 
peUees. 

Robinson,  J. — Transferred  from  Supreme  Court  under 
the  act  of  March  12,  1901.  Suit  to  enjoin  the  conducting 
of  a  street  fair  and  carnival  in  the  town  of  Rochester. 

The  statute  authorizes  the  board  of  town  trustees  "to 
license,  regulate  or  restrain  auction  establishments,  street 
auctions,  and  all  tables,  alleys,  machines,  devices,  and  places 
for  sports  or  games,  kept  for  hire  or  pay,  traveling  peddlers, 
public  exhibitions,"  etc.  §4357  Bums  1901,  §3333  R.  S. 
1881.  The  board  of  trustees  made  an  order  granting  the 
privilege  of  the  streets  of  Rochester,  Indiana,  to  the  Fra- 
ternal Order  of  Eagles,  from  September  12  to  17  inclusive, 
for  the  purpose  of  holding  a  carnival  and  fall  festival.  The 
verified  complaint  begins:  "The  State  of  Indiana,  by 
Arthur  Metzler,  prosecuting  attorney,  within  and  for  the 
forty-first  judicial  circuit  of  the  State  of  Indiana,  gives  the 
court  to  understand  and  be  informed  of  all  and  singular  the 
facts  hereinafter  stated,  and  for  cause  of  action  says,'' 
etc;  The  pleading  avers  the  making  of  the  order  by  the 
board  and  the  making  of  a  contract,  by  those  to  whom  the 
privilege  was  granted,  with  an  amusement  company,  and 
avers  at  length  facts,  the  effect  of  which  is  to  show  that  the 
public  streets  of  the  town  will  be  obstructed  by  the  exhibi- 
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tions  to  be  given,  that  immoral  and  vicious  shows  are  to  be 
given,  that  such  use  of  the  streets  and  the  conduct  b?  such 
carnival  and  festival  would  be  unlawful,  and  that  by  reason 
of  the  facts  averred  such  fair  and  carnival  would  be  a  public 
nuisance,  and  that  because  of  the  many  persons  who  would 
participate  in  maintaining  such  nuisance,  and  the  character 
of  the  same,  and  the  attitude  of  the  town  officials  toward  the 
same,  it  would  be  impossible  to  prevent  such  nuisance  by 
criminal  proceedings,  or  by  ordinary  legal  processes.  A 
temporary  injunction  is  asked,  and  upon  final  hearing  a 
perpetual  injunction  enjoining  appellee  from  doing  the  acts 
of  which  complaint  is  made.  As  to  the  nonresident  de- 
fendants, a  temporary  restraining  order  was  issued,  and 
notice  was  ordered  issued  for  the  resident  defendants  re- 
turnable the  following  day.  Upon  the  final  hearing  the 
court  made  a  special  finding  of  facts,  with  conclusions  of 
law  "that  plaintiff  take  nothing  by  the  complaint  herein, 
and  that  plaintiff's  petition  for  a  permanent  injunction  be 
denied.'^  The  only  error  assigned,  which  is  argued,  is  over- 
ruling appellant's  motion  for  a  new  trial.  And  the  only 
question  presented  under  the  motion  is  that  the  finding  is 
not  supported  by  sufiicient  evidence  and  is  contrary  to  the 
evidence. 

The  above  statute  authorizes  boards  of  town  trustees  to 

license  and  regulate  the  things  therein  enumerated,  and, 

having  control  of  the  public  streets,  the  board  may 

1.  authorize  the  use  of  the  streets  for  such  purposes, 
subject  always  to  the  rights  of  the  public  and  of 

abutting  property  owners  in  the  street.    By  virtue  of  a 

town's  exclusive  power  over  its  streets  it  could  not  authorize 

a   permanent   obstruction   of   a    street    for   merely 

2.  private  purposes,  nor  could   it  authorize  for  such 
purposes  the  obstruction  of  a  street  so  extensive  or 

so  long  continued  as  to  be  unreasonable  and  thus  amount  to 
a  nuisance.  A  permanent  obstruction  in  a  street  is  a 
nuisance,  and  an  obstruction  may  be  a  nuisance,  though  not 
of  a  permanent  character. 
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The  exclusive  power  over  the  streets  given  to  the  board 

of  trustees  can  be  exercised  only  for  the  benefit  of  the  public. 

It  is  a  duty  imposed  upon  towns  and  cities  to  keep 

3.  streets  open  and  unobstructed  for  travel.    It  is  true 
a  town  might  authorize  an  abutting  lot  owner,  de- 
siring to  erect  a  building,  to  deposit  material  on  the  street 

while  the  building  was  being  erected,  as  that  would 

4.  be  putting  the  street  to  one  of  the  uses  it  was  made 
for.  Such  would  be  a  necessary,  temporary  obstruc- 
tion. But  a  town  would  have  no  authority  to  obstruct  a 
street  so  as  materially  to  interfere  with  its  free  use 
by  the  public,  nor  could  it  authorize  another  to  do  so, 
unless  it  could  be  shown  that  some  necessity  existed  for  such 
action.     The  authority  to  license  a  public  exhibition  does 

not  necessarily  carry  with  it  the  authority  to  give 
6.     over  gratuitously  to  such  exhibition  the  exclusive 

use  of  the  public  streets.  Nor  does  such  authority 
to  license  empower  the  town  to  authorize  the  giving  of 
immoral  or  disorderly  exhibitions.  See  Pettis  v.  Johnson 
(1877),  56  Ind.  139 ;  Adams  v,  Ohio  Falls  Car  Co.  (1892), 
131  Ind.  375 ;  Wood  v.  Mears  (1859),  12  Ind.  516,  74  Am. 
Dec.  222;  City  of  Indianapolis  v.  Miller  (1866),  27  Ind. 
394 ;  City  of  Tell  City  v.  Bielefeld  (1898),  20  Ind.  App.  1 ; 
Elliott,  Roads  and  Sts.  (2d  ed.),  §§645,  648,  651,  653. 

Conceding,  without  deciding,  that  the  State  may  bring 
an  action  such  as  this,  the  judgment  must  be  affirmed.  The 
special  findings  show  that  while  certain  streets  were  par- 
tially occupied  by  the  exhibitions  given,  such  occupancy 
was  temporary,  and  the  ordinary  use  of  the  streets  for 

travel  was  not  materially  interfered  with ;  and  it  is 
6.     also  found  that  the  exhibitions  were  not  immoral. 

There  is  evidence  to  support  these  findings,  and  we 
cannot  disturb  them  vnthout  weighing  the  evidence,  which 
we  cannot  do. 

Judgment  affirmed. 
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RoNET,  Administrator,  v.  Dunleary. 

[No.  5,888.  Piled  November  27,  1906.] 
Banks  and  Banking. — Checks, — Gifts  of. — Collection. — Consid- 
eration.— Decedents*  Estates. — A  bank  check  given,  without 
consideration,  as  a  present  to  a  servant,  is  not  enforceable 
either  against  the  bank  on  which  drawn  or  against  the  drawer 
or  his  estate,  such  check  being  insufficient  to  constitute  a  gift 
of  a  fund  inter  wvos  or  catisa  mortis. 

From  Hamilton  Circuit  Court ;  Ira  W.  Christian,  Judge. 

Claim  by  Mary  Dunleary  against  William  H.  Roney,  as 
administrator  of  the  estate  of  Patrick  Mehan,  deceased. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

Shirts  &  Fertig,  R.  P.  Neal  and  M.  T.  Shiel,  for  appel- 
lant 

Roberts  &  Vestal,  for  appellee. 

Black,  J. — The  claim  of  the  appellee  against  the  ap- 
pellant as  administrator  of  the  estate  of  Patrick  Mehan, 
deceased,  contained  two  paragraphs,  the  first  of  which  was 
based  upon  a  written  promise  to  pay  the  appellee  $2.50 
each  week,  from  a  date  stated,  as  long  as  she  remained  in 
his  service;  and  in  the  second  paragraph  the  claimant 
sought  to  recover  upon  a  check  given  by  the  decedent  upon 
a  certain  bank,  which,  upon  presentation,  the  bank  refused 
to  pay,  the  check  being  as  follows: 

"Cicero,  Indiana,  April  9,  1904. 
The  Cicero  Bank. 

Pay  to  the  order  of  Mary  Dunleary  $1,000. 

Pat  Mehan." 

Without  the  filing  of  an  answer  the  cause  was  tried  by 
jury,  and  a  general  verdict  in  favor  of  the  appellee  for 
$1,271.75  was  returned,  with  special  findings  in  answer  to 
interrogatories.  The  appellant  moved  that  the  court  give 
judgment  in  favor  of  the  claimant  for  the  sum  of  $198.75 
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and  costs,  with  interest  thereon  from  the  date  of  the  r^urn 
of  the  verdict,  upon  the  special  finding  of  facts  returned 
by  the  jury  in  answer  to  interrogatories  and  notwithstand- 
ing the  general  verdict,  and  because  said  special  findings 
were  inconsistent  with  the  general  verdict,  and  according 
to  said  special  findings  the  claimant  was  entitled  to  judg- 
ment for  that  sum  and  no  more.  The  court  overruled  this 
motion,  and  rendered  judgment  in  favor  of  the  appellee 
for  the  full  amount  of  the  general  verdict. 

By  the  answers  to  interrogatories  the  jury  specially 
found,  in  substance:  That  the  appellee  accepted  employ- 
ment by  the  decedent  May  4,  1902,  to  work  for  him  at  his 
home  in  Hamilton  county,  and  the  decedent  executed  the 
written  agreement  mentioned  in  the  first  paragraph  of 
claim,  by  the  terms  of  which  he  agreed  to  pay  her  $2.50 
per  week  as  long  as  she'  remained  in  his  service,  the  agree- 
ment not  specifying  any  particular  kind  of  service.  She 
continued  to  work  for  him  under  the  terms  of  that  agree- 
ment from  that  date  until  his  death.  The  decedent  made 
partial  payments  to  her  for  her  services  under  this  agree- 
ment, and  the  jury  specially  found  that  there  was 
due  the  claimant  from  the  decedent  at  the  time 
of  his  death,  for  services  rendered  under  this  agree- 
ment, the  sum  of  $198.75,  and  that  on  April  9,  1904,  he 
was  indebted  to  her  in  the  sum  of  $1,187.50,  in  considera- 
tion of  labor,  love,  and  affection.  April  9,  1904,  the  de- 
cedent signed  a  check  payable  to  the  claimant  and  dra^vn 
on  the  Cicero  bank  for  $1,000,  which  check  was  then  de- 
livered to  the  claimant.  He  at  that  time  intended  that  she 
should  collect'  this  check  and  receive  said  sum  of  $1,000. 
He  had  sufficient  mental  capacity  to  transact  business.  E. 
G.  Dunn  afterward,  and  before  the  death  of  the  decedent, 
cashed  this  check  at  a  bank  at  Elwood.  The  check  was  pre- 
sented for  payment  to  the  Cicero  bank  during  the  lifetime 
of  the  decedent,  by  a  correspondent  bank  at  Indianapolis. 
When  it  was  so  presented  to  the  Cicero  bank,  payment 
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thereof  was  refused.  The  decedent  at  all  times  had  suffi- 
cient funds  in  the  Cicero  bank  to  pay  the  check  ''What 
money  or  thing  of  value  did  the  decedent  receive  from  said 
Mary  Dunleary,  or  from  any  other  person  on  her  account, 
as  a  consideration  for  the  execution  of  said  check? 
A.  Faithful  service."  It  was  found  that  the  decedent  did 
not  intend  by  means  of  this  check  to  pay  the  claimant  for 
any  balance  due  her  for  services  rendered  under  said 
written  agreement ;  that  he  did  intend  by  the  check  to  make 
a  gift  or  advancement  to  her  out  of  his  estate,  in  considera- 
tion of  love  and  affection  for  her.  "Was  said  check  given 
in  part  as  a  gift  or  advancement  to  said  Mary  Dunleary  by 
said  Patrick  Mehan  ?  A.  All  as  a  gift  If  you  find  that 
said  check  was  given  in  part  as  a  gift  or  advancement,  and 
in  part  for  a  legal  and  valuable  consideration,  state  what 
part  or  portion  was  a  gift  or  advancement.  A.  All  as  a 
gift.  If  you  find  that  said  check  was  given  in  part  for  any 
debt  due  or  owing  from  said  decedent  to  said  Mary  Dun- 
leary, state  the  amount  of  such  indebtedness.  A.  Not 
given  for  indebtedness.  If  you  find  that  said  check  was 
given  in  part  for  any  other  valuable  consideration,  state  what 
consideration,  and  the  amount  thereof.  A.  Simply  a  gift. 
If  you  find  for  the  claimant,  state  what  amount  you  find 
or  assess  as  due  her  under  said  written  agreement  for 
services  at  $2.50  per  week.  A.  $198.75.  If  you  find  for 
the  claimant,  state  what  amount,  if  any,  you  find  and  assess 
as  due  her  upon  said  check  of  $1,000.    A.    $1,073." 

It  is  manifest  that  in  the  amount  of  the  general  verdict 
— $1,271.75 — ^was  included  the  sum  of  $198.75,  which  the 
jury  assessed  as  being  the  amount  due  the  claimant  at  the 
date  of  the  verdict  upon  the  written  contract  declared  upon 
in  the  first  paragraph  of  claim,  and  the  sum  of  $1,073, 
which  the  jury  assessed  as  then  due  upon  the  check,  on 
which  the  second  paragraph  of  claim  was  based.  If,  there- 
fore, the  claimant  was  not  entitled  under  the  special  find- 
ings of  the  jury  to  judgment  for  any  amount  under  her 
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second  paragraph  of  claim,  she,  content  with  the  action  of 
the  jury,  would  be  entitled  to  judgment  for  no  more  than 
was  indicated  in  the  appellant's  motion.  It  is  manifest 
that  the  jury  specially  found,  without  any  substantial  con- 
tradiction, that  the  check  in  suit  was  given  by  the  intestate 
without  any  valuable  consideration,  and  simply  as  a  gift 
The  check  was  presented  for  payment  to  the  bank  on  which 
it  was  drawn,  and  payment  was  refused  by  the  bank  during 
the  lifetime  of  the  intestate.  The  writing  so  delivered  to 
the  claimant  by  the  intestate  was  a  bank  check,  properly  so 
called,  and  contained  nothing  that  could  be  construed  as  an 
assignment  of  a  fund  or  of  any  part  of  a  fund,  or  of  any 
chose  in  action.  Its  execution  was  not  sufficient  to  consti- 
tute a  gift  inter  vivos,  or  causa  mortis,  and  its  presentation 
for  payment  in  the  lifetime  of  the  drawer,  with  the  bank's 
refusal  of  payment,  did  not  change  its  character  in  this 
regard.  No  right  of  action  under  it  on  behalf  of  the  payee 
or  holder  could  be  maintained  against  the  bank ;  and,  being 
without  a  valuable  consideration,  it  could  not  constitute  the 
foundation  of  an  action  against  the  drawer  in  his  lifetime 
or  of  a  claim  against  his  estate.  The  questions  here  in- 
volved were  so  fully  considered  and  discussed  in  Harrison 
V.  Wright  (1885),  100  Ind.  515,  60  Am.  Rep.  805,  and 
Jacobs  V.  Jolley  (1902),  29  Ind.  App.  25,  that  it  will 
suffice  to  refer  to  those  cases  in  support  of  our  conclusion. 
See,  also,  Burrows  v.  State  (1894),  137  Ind.  474,  477,  45 
Am.  St  210;  Meridian  Nat.  Bank  v.  Hauser  (1896),  145 
Ind.  496,  605;  Sutton  v.  Baldwin  (1896),  146  Ind.  361; 
Union  Nat.  Bank  v.  Citizens  Bank  (1899),  153  Ind.  44; 
Union,  etc..  Trust  Co.  v.  Indianapolis  Lounge  Co.  (1898), 
20  Ind.  App.  326. 

Judgment  reversed,  and  cause  remanded,  with  instruc- 
tion to  sustain  the  appellant's  motion  for  judgment 
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Lake  Shore  &  Michigan  Southern  IUilwat 
Company  v.  Anderson  et  al. 

[No.  6,839.    FUed  November  27,  1906.] 

1.  Pi£ADiNG. — Complaint — Contracts, — Carriers. — Railroads. — A 
complaint  showing  that  shippers  ''informed"  the  railroad  agent 
that  they  would  want  certain  cars  in  which  to  ship  stock,  and 
such  agent  ''notified"  them  that  he  "would  endeavor"  to  secure 
them,  does  not  show  a  contractual  relation  between  such  ship- 
pers and  such  company,    p.  119. 

2.  Same. — Complaint. — Contracts. — Usage. — Railroads. — A  com- 
plaint counting  on  the  breach  of  a  custom  to  deliver  cars  at 
station  P  when  they  are  under  contract  for  delivery  at  A,  must, 
to  be  sufficient,  allege  a  contract  for  delivery  at  A.    p.  120. 

3.  Raiukoads.  —  Furnishing  Cars.  —  Custom. — Liability. — ^Where 
plaintiffs  ordered  two  double-decked  stock-cars  for  shipment  of 
stock  from  A,  expecting,  by  virtue  of  an  alleged  custom,  to  send 
such  cars  to  P  to  be  loaded  with  stock  there,  and  the  railroad 
company  furnished  two  single-decked  cars,  which  were  suffi- 
cient to  hold  their  stock  at  A  but  not  also  the  stock  at 
P,  the  company  is  not  liable  for  its  failure  to  transport  the 
stock  at  P,  there  being  no  custom  of  the  company  that  cara 
ordered  at  A  could  be  used  at  P  and  the  company  furnishing 
the  cars  at  P  as  soon  as  possible  after  being  apprised  of  the 
need  of  cars  there,    p.  120. 

From  Dekalb  Circuit  Court;  Emmeit  A.  Bratton,  Judge. 

Action  by  John  Anderson  and  another  against  the  Lake 
Shore  &  Michigan  Southern  Railway  Company.  From  a 
judgment  for  plaintiffs,  defendant  appeals.     Reversed. 

Walter  Olds,  Charles  M.  Niezer,  Oeorge  C.  Greene,  F. 
J.  Jerome  and  N.  D.  Doughman,  for  appellant. 

William  M.  Brovm,  C.  C.  Carlin  and  Cyrus  Cline,  for 
appellees. 

Black,  J. — The  complaint  of  the  appellees,  suing  as 
partners,  against  the  appellant  contained  two  paragraphs. 
In  the  first  it  was  alleged,  in  substance,  that  the  appellant 
owns  and  operates  a  line  of  railroad  from  the  towns  of 
Angola    and    Pleasant   Lake   to   Waterloo,    Indiana,    and 
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thence  eastward  to  East  Buffalo,  New  York;  that  at  all 
times  hereinafter  mentioned  it  was  engaged  as  a  common 
carrier  in  the  transportation  of  property,  including  live 
stock,  hogs,  sheep,  and  cattle,  from  Angola,  Pleasant  Lake, 
and  other  towns  along  the  line  of  the  railroad  to  East  Buf- 
falo ;  that  the  appellees  at  the  times  herein  mentioned  were 
extensively  engaged  in  buying  and  shipping  live  stock,  in- 
cluding hogs,  sheep,  and  cattle,  for  the  East  Buffalo 
market,  and  had  been  so  engaged  for  many  years,  making 
regular  shipments  to  that  market  over  the  appellant's  line 
of  railway;  that  the  towns  of  Angola  and  Pleasant  Lake 
are  only  four  or  five  miles  distant  from  each  other;  that 
January  2,  1904,  the  appellees  "informed  the  agent  of  the 
defendant  at  Angola,  Indiana,  that  they  would  want  two 
double-decked  stock-cars,  in  which  to  transport  live  stock 
from  Angola  and  Pleasant  Lake  over  said  defendant's  line 
of  railway  to  East  Buffalo,  New  York,  on  January  6, 
1904;  that  thereupon  the  agent  of  the  defendant  at  said 
town  of  Angola  notified  said  plaintiffs  that  he  would  en- 
deavor to  secure  said  cars  for  said  plaintiffs  at  that  time ;" 
that  for  years  prior  to  "the  making  of  said  order"  by  the 
appellees  it  had  been  the  usage  and  practice  of  the  appel- 
lant to  send  cars  which  had  been  ordered  for  Angola  to 
Pleasant  Lake  to  be  loaded,  when  required  so  to  do  by 
shippers ;  that  the  appellees,  at  the  time  they  ordered  said 
cars,  well  knew  of  said  usage  of  the  appellant,  and  believed 
and  supposed  that  said  cars,  or  so  many  of  them  as  plain- 
tiffs might  desire,  would  be  forwarded  to  Pleasant  Lake 
to  be  loaded,  if  they  so  requested ;  that,  relying  upon  "said 
order  so  made"  to  appellant's  agent  at  Angola,  and  upon 
the  custom  and  usage  of  appellant  to  forward  cars  to  Pleas- 
ant Lake  when  desired  so  to  do,  as  aforesaid,  the  appellees 
caused  to  be  delivered  at  Angola  and  Pleasant  Lake  a  large 
amount  of  live  stock,  to  be  shipped  over  appellant's  rail- 
way; that  there  were  so  delivered  to  Pleasant  Lake  for 
shipment  on  said  cars,  "so  ordered  as  aforesaid,"  125  head' 
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of  hogs,  40  sheep,  and  1  calf,  on  January  6,  1904 ;  that  the 
appellant  furnished  for  the  appellees  four  single-decked 
stock-cars,  instead  of  two  double-decked  as  ordered;  that 
said  cars  were  so  furnished  in  discharge  and  pursuance  of 
the  order  of  the  appellees  made  as  aforesaid;  that  on 
January  6,  1904,  appellees  requested  the  appellant, 
through  its  agent  at  Angola,  to  forward  the  cars  which  had 
been  ordered  by  appellees  for  the  transportation  of  said 
stock,  and  which  remained  empty  after  loading  the  stock  at 
Angola,  to  Pleasant  Lake,  in  order  that  the  stock  collected 
at  that  place  might  be  loaded  on  said  cars  at  that  place; 
that  said  cars  were  brought  to  Angola  in  a  freight-train 
going  south,  which  passed  through  Angola  on  the  night  of 
January  6,  1904 ;  that  the  train  remained  in  Angola  while 
the  stock  collected  in  that  place  by  the  appellees  was  being 
loaded,  and  then  proceeded  south  to  Pleasant  Lake,  which 
is  the  first  station  south  of  Angola;  that  the  appellant 
failed  and  refused  to  forward  "said  empty  or  partially 
loaded  cars"  to  Pleasant  Lake,  "as  requested,  and  as  de- 
fendant promised  it  would  do  when  said  cars  were  ordered, 
and  in  violation  of  the  custom  and  usage  of  defendant,  as 
hereinbefore  stated;"  thaj;  appellant  failed  and  refused  to 
furnish  cars  for  the  transportation  of  said  stock  from 
Pleasant  Lake,  until  January  8,  1904;  that  when  the  ap- 
pellant received  the  stock  at  Pleasant  Lake,  on  January  6, 
1904,  and  also  after  the  arrival  and  before  the  departure 
of  the  freight-train  from  Angola  on  the  night  of  that  day, 
the  appellees  demanded  that  the  appellant  forward  the  cars 
ordered  by  the  appellees,  and  which  remained  unloaded,  to 
Pleasant  Lake,  for  the  purpose  of  loading  and  shipping  the 
stock  at  that  place;  that  appellees  were  ready  and  willing: 
to  pay  the  freight  for  the  transportation  of  said  stock,  the 
same  as  though  it  had  been  collected  and  loaded  at  Angola ; 
that  said  stock,  at  the  time  of  making  said  demand,  was  in 
the  stock-yards  of  the  appellant  at  Pleasant  Lake,  ready 
for  shipment;  that  the  appellant  well  knew  at  the  time 
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appellees  ordered  said  ears,  and  also  at  the  time  appellees 
ordered  said  cars  to  be  forwarded  to  Pleasant  Lake,  that 
the  appellees  intended  to  have  said  stock  shipped  for  the 
Friday  market,  January  8,  1904,  in  East  Buffalo;  that 
they  did  intend  to  have  it  shipped  for  the  market  in  East 
Buffalo  on  that  day;  that  if  the  appellant  had  furnished 
the  cars  for  the  transportation  of  said  stock  from  Pleasant 
Lake  on  January  6,  1904,  it  would  have  reached  East  Buf- 
falo in  time  for  that  market ;  that  it  did  not  arrive  in  East 
Buffalo  until  Sunday,  January  10,  1904,  and  was  held 
over  till  the  following  Monday,  there  being  no  market  for 
the  stock  on  Sunday;  that  when  it  was  sold,  January  11, 
1904,  it  was  sold  on  a  declining  market,  etc.  The  com- 
plaint proceeds  with  allegations  showing  loss  through  the 
decline  of  the  market,  the  shrinkage  in  weight  of  the 
stock,  and  the  expense  of  feeding  and  caring  for  the  stock 
during  the  period  of  delay. 

In  the  second  paragraph  of  the  complaint,  after  pre- 
liminary averments  much  like  those  of  the  first  paragraph, 
it  was  alleged  that  as  a  common  carrier  it  was  the  duty  of 
the  appellant  to  furnish  cars  for  the  transportation  of 
cattle,  sheep,  and  hogs  for  hire  from  Angola  and  Pleasant 
Lake  when  requested  so  to  do;  that  the  appellees,  relying 
upon  their  right  to  have  such  cattle,  sheep,  and  hogs .  as 
they  might  wish  transported  over  said  railway  duly  trans- 
ported over  the  same  without  delay,  on  January  6,  1904, 
purchased  and  caused  to  be  delivered  at  Pleasant 
Lake  a  large  quantity  of  live  stock,  etc.,  which  was 
placed  in  the  stock-yards  of  appellant  at  Pleasant  Lake  on 
that  day ;  that  appellees  then  and  there  demanded  of  appel- 
lant, through  its  agent  at  Pleasant  Lake,  the  same  being  a 
regular  station  for  the  receipt  of  both  passengers  and  live 
stock  on  appellant's  line  of  railway,  the  means  of  transpor- 
tation of  said  stock,  and  that  appellant  transport  the  same 
over  its  line  of  road  to  East  Buffalo;  that  appellees  were 
at  the  time  of  said  demand,  and  at  all  times,  ready  and 
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willing  to  pay  appellant  the  usual  and  customary  rates  of 
freight  charges  for  the  transportation  of  said  stock;  that 
appellant,  wholly  disregarding  its  duty  and  obligations, 
failed  and  refused  to  transport  said  stock  or  any  part 
thereof,  although  it  was  able  to  do  so  on  said  day,  had  it  so 
desired';  that,  as  appellant  and  its  agents  well  knew,  said 
stock  was  intended  by  appellees  for  the  Friday  market  at 
East  Buffalo,  January  8,  1904,  and  that  appellees  desired 
transportation  for  it  in  order  that  they  might  be  able  to  sell 
it  at  East  Buffalo  on  the  next  Friday,  January  8,  1904; 
that  if  appellant  had  furnished  the  transportation  as  it 
should  and  might  have  done  the  stock  would  have  reached 
that  place  jn  time  for  that  market  Losses  similar  to  those 
stated  in  the  first  paragraph  were  alleged.  Issue  being 
taken  by  an  answer  in  denial,  the  cause  was  tried  by  jury, 
and  a  general  verdict  in  favor  of  the  appellees  was  re- 
turned with  special  findings  in  answer  to  interrogatories. 
The  motion  of  appellant  for  judgment  on  these  special 
findings  was  overruled. 

The  interrogatories  and  the  answers  thereto  occupy  con- 
siderable space  in  the  record,  and  we  will  not  seek  to  set 
forth  all  the  findings.  Among  other  things,  it  was  found 
that  the  appellee  Anderson  requested  the  appellant  to  fur- 
nish cars  at  the  station  of  Angola  for  his  use  in  loading 
and  shipping  stock  on  January  6,  1904;  that  one  of  the 
appellees  requested  the  ap|)ellant  to  furnish  cars  for  their 
use  in  loading  and  shipping  stock  at  Pleasant  Lake  on 
January  6,  1904;  that  the  request  last  mentioned — ^to  fur- 
nish cars  at  Pleasant  Lake — ^was  made  by  appellee  An- 
derson of  the  Angola  agent,  on  January  6,  1904,  at  4 
o'clock  p.  m.,  or  later ;  that  the  appellees  did  not  make  any 
request  of  the  appellant  for  cars  for  their  use  in  loading 
and  shipping  stock  on  January  6,  1904,  before  9  o'clock 
a.  m.  of  that  day,  except  to  request  the  furnishing  of  cars 
at  Angola ;  that  the  only  request  made  by  appellees  for  cars 
for  their  use  on  January  6,  1904,  for  the  loading  and 
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shipment  of  stock,  was  a  request  made  for  cars  to  be 
furnished  them  at  the  station  of  Angola;  that  the  appel- 
lant furnished  the  appellees  all  the  cars  they  needed  to  load 
and  ship  all  the'  stock  they  had  at  the  station  of  Angola ; 
that  the  appellees  did  not  at  any  time  before  January  6, 
1904,  notify  the  appellant  or  any  of  its  agents  that  they 
desired  cars  for  their  use  at  Pleasant  Lake,  to  load  and 
ship  stock  on  January  6,  1904;  that  the  appellant  under- 
stood from  appellees  in  their  request  for  cars  to  use  on 
January  6,  1904,  in  the  shipping  of  stock,  that  they  wanted 
cars  to  load  and  ship  stock  from  the  station  of  Angola; 
that  Angola  was  a  station  on  the  appellant's  railway  from 
which  stock  and  other  freight  were  shipped;  that  Pleasant 
Lake  was  another  station  on  appellant's  railway,  about  four 
miles  distant  from  Angola,  from  which  stock  and  other 
freight  were  shipped;  that  the  appellant  maintained  at 
both  of  these  stations  depots,  freight-houses  and  stock- 
yards, for  the  accommodation  of  shippers  in  shipping  stock 
and  other  freight;  that  it  maintained  and  kept,  both  at 
Angola  and  Pleasant  Lake,  agents  and  employes  to  attend 
to  the  business  of  the  company  in  receiving  and  shipping 
stock,  and  loading  cars  for  the  transportation  of  stock  at 
each  of  said  stations;  that  the  agents  and  employes  of  the 
appellant  at  Angola  did  not  have  any  jurisdiction  or  con- 
trol over  the  handling  of  freight  and  the  loading  of  cars 
at  Pleasant  Lake ;  that  the  agents  and  servants  of  the  com- 
pany at  Pleasant  Lake,  in  charge  of  the  station  and  busi- 
ness of  the  appellant  at  that  place,  did  not  have  any  juris- 
diction or  control  over  the  handling  of  cars  and  the  loading 
of  freight  and  the  business  of  the  appellant  at  Angola ;  that 
Angola  and  Pleasant  Lake  were  separate  and  distinct  sta- 
tions and  points  of  shipment  on  appellant's  railway;  that 
there  was  not  any  usage  or  custom  existing  on  appellant's 
railway  at  the  stations  of  Angola  and  Pleasant  Lake,  Janu- 
ary 2,  1904,  oif  thereafter,  that  the  use  of  the  station  at 
Angola  and  the  business  of  the  company  in  the  way  of 
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shipping  stock  included  also  the  station  of  Pleasant  Lake; 
that  in  the  business  of  the  appellant  in  the  shipment  of 
freight  and  stock,  the  term  "Angola,"  as  a  station,  did  not 
include  the  station  of  Pleasant  Lake ;  that  when  cars  were 
ordered  for  the  station  at  Angola,  it  was  the  custom  and 
usage  of  the  appellant  to  use  such  cars  when  they  arrived 
at  Angola  for  the  loading  of  stock  and  other  freight  at 
Angola  then  ready  for  shipment;  that  on  the  night  of 
January  6,  1904,  there  was  stock  in  the  yards  of  the  appel- 
lant at  Angola,  awaiting  shipment,  suflScient  to  fill  all  the 
stock-cars  that  appellant  had  that  night  at  Angola ;  that  if 
the  appellant  had  furnished  cars  from  Angola,  on  the  night 
of  January  6,  1904,  to  the  appellees  to  load  at  Pleasant 
Lake,  there  would  have  been  left  in  the  yards  at  Angola 
stock  awaiting  shipment,  without  any  cars  in  which  to  ship 
such  stock ;  that  it  was  the  usual  practice  of  appellees  and 
other  shippers,  when  ordering  stock-cars  for  loading,  either 
at  Pleasant  Lake  or  Angola,  to  give  from  two  to  four  days 
notice  of  the  time  when  they  would  need  such  cars  for 
loading  stock ;  that  on  January  6,  and  for  some  days  prior 
thereto,  there  was  an  unusual  demand  upon  the  appellant 
for  stock-cars  for  the  shipping  of  stock ;  that  on  January  6, 
1904,  the  appellant  supplied  the  appellees  and  other  ship- 
pers at  Angola  all  the  cars  it  had  not  in  use  and  available 
for  the  loading  of  stock,  either  at  Angola  or  Pleasant  Lake ; 
that  if  the  appellant  had  furnished  the  appellees  two  of 
the  stock-cars  used  at  Angola,  which  arrived  there  on  the 
night  of  January  6,  1904,  the  cars  would  have  reached 
Pleasant  Lake  for  loading  about  midnight  of  that  date; 
that  the  appellant  furnished  the  appellees  cars  at  Pleasant 
Lake  on  which  to  load  all  stock,  during  the  night  of  Janu- 
ary 7,  about  twenty-four  hours  later  than  cars  that  were 
used  at  Angola  could  have  been  furnished  at  Pleasant 
Lake;  that  the  appellant  supplied  cars  for  the  use  of  the 
appellees  in  loading  their  stock  at  Pleasant  Lake  as  soon 
as  it  could  do  so  after  receiving  notice  that  the  appellees 
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wanted  cars  at  Pleasant  Lake^  upon  which  to  load  and  ship 
stock,  without  taking  cars  from  other  shippers  who  had 
stock  yeady  for  shipment  where  such  cars  were;  that  the 
agent  of  the  appellant  at  Angola  did  not  have  any  right  or 
power,  on  the  night  of  January  6,  1904,  to  have  any  of  the 
stock-cars  that  had  been  ordered  and  supplied  for  the  use 
of  the  shippers  at  Angola  moved  from  that  place  to  Pleas- 
ant Lake  to  be  there  used  by  the  appellees ;  that  the  appel- 
lant furnished  cars  for  the  use  of  the  appellees  at  Pleasant 
Lake  within  about  thirty-six  hours  after  receiving  notice 
that  they  desired  cars  at  that  place  for  use  in  loading  stock ; 
that  the  appellant,  within  a  reasonable  time,  under  the  con- 
dition existing  in  the  way  of  demand  for  cars,  after 
receiving  notice  from  appellees  that  they  desired  cars  to 
use  for  loading  stock  at  Pleasant  Lake,  furnished  cars  suf- 
ficient to  load  all  the  stock  appellees  had  at  that  place. 

In  the  first  paragraph  of  the  complaint  it  was  alleged 
that  the  appellees  on  January  2  "informed"  the  agent  at 

Angola  that  they  would   want  two  double-decked 
1.     stock-cars  in  which  to  transport  live   stock  from 

"Angola  and  Pleasant  Lake,"  and  that  thereupon 
that  agent  "notified"  the  appellees  that  he  "would  en- 
deavor" to  secure  the  cars.  This  was  not  an  acceptance  of 
the  proposal  according  to  the  terms  in  which  it  was  made, 
or  an  unconditional  promise  to  comply  with  it  It  was 
only  a  promise  that  the  agent  would  endeavor  to  comply 
with  the  order,  which  it  was  his  duty  to  do  without  a  con- 
tract. It  is  not  called  a  contract  or  agreement  in  the 
pleading,. but  is  always  therein  referred  to  as  an  order.  It 
is  alleged  that  for  years  prior  to  the  making  of  this  order 
to  send  cars  to  Angola  and  Pleasant  Lake,  it  had  been  the 
usage  of  the  appellant  to  send  cars  which  had  been  ordered 
for  Angola  to  Pleasant  Lake,  to  be  loaded,  when  required 
so  to  do  by  shippers.  It  is  not,  in  this  connection,  stated 
when,  under  the  alleged  usage,  the  request  to  forward  cars 
to  Pleasant  Lake  was  to  be  made  or  to  whom,  under  that 
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usage,  the  request  was  to  be  made;  but  it  is  alleged  that 
the  appellant  in  discharge  of  the  order  furnished  to  ap- 
pellees four  single-decked  cars,  instead  of  two  (^puble- 
decked  cars  as  ordered;  that  these  cars  were  brought  to 
Angola,  and  that  January  6  the  appellees  requested  the 
appellant,  through  the  agent  at  Angola,  to  forward  to 
Pleasant  Lake,  to  be  there  loaded,  the  cars  that 
remained  empty  after  loading  their  stock  at  Angola, 
which  the  appellant  failed  and  refused  to  do,  "as  requested 
and  as  said  defendant  promised  it  would  do  when  said  cars 
were  ordered,  and  in  violation  of  the  custom  and  usage  of 
defendant  as  hereinbefore  stated." 

If  a  practice  of  sending  empty  cars  ordered  to  be  for- 
warded to  Angola,  and  not  there  used,  to  another  station 
four  miles  distant,  upon  a  request  first  made  after 

2.  the  arrival  of  such  cars  at  Angola,  or  on  the  day  of 
their  arrival  at  that  station,  can  be  said  to  be  more 

than  the  frequent  granting  of  a  privilege,  and  to  have  the 
qualities  of  reasonableness  and  consistency  with  the  terms 
of  a  contract  which  are  necessary  to  a  controlling  usage  in 
the  business  of  a  railroad  company,  it  was  not  suflSciently 
pleaded.  No  contract  or  order  accepted  either  absolutely 
or  conditionally  to  furnish  cars  at  Angola  was  alleged;  the 
averment  being  that  the  appellees  informed  the  agent  that 
they  would  want  the  cars  to  transport  the  stock  from  the 
two  stations  on  a  day  specified,  and  that  the  agent  notified 
them  that  he  would  endeavor  to  secure  the  cars  for  them  at 
that  time.  No  contract  or  order  accepted,  to  which  any 
alleged  usage  was  applicable,  is  stated  in  the  complaint. 

The  allegation  that  the  appellant  furnished  for  the  ap- 
pellees four  single-decked  cars,  in  pursuance  of  their  order, 
is  not  sustained  by  the  special  findings  of  the  jury. 

3.  It  furnished  them  two  cars,  on  which  they  loaded 
all  their  stock  at  Angola,  and  all  the  other  empty 

cars  at  Angola,  when  the  appellees  requested  that  cars  be 
sent  to  Pleasant  Lake,  were  needed  and  were  used  for  the 


NOVEMBER  TERM,*  1906.  121 

Falender  v.  Blackwell — 39  Ind.  App.  121. 

transportation  of  the  stock  of  other  shippers  then  at  An- 
gola. It  appears  from  the  special  findings  that  there  was 
an  unusual  demand  for  stock-cars,  and  that  the  appellant 
had  no  cars  which  it  could  furnish  for  use  at  Pleasant  Lake 
on  January  6,  under  the  order  first  given  on  that  day,  to 
the  agent  at  Angola,  and  that  cars  for  the  shipment  of  the 
stock  at  Pleasant  Lake  were  provided  within  a  reasonable 
time  after  the  request  therefor,  and  as  soon  as  they  could 
be  furnished,  without  depriving  other  shippers  of  their 
rights ;  and  it  was  expressly  found  that  the  agent  at  Angola 
did  not  have  any  right  or  power  to  order  the  cars  supplied 
for  the  use  of  shippers  at  that  station  to  be  moved  to 
Pleasant  Lake  w^hen  he  was  asked  to  do  so  by  appellees. 
It  sufiiciently  appears  that  there  was  no  remissness  on  the 
part  of  the  appellant  in  the  performance  of  its  legal  duties 
as  a  common  carrier. 

Judgment  reversed,  and  cause  remanded,  with  instruc- 
tions to  sustain  appellant's  motion  for  judgment  in  its 
favor. 


Falender  et  al.  v.  Blackwell,  Administrator. 

[No.  5,849.    Filed  November  27,  1906.] 

1.  Master  and  Servant. — Independent  Contractors, — Who  Are. 
— Negligence. — Liability. — ^A  person  who  contracts  to  do  certain 
work  for  another,  reserving  the  control  and  management  of  the 
work  to  himself,  is  an  independent  contractor  for  whose  negli- 
gence he  alone  is  responsible,     p.  126. 

2.  Pleading. — Complaint. — Master  and  Servant. — Negligence. — 
A  complaint  showing  that  defendants  employed  a  person  to 
break  up  castings  by  means  of  dynamite;  that  such  work  was 
done  pursuant  to  the  terms  of  his  employment  and  with  the 
connivance  and  under  the  direction  of  defendants,  sufficiently 
shows  the  relationship  of  master  and  servant  and  not  that  of 
independent  contractor,     p.  126. 

3.  Negugence. — Master  and  Servant.^-Dangerous  Work.— Lia- 
bility for  Authorizing. — The  employment  of  a  person,  whether 
as  servant  or  as  independent  contractor,  to  break  iron  castings 
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with  dynamite  in  a  thickly  populated  city,  making  it  unsafe  for 
citizens  using  the  streets,  renders  the  employers  liable  for  in- 
juries caused  by  negligence  in  the  conduct  of  such  work, 
p.  127. 

4.  Master  and  Servant. — Manner  of  Work. — Negligence, — LAa- 
bility. — An  employer  who  controls  the  manner  and  means  of 
work  of  an  employe  is  liable  for  injuries  caused  by  the  negli- 
gence of  such  employe,    p.  127. 

5.  Same. — Relationship. — Evidence. — Evidence  that  defendants 
employed  a  person  to  break  iron  castings  with  dynamite;  that 
they  gave  him  money  with  which  to  purchase  dynamite;  that 
they  were  on  the  grounds  when  the  shooting  occurred  and  told 
him  where  to  place  the  charges;  that  one  was  present  when 
decedent  was  hurt;  that  they  furnished  old  carpets  to  be  used 
to  muffle  the  sound;  that  they  anticipated  danger,  feared  arrest, 
and  received  complaints  from  persons  living  near  by,  sufficiently 
shows  the  relationship  of  master  and  servant,    p.  128. 

6.  EviDENCE,-^Brea/rfnflr  of  Castings  with  Dynamite. — Custom. — 
Evidence  of  the  custom  of  others  in  the  manner  of  breaking 
iron  castings  with  dynamite  is  not  admissible  in  an  action 
against  defendants  for  negligence  in  doing  such  work,  thereby 
causing  the  death  of  decedent,    p.  129. 

7.  Same. — Noise  of  Explosions. — Notice. — Evidoice  of  the  noise 
of  explosions  of  dynamite  used  by  defendants  in  breaking  up 
castings  is  admissible  to  show  the  dangerous  character  of  the 
work  and  notice  thereof  to  defendants,    p.  129. 

8.  Master  and  Servant. — Orders  to  Employe. — Partnership. — 
Evidence  that  in  the  division  of  partners'  work  a  certain  part- 
ner should  give  orders  generally  is  not  competent  where  it  is 
shown  that  all  the  partners  had  been  present  and  had,  at  dif- 
ferent times,  given  orders,    p.  130. 

9.  Evidence. — Declarations  in  Absence  of  Adverse  Party, — Res 
Gestae. — Hearsay. — Declarations  to  a  third  party,  by  a  partner 
having  the  general  power  of  giving  orders  to  employes,  that  he 
would  be  absent  on  the  day  of  the  occurrence  of  the  injury,  are 
not  a  part  of  the  res  gestae,  and  are  also  objectionable  as  hear- 
say,    p.  131. 

10.  Same. — Declarations. — Witness  to  Third  Party. — Defendants 
in  a  personal  injury  case  are  not  entitled  to  prove  the  declara- 
tions of  their  employe  to  a  third  person  in  explanation  of  the 
cause  of  plaintiff's  injury,     p.  131. 

11.  Trial. — Instructions. — Unprejvdidal. — The  giving  of  alleged 
erroneous  instructions  does  not  constitute  reversible  error,  un- 
less they  are  prejudicial,    p.  131. 
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12.  Trial. — Burden  of  Proof. — Contributory  Negligence. — The 
burden  of  proving  contributory  negligence  is  upon  the  defend- 
ant,   p.  133. 

13-  Same.  —  Instructions.  —  Outlining  Theories  of  Parties. — 
Failure  to  Request  on  Different  Theory. — Where,  from  the 
whole  record,  an  instruction  correctly  outlined  the  theories  of 
the  plaintiff  and  defendant,  reversible  error  was  not  committed, 
although  defendant  contended  that  the  theory  of  the  defense 
was  not  correctely  stated,  especially  where  the  instruction  given 
was  not  prejudicial,  and  where  no  instructions  were  requested 
by  defendant,    p.  133. 

14.  Same. — Measure  of  Damages. — Pecuniary  Loss. — An  instruc- 
tion on  the  measure  of  damages  for  death  by  wrongful  act 
stating  in  substance  that  the  amount  of  recovery  should  be  the 
pecuniary  loss  of  the  widow  and  child,  is  correct,    p.  134. 

15.  Damages. — Excessive. — ^A  verdict  for  $2^250  damages  for  the 
benefit  of  the  widow  and  child  of  a  decedent  whose  death  was 
caused  by  defendants'  negligence  does  not  show  that  the  jury 
were  improperly  influenced,    p.  134. 

From  Superior  Court  of  Marion  County  (66,000) ; 
James  M,  Leathers,  Judge. 

Action  by  John  J.  Blackwell,  as  administrator  of  the 
estate  of  Michael  McQlynn,  deceased,  against  Julius  Falen- 
der and  others.  From  a  judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

F.  Winter,  for  appellants. 

Henry  Warrum  and  M.  A.  Ryan,  for  appellee. 

WrLEY,  P.  J. — ^Appellee  recovered  a  judgment  below 
against  appellants,  based  upon  their  alleged  negligence, 
which  resulted  in  the  death  of  appellee's  decedent.  Appel- 
lee's complaint  was  in  two  paragraphs,  to  the  second  of 
which  a  demurrer  was  overruled.  Appellants'  answer  was 
a  general  denial.  Overruling  the  demurrer  to  the  amended 
second  paragraph- of  the  complaint  and  the  motion  for  a 
new  trial  are  assigned  as  errors.  It  is  averred  in  the 
amended  second  paragraph  of  complaint  that  appellants 
employed  John  C.  Nolan  to  break  and  reduce  into  small 
pieces  certain  heavy  pieces  of  iron  and  steel  machinery, 
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engines,  and  fly-wheels  located  on  a  certain  tract  of  ground 
within  the  city  of  Indianapolis;  that  said  Nolan  imme- 
diately, pursuant  to  said  contract  of  employment,  pro- 
ceeded to  do  the  work  required  of  him,  and  that  he  under- 
took to  break  up  said  iron  machinery,  etc.,  by  exploding 
large  charges  of  dynamite  "under,  against,  and  upon  said 
iron,"  and  continued  such  explosions  and  the  breaking  up 
of  said  iron  until  August  — ,  1903 ;  that  the  iron  lay  in  an 
open  place  on  the  grounds  of  the  Premier  Steel  Works,  im- 
mediately west  of  south  Capitol  avenue  and  north  of  west 
Merrill  street ;  that  the  charges  used  by  Nolan  to  break  the 
same  were  very  large,  varying  from  one-half  pound  to  three 
pounds  of  dynamite  to  each  charge,  and  frequently  large 
l)ieces  of  iron  were  hurled  by  the  explosions  a  long  dis- 
tance, to  wit,  200  feet;  that  said  explosions  took  place  in 
the  city  of  Indianapolis  within  150  feet  of  streets,  alleys, 
residences,  and  public  grounds,  to  the  great  hazard  and 
danger  of  travelers  and  other  persons;  that  appellants  at 
the  time  they  employed  Nolan  and  thereafter  knew  that  he 
was  wrongfully  and  carelessly  using  dynamite  in  breaking 
up  said  wheels,  machinery,  etc.,  to  the  great  hazard  and 
danger  of  people  on  the  streets,  alleys,  and  public  places 
of  said  city ;  that  they  provided  said  Nolan  with  dynamite 
for  such  use,  and  from  time  to  time  gave  him  money  to  be 
used  in  the  purchase  of  dynamite  for  such  use,  and  well 
knew  that  such  explosions  under  and  against  the  iron  "was 
highly  dangerous  to  the  life  and  limbs  of  persons  on  the 
alleys  and  streets  of  said  city;"  that  on  August  — ,  1903, 
the  decedent  was  standing  in  a  public  alley  immediately 
adjoining  the  tract  or  parcel  of  ground  upon  which  the 
defendants'  iron  was  located,  said  alley  lying  between  a 
row  of  houses  fronting  on  Capitol  avenue,  and  the  tract  on 
which  the  iron  was  located ;  that  while  said  decedent  was 
in  said  public  alley  said  Nolan,  with  the  knowledge  and 
connivance  and  under  the  directions  of  the  defendants, 
negligently  and  carelessly  exploded,  discharged,  and  shot 
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ofi  a  large  and  heavy  charge  of  dynamite  under  one  of  their 
pieces  of  iron,  whereby  a  piece  of  said  iron  so  broken  off 
by  such  explosion  was  thrown  and  hurled  through  the  air 
a  distance  of  200  feet,  striking  the  decedent,  and  so  in- 
juring him  that  he  died  from  the  effect  thereof.  The  com- 
plaint then  avers  that  the  decedent  left  a  widow  and  chil- 
dren, who  sustained  damages  by  reason  of  his  death,  etc. 

In  attempting  to  connect  appellants  with  the  negligence 
resulting  in  the  death  of  appellee,  in  the  amended  second 
paragraph  of  complaint  the  following  words  and  phrases 
are  to  be  found :  "By  the  use  and  means  of  dynamite,"  "and 
pursuant  to  said  contract  of  employment,"  and  "and  con- 
nivance and  under  the  directions,"  etc.,  of  appellants.  The 
original  second  paragraph  of  complaint  was  amended  by 
the  insertion  of  the  above  words  and  phrases  by  leave  of 
the  court,  just  before  the  commencement  of  the  trial. 
Thereupon  appellants  moved  that  the  court  require  appellee 
to  separate  the  paragraph  as  amended  into  two  paragraphs, 
embracing  in  one  paragraph  the  facts  stated,  showing  that 
the  appellants  had  contracted  for  the  doing  of  unlawful 
work,  or  for  the  doing  of  lawful  work  in  an  unlawful  man- 
ner ;  and  in  the  other,  that  they  had  directed  and  controlled 
the  contractor  as  to  the  method  and  manner  of  doing  the 
work,  and  that  the  work  had  been  done  by  him  negligently 
and  carelessly  with  their  connivance  and  under  their  direc- 
tion. This  motion  was  overruled,  and  an  exception  saved. 
Appellants  urge  two  objections  to  the  amended  second 
paragraph  of  the  complaint:  (1)  That  the  facts  pleaded 
show  that  Nolan  was  in  charge  of  the  work  as  an  inde- 
pendent contractor.  This  proposition  is  based  upon  the 
allegation  in  the  complaint  that  appellants  "employed  and 
contracted  with  him  to  do  and  perform  the  work."  It  is 
urged  that  there  is  no  averment,  either  general  or  specific, 
that  he  was  their  servant,  and  that  they  are  not  responsible 
for  his  negligent  acts  done  in  his  capacity  as  an  inde- 
pendent contractor. 
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(2)  That  the  averment  that  Nolan  "negligently  and 
carelessly  exploded  a  charge  of  dynamite,"  with  the  knowl- 
edge and  connivance  and  under  the  direction  of  the  appel- 
lants, does  not  show  that  they  had  assumed  control  of  the 
method  and  means  of  doing  the  work,  or  had  subjected 
Nolan  to  their  control  so  as  to  substitute  their  will  for  his, 
and  make  him  their  servant;  that  such  allegations  are  not 
equivalent  to  the  general  allegation  that  he  did  the  negli- 
gent act  as  their  servant.  • 

We  recognize  the  rule  that  where  one  person  contracts 

with  another  to  do  and  perform  certain  work  or  labor,  and 

the  person  for  whom  the  work  is  done  has  no  con- 

1.  trol  or  management  thereof,  the  one  who  under- 
takes the  work  becomes  an  independent  contractor; 

and  if  injury  results  from  his  negligent  acts,  and  the  em- 
ployer has  no  connection  with  such  work  or  acts,  the  con- 
tractor becomes  the  responsible  party.  It  seems  to  us  that 
from  the  averments  of  the  complaint  the  work  which  Nolan 
was  to  do  was  intrinsically  dangerous.  It  is  shown  that 
this  work  was  to  be  done  by  the  use  and  means  of  dyna- 
mite; that  the  explosions  took  place  within  150  to 

2.  200  feet  of  public  highways  and  residences,  where 
people  had  a  right  to  be  and  were ;  that  said  work 

was  done  pursuant  to  the  contract  of  employment,  and  with 
the  connivance  and  under  the  directions  of  the  appellants. 
As  a  matter  of  pleading  we  are  inclined  to  the  view  that  the 
amended  second  paragraph  of  complaint  does  not  show  that 
Nolan  was  an  independent  contractor.  The  contract  of 
employment,  as  disclosed  by  the  complaint,  did  not  merely 
look  to  the  result  to  be  attained,  but  also  to  the  means  and 
method  by  which  the  work  was  to  be  done,  and  which,  ac- 
cording to  the  complaint,  were  to  be  determined  by  appel- 
lants. It  very  clearly  appears  that  in  using  dynamite  to 
accomplish  the  end,  Nolan  represented  the  will  of  the  ap- 
pellants, and  therefore  did  not  act  independently  and  of 
his  own  volition,  and  in  this  respect  he  must  be  regarded  as 
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having  acted  strictly  within  the  line  of  his  employment  and 
the  duty  he  owed  to  appellants.  Wabash,  etc.,  B.  Go.  v. 
Farver  (1887),  111  Ind.  195,  64  Am.  Rep.  69^6;  Powell 
V.  Construction  Co.  (1890),  88  Tenn.  692,  13  S.  W.  691, 
17  Am.  St.  925 ;  Jensen  v.  Barbour  (1895),  16  Mont.  582, 
39  Pac  906. 

The  work  in  which  Nolan  was  engaged,  by  virtue  of 
the  means  employed,  was  hazardous,  and  it  was  being  per- 
formed within  dangerous  proximity  to  the  persons 

3.  who  had  a  right  at  any  time  to  be  upon  the  public 
highways,    or   at   or   in   the   residences    adjoining 

thereto.  If  we  are  wrong  in  holding  that  under  all  the 
allegations  of  the  complaint  it  does  not  appear  that  Nolan 
was  an  independent  contractor,  yet  if  it  be  conceded  that 
he  was,  the  rule  absolving  an  owner  from  liability  for 
an  independent  contractor's  negligence  does  not  prevail 
where  the  work  contemplated  was  intrinsically  dangerous 
or  a  nuisance.  16  Am.  and  Eng.  Ency.  Law  (2d  ed.),  201, 
and  cases  cited;  City  of  Anderson  v.  Fleming  (1903),  160 
Ind.  597,  66  L.  R.  A.  119;  Dooley  v.  Town  of  Sullivan 
(1887),  112  Ind.  451,  2  Am.  St.  209;  Zimmerman  v. 
Baur  (1895),  11  Ind.  App.  607;  Dehority  v.  Whitcomb 
(1895),  13  Ind.  App.  558;  Fitz  Simons  &  Connell  Co.  v. 
Braun  (1902),  199  111.  390,  65  K  E.  249,  59  L.  R. 
A.  421. 

It  should  also  be  remembered  in  considering  the  suffi- 
ciency of  this  paragraph  of  complaint  that  the  negligence 
complained  of,  and  which  occasioned  the  injuries, 

4.  was  the  result  of  performing  the  work  which  Nolan 
was  employed   to   do,   and  that  he   did   it   in   the 

manner  and  by  the  means  which  his  contract  called  for. 
See  note  to  Thomas  v.  Harrington  (1903),  65  L.  R.  A. 
742;  Carman  v.  Steubenville,  etc.,  B.  Co.  (1854),  4  Ohio 
St.  399.  If,  for  no  other  reason,  this  paragraph  would  be 
good  as  against  a  demurrer,  by  reason  of  the  averment  that 
"Nolan,  with  the  knowledge  and  connivance  and  under  the 
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direction  of  the  appellants,  carelessly  exploded,  dis- 
charged, and  shot  off"  the  charge  of  dynamite.  Our  con- 
clusion is  that  the  demurrer  was  properly  overruled.  The 
questions  presented  by  the  motion  for  a  new  trial  relate  to 
the  sufficiency  of  the  evidence  to  support  the  verdict,  the 
admission  and  rejection  of  certain  evidence,  and  to  the 
giving  of  certain  instructions. 

It  is  urged  that  there  is  no  evidence  showing  or  tending 
to  show  that  appellants  directed  or  controlled  Nolan  as  to 

the  method  and  means  of  doing  the  work,  either 
6.     generally  or  in  respect  to  the  particular  explosion 

which  it  is  claimed  caused  the  injury.  Also  that 
there  is  no  evidence  that  Nolan  submitted  in  any  way  to 
the  control  and  direction  of  appellants,  or  adopted  or  acted 
upon  any  advice  or  suggestion  by  them,  etc.  There  is 
ample  evidence  to  show  that  appellants  employed  Nolan 
to  break  up  the  large  iron  wheels,  etc.,  and  that  they  were 
to  be  broken  by  exploding  dynamite,  etc.  They  gave  Nolan 
money  with  which  to  purchase  the  explosives.  They  were 
on  the  grounds  where  the  work  was  being  done.  They  told 
him  where  to  place  the  charges  to  get  the  best  results.  One 
of  them  was  there  at  the  time  of  the  explosion  which  pro- 
duced the  injury  to  decedent,  and  at  one  time,  at  least,  they 
furnished  pieces  of  old  carpet  to  put  over  the  dynamite  to 
muffle  the  sound.  The  evidence  also  shows  that  they 
anticipated  danger  to  other  persons,  and  were  afraid  of 
their  own  arrest.  As  another  indication  that  they  knew 
the  work  was  hazardous,  it  is  shown  that  complaint  was 
made  to  one  of  them  by  a  person  living  in  the  vicinity  just 
after  one  of  the  explosions.  There  was  sufficient  evidence 
as  to  the  relations  existing  between  appellants  and  Nolan 
for  the  question  to  be  submitted  to  the  jury.  See  16  Am. 
and  Eng.  Ency.  Law  (2d  ed.),  201.  See,  also,  1  Thompson, 
Negligence  (2d  ed.),  §764,  et  seq. 

Complaint  is  made  because  the  court  excluded  evidence 
on  the  cross-examination  of  Nolan,  to  the  effect  that  he 
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prepared,  placed  on.  the  wheels,  and  exploded  the 

6.  charges  of  dynamite  in  the  same  manner  as  was 
done  by  some  other  parties  when  he  worked  for 

them.  It  is  urged  by  appellants'  counsel  that  this  evidence 
was  admissible  as  tending  to  show  that  Xolan  was  not  con- 
trolled or  directed  by  appellants  as  to  methods  and  means 
used  in  doing  the  work,  but  that  he  did  it  in  the  way  he 
had  learned  while  he  was  working  for  such  other  parties; 
and  that  it  was  proper  cross-examination  by  which  it  was 
attempted  to  be  shown  that  he  did  the  work  as  the  appel- 
lants directed.  This  evidence  was  properly  excluded  for 
two  reasons:  (1)  The  manner  in  which  other  parties  did 
the  same  character  of  work,  whether  proper  or  improper, 
whether  they  did  it  in  a  safe  or  unsafe  manner,  could  not 
be  taken  as  a  criterion  for  doing  the  work  that  resulted  in 
injury  to  decedent.  The  act  complained  of  here  must  be 
measured  and  judged  in  the  light  of  the  existing  condi- 
tions and  surroundings,  and  the  manner  in  which  others 
did  the  work  was  immaterial.  (2)  We  are  unable  to  see 
how  such  evidence,  if  admitted,  could  throw  any  light  upon 
the  relations  existing  between  appellants  and  Nolan.  Such 
evidence  certainly  would  not  support  the  position  that 
Nolan  was  an  independent  contractor. 

The  court  admitted  evidence  offered  by  appellee  as  to  the 

noise  made  by  the  explosions  preceding  the  one  by  which 

it  was  alleged  appellee's  decedent  was  injured,  the 

7.  effect  .of  such  explosions  upon  houses  in  the  vicinity, 
in  disturbing  their  inmates,  and  in  throwing  pieces 

of  iron  and  other  substances.  If  this  evidence  was  ad- 
missible it  was  upon  the  grounds  that  it  showed  the  char- 
acter and  effect  of  the  explosions,  and  as  tending  to  carry 
notice  to  the  appellants.  It  is  shown  that  their  office  was 
across  the  street  from  the  grounds  where  the  work  was 
being  done.  The  explosions  were  terrific,  and  jarred 
buildings  in  the  neighborhood.  One  witness  testified  that 
he  had  a  grocery  store  at  the  corner  of  McCarty  street  and 

Vol.  39—9 
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Capitol  avenue,  and  that  the  explosions  shook  him  while 
standing  in  his  door.  Another  witness  testified  that  she 
lived  near  the  location  where  the  work  was  being  done ;  that 
the  explosions  were  terrific,  and  threw  sand  and  dirt  over 
her  roof,  shook  her  house  to  the  foundation,  and  knocked 
bricks  from  the  chimney.  Another  witness  who  lived  near 
testified  that  the  explosions  shook  the  house,  broke  pictures 
on  the  walls,  and  caused  "stuff"  to  fall  on  the  roof  "like 
pebbles."  One  witness  testified  that  one  explosion  hurled 
a  piece  of  casting  weighing  ten  to  twenty  pounds  a  dis- 
tance of  about  two  hundred  feet.  There  was  evidence  of 
other  witnesses  who  lived  near,  to  the  effect  that  the  explo- 
sions knocked  a  chimney  off  of  a  lamp,  rattled  and  broke 
windows,  hurled  missiles  through  the  air,  etc.  This  evi- 
dence tends  strongly  to  show  the  character  and  effect  of 
the  explosions,  and  that  they  were  intrinsically  hazardous, 
and  were  calculated  to  produce  injury.  Fitz  Simons  & 
Connell  Co.  v.  Braun  (1902),  199  111.  390,  65  N.  E.  249, 
59  L.  R.  A.  421.  In  view  of  the  fact  that  appellants  dis- 
claim that  they  had  anything  .to  do  in  directing  the  work, 
and  the  additional  fact  that  there  is  much  evidence  to  the 
effect  that  they  were,  or  one  of  them  was,  there  directing 
how  it  should  be  done,  and  considering  the  great  noise  pro- 
duced, the  shaking  of  houses,,  breaking  of  windows,  and 
hurling  of  missiles,  the  evidence  was  competent 

Appellants  offered  to  prove  by  a  witness  by  the  name  of 
Miller,   that  appellant  Julius  Falender  was  the  one,   in 

accordance  with  appellants^  division  of  their  work, 
8.     who  gave  directions  to  their  servants  as  to  the  work 

they  were  to  do,  and  the  manner  of  doing  it.  It  is 
urged  that  the  offered  evidence  tended  to  negative  the 
evidence  given  showing  that  their  coappellant  had 
been  almost  daily,  and,  frequently,  many  times  a  day, 
on  the  grounds  where  the  wheels  were  being  broken,  giving 
directions  to  Nolan  as  to  the  breaking  of  the  wheels,  etc. 
As  there  is  some  evidence  tending  to  show  that  the  appel- 
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lants,  at  different  times,  were  present  and  gave  Nolan  direc- 
tions, it  was  wholly  immaterial  which  one  of  appellants 
gave  orders  and  directions  to  their  employes  generally,  and 
specially  is  this  the  case  where  such  employes  had  no  con- 
nection with  the  work  in  which  Nolan  was  engaged. 

Appellants  also  offered  to  prove  by  the  witness  Miller 
that  Julius  Falender  told  him  in  the  morning  of  the  day 

of  the  accident  that  he  (Julius)  would  be  in  Muncie 
9.     on  that  day.     Counsel  contend  that  it  was  a  part  of 

the  res  gestae.  We  cannot  concur  in  this  conten- 
tion. Fleming  v.  Yost  (1894),  137  Ind.  96;  Citizens  St. 
R.  Co.  V.  Stoddard  (1894),  10  Ind.  App.  278.  It  was  in- 
competent also  because  it  was  a  self-serving  declaration, 
and  therefore  hearsay. 

The  court  excluded  evidence  offered  by  appellants  of  a 
conversation   between   a   witness   named   Borenstein,    and 

Nolan,  in  which  the  latter  told  the  former  how  the 

10.  decedent  received  his  injury,  and  what  Nolan  said 
to  him.     The  evidence  was  properly  excluded. 

In  their  motion  for  a  new  trial  appellants  based  error  upon 

the  giving  of  the  seventh,  thirteenth,  fourteenth,  fifteenth, 

seventeenth,  and  twentieth  instructions.     It  is  un- 

11.  necessary  for  us  to  consider  all  of  these  instructions 
separately.     While   they  are   all  discussed   in  the 

brief  of  appellants,  special  stress  is  given  to  the  seventeenth, 
and  in  oral  argument  it  was  discussed  at  length.  As  to  the 
seventh,  thirteenth,  fourteenth,  and  fifteenth,  we  do  not 
think  any  useful  purpose  would  be  subserved  by  setting 
them  out  even  in  the  abstract.  Considering  them  as  applied 
to  the  facts  relied  upon  in  the  complaint,  and  those  estab- 
lished by  the  evidence,  we  find  them  as  favorable  to  appel- 
lants as  they  have  any  reason  to  ask,  and  they  do  not  in- 
fringe any  rule  of  law.  We  are  unable  to  see  wherein  they 
prejudiced  the  rights  of  appellants.  The  seventeenth  in- 
struction is  as  follows:  "The  plaintiff  in  this  case  con- 
tends that  at  the  time  plaintiff's  decedent  received   the 
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injury  resulting  in  his  death  he  was  standing  in  a  public 
alley  lying  between  a  row  of  houses  fronting  on  south 
Capitol  avenue  and  the  tract  of  ground  on  which  said  iron 
was  located.  The  defendants,  on  the  other  hand,  contend 
that  at  the  time  plaintiff's  decedent  was  injured  he  was 
not  standing  in  said  public  alley,  but  that  he  was  in  and 
upon  said  tract  of  land  or  place,  which  was  the  private 
property  of  the  Premier  Steel  Works,  where  said  Nolan 
was  engaged  in  breaking  up  said  iron  and  using  and  ex- 
ploding dynamite  for  such  purpose.  It  is  the  contention  of 
the  defendants  that  plaintiff's  decedent  was  guilty  of  con- 
tributory negligence  by  going  upon  or  entering  such  tract 
of  ground  at  the  time  and  place  in  controversy.  If,  there- 
fore, you  find  from  the  evidence,  that,  at  the  time  plaintiff's 
decedent  was  injured  he  was  not  standing  in  said  public 
alley,  but  had  entered  upon  the  place  or  tract  of  ground 
where  said  iron  was  located,  and  at  the  time  when  said 
Nolan  was  engaged  in  the  work  of  breaking  up  said  iron 
and  using  dynamite  for  such  purpose;  and  if  you 
find  that  said  tract  of  ground  where  said  iron 
was  being  broken  up  was  a  dangerous  place,  by 
reason  of  such  explosions  of  dynamite,  and  that  a 
person  entering  upon  such  place  was  likely  to  be  injured; 
and  if  you  further  find  that  plaintiff's  decedent  knew,  or 
by  the  exercise  of  reasonable  care  and  attention,  under  the 
circumstances,  could  have  known,  that  said  tract  of  ground 
was  a  place  of  danger  by  reason  of  such  explosions,  and 
that  he  would  likely  receive  an  injury  by  entering  said 
tract  of  ground  while  such  explosions  of  dynamite  were 
being  made,  then,  I  instruct  you  fhat  plaintiff's  decedent 
was  guilty  of  contributory  negligence,  and  the  plaintiff  in 
this  action  would  not  be  entitled  to  recover;  and  if  you 
find  from  the  evidence  that  plaintiff's  decedent  was  guilty 
of  contributory  negligence  proximately  causing  or  con- 
tributing to  his  injury  and  death,  then,  I  instruct  you  that 
the  plaintiff  in  this  case  would  not  be  entitled  to  recover, 
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although  you  may  believe  and  find  from  the  evidence  that 
the  defendants  were  chargeable  with  negligence  and  care- 
lessnesSy  as  averred  in  the  complaint" 

It  is  important  in  considering  this  instruction  to  state 
that  there  is  a  sharp  conflict  in  the  evidence  as  to  the  cause 
of  the  decedent's  injuries.  There  is  evidence  directly  sup- 
porting the  averments  of  the  complaint  that  he  was  in  the' 
alley  abutting  on  the  grounds  where  the  explosions  oc- 
curred, and  that  he  was  injured  by  a  missile  hurled  through 
space  by  the  explosion.  There  is  also  some  evidence  that 
he  was  upon  the  premises  where  the  work  was  i)eing  done, 
without  invitation,  and  that  in  hurrying  away  to  get  out  of 
danger,  immediately  before  the  explosion,  he  fell  over  a 
railroad  track  and  received  his  injury.  By  this  instruc- 
tion the  court  assimied  to  state  the  respective  theories  of  the 
parties,  and  said  that  it  was  the  contention  of  appellants 
that  "the  defendants  contended  that  decedent  was  guilty  of 
contributory  n^ligence  in  going  upon  the  tract  of  ground 
at  the  time  in  controversy,"  etc.  Counsel  for  appellants 
urge  that  this  was  a  misstatement  of  the  theory  of  the 
defense,  and  that  they  proceeded  upon  the  theory  that  ap- 
pellee's decedent  was  upon  the  premises  without  invitation, 
and  hence  was  a  trespasser  to  whom  neither  Xolan  nor 
appellants  owed  "any  duty  of  care,"  except  not  wilfully  to 
injure  him. 

If  the  question  of  contributory  negligence  was  in  issue, 
the  burden  of  proving  it  was  upon  appellants,  and 

12.  if,  as  contended,  that  was  not  their  theory,  the  in- 
struction cast  an  undue  burden  upon  them. 

Gathered   from   the  entire  record,   we   are  led   to  the 

conclusion  that  the  court  correctly  stated  the  theory  upon 

which  the  case  proceeded  to  trial,  but  if  it  did  not, 

13.  we  cannot  believe  that  appellants  were  injured  by 
the  instruction.    So  far  as  the  record  shows,  no  in- 
struction was  asked  or  tendered,  or  request  made,  to  present 
to  the  jury  any  other  theory. 
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The  twentieth  instruction  presented  to  the  jury  the  basis 

of  the  amount  recoverable,  if  they  found  for  appellee.    The 

jury  were  told  that  they  could  not  compensate  any 

14.  of  the  survivors  of  decedent  for  grief  or  loss  of  his 
society,  but  that  they  might  consider  his  age,  health, 

character,  habits  of  industry,  and  his  earning  capacity,  as 
sliown  by  the  evidence,  and  "fix"  such  amount  of  damages 
as  you  believe  will  be  a  fair  pecuniary  compensation  to  his 
widow  and  child."  While  this  instruction  might  have  been 
more  aptly  worded,  it  is  clear  that  the  jury  were  told,  and 
so  understood,  that  if  they  found  for  appellee  they  could 
only  assess  damages  to  compensate  the  widow  and  child  for 
the  pecuniary  loss  sustained  by  the  decedent's  death.  There 
was  no  error  in  giving  it. 

It  was  also  made  a  reason  for  a  new  trial  that  the 

damages   assessed  were  excessive.     The  verdict  was   for 

$2,260.     The  amount  of  recovery  was  a  question 

15.  for  the  jury  under  a  proper  instruction.     There  is 
nothing  in  the  record  to  indicate  that  the  jury  were 

improperly  influenced  in  determining  the  amount  of  their 
verdict,  and  under  the  rule  so  firmly  fixed  by  the  authorities 
we  cannot  disturb  their  finding  so  expressed. 
Judgment  aflSrmed. 


Robards  v.  Hambice. 

[No.  5,783.  Filed  November  27,  1906.] 
.  Banks  and  Banking. — Deposit  Certificates. — Liability. — HtLs- 
band  and  Wife. — ^Where  a  married  woman  sold  her  land,  |1,500 
of  the  purchase  price,  by  agreement,  being  deposited  with  de- 
fendant, a  private  banker,  until  a  certain  mortgage  on  such 
land  was  canceled,  defendant  is  liable  to  her  for  such  amount 
upon  cancelation  of  such  mortgage,  regardless  of  any  sum 
which  her  husband  may  owe  such  defendant,    p.  139. 

Same. — Deposit  Certificates. — Husband  and  Wife. — Principal 
and  Agent. — Where  a  married  woman  sold  her  farm,  $1,500  of 
the  purchase  price  being  retained,  by  agreement,  by  the  pro- 
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prietor  of  a  private  bank,  until  the  cancelation  of  a  mortgage 
on  such  land,  the  fact  that  such  banker  executed  a  deposit  cer- 
tificate in  her  husband's  favor  and  paid  him,  without  her  con- 
sent, does  not  preclude  her  recovery  of  the  amount,    p.  139. 

3.  Principal  and  Agent. — Banks  and  Banking, — Deposits  by 
Agent, — The  deposit,  by  an  agent,  of  his  principal's  money  in 
his  own  name,  the  bank  being  cognizant  of  the  facts,  does  not 
preclude  the  recovery  thereof  by  the  principal,  although  the 
bank  has  paid  the  same  to  such  agent,    p.  140. 

4.  Contracts. — Discharge  of, — Banks  and  Banking, — ^Where  a 
banker  agrees  to  hold  money  for  plaintiff  until  a  mortgage  is 
canceled,  and  then  pay  same  to  her,  he  cannot,  upon  the  can- 
celation of  such  mortgage,  deposit  such  money  to  the  credit  of 
plaintiff's  husband  and  thus  discharge  such  contract,    p.  140. 

From  Putnam  Circuit  Court;  Presley  0.  Colliver,  Judge. 

Action  by  Georgia  A.  Hamrick  against  Everett  R. 
Robarda.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

John  P.  Allee,  for  appellant. 

P.  W.  Bartholomew,  Silas  A.  Hays  and  Jesse  D.  Ham- 
rick, for  appellee. 

RoBY,  P.  J. — ^Action  by  appellee.  The  complaint  is  in 
three  paragraphs.  In  the  first  paragraph  it  is  averred  that 
the  plaintiff  made  a  special  deposit  of  money  with  the  de- 
fendant, as  evidenced  by  a  special  contract  in  writing,  as 
follows : 

'IS,.  R.  Robards, 

Deposited  by  Georgia  A.  Hamrick,  Stilesville, 
Indiana,  September  12,  1902,  currency,  $1,500. 
This  money  to  be  left  on  deposit  with  E.  R.  Robards 
until  a  certain  mortgage  held  by  John  Jackson  is  re- 
leased. E.  R.  Robards. 

Georgia  A.  Hamrick." 

It  is  further  averred  that  the  mortgage  referred  to  was 
released  and  payment  of  said  sum  demanded  and  refused, 
and  that  the  same  is  due.  In  the  second  paragraph  it  is 
averred  that  appellee  was  the  owner  of  certain  real  estate 
which  she  contracted  to  sell  to  one  Stringer,  for  an  agreed 
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price,  all  of  which  was  paid,  except  the  sum  of  $1,500,  and 
that  by  an  agreement  then  and  there  entered  into  between 
plaintiff  and  said  Stringer  the  latter  agreed  to  and  did 
deposit  with  appellant,  for  the  use  and  benefit  of  plaintiff, 
$1,500,  it  being  then  and  there  agreed  between  plaintiff 
and  said  Stringer  and  the  appellant  that  appellant  should 
pay  said  sum  to  plaintiff,  as  the  balance  of  the  purchase 
price  of  her  real  estate,  when  a  certain  mortgage  thereoli 
should  be  released  of  record;  that  thereafter  said  mort- 
gage was  released,  and  appellee  demanded  of  appellant 
said  sum  due  her  as  the  balance  of  the  unpaid  purchase 
price  of  said  real  estate;  that  appellant  refused  and  still 
refuses  to  pay  her  any  part  thereof.  In  the  third  para- 
graph it  is  averred  that  appellant  is  indebted  to  appellee 
in  the  sum  of  $1,500  for  money  had  and  received*  for  her 
use  from  one  Stringer,  and  that  said  sum  is  due  and  un- 
paid. Issues  were  formed  by  a  general  denial  and  by  a 
second  verified  paragraph  of  answer,  in  which  the  defend- 
ant said  that  he  did  jiot  execute  the  contract  sued  on.  The 
cause  was  tried  by  the  court,  special  findings  made  and 
conclusions  of  law  stated  thereon. 

The  first  two  assignments  of  error  challenge  the  ac- 
curacy of  the  first  and  second  conclusions  of  law.  The 
third  assignment,  the  action  of  the  court  in  overruling  the 
motion  for  a  new  trial.  The  special  findings  show  the 
following  facts:  Appellee,  on  September  4,  1902,  being 
then  as  now  a  married  woman,  was  the  owner  of  a  certain 
tract  of  real  estate,  upon  which  John  M.  Jackson  held  a 
mortgage,  which  was  of  record,  imsatisfied  and  in  full 
force  on  said  day  and  so  continued  until  March  9,  1904, 
when  the  same  was  satisfied  of  record.  Previous  to  said 
September  4,  appellee,  through  her  husband,  negotiated 
with  one  Stringer  for  the  sale  of  the  above-described  real 
estate,  which  negotiations  culminated  in  the  execution  of  a 
written  contract  between  appellee  and  said  Stringer,  in 
the  execution  of  which  her  husband  joined.     The  only 
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clause  thereof  material,  being  as  follows:  "All  mortgages 
and  liens  on  said  lands  to  be  fully  paid  by  said  Georgia  A. 
Hamrick,  or  a  sum  sufficient  to  satisfy  the  same  deducted 
from  the  purchase  price  thereof  or  placed  in  the  hands  of 
Everett  R.  Robards,  to  hold  until  the  said  lands  are  re- 
leased from  all  liens."  During  the  verbal  negotiations 
aforesaid,  Stringer  informed  appellant  of  the  same  and  re- 
quested appellant  to  loan  him  $2,000,  to  be  used  in  pay- 
ment of  the  purchase  price  thereof,  which  appellant  agreed 
to  do.  Appellant  at  the  time  knew  that  the  real  estate  was 
in  appellees'  nanje  and  that  Jackson  held  a  mortgage 
thereon,  as  above  set  out,  and  that  he  did  thereafter  loan 
to  Stringer  said  sum,  securing  the  same  by  a  mortgage  on 
said  land  executed  by  Stringer  and  his  wife.  Of  the  said 
sum  so  borrowed,  $500  was  paid  to  Stringer  and  the 
residue  was  left  by  Stringer  and  appellee  with  said 
Robards,  in  accordance  with  said  agreement.  No  part 
thereof  has  ever  been  paid  out  by  said  Robards  to  either 
Stringer  or  plaintiff  on  account  of  said  mortgage  to 
Jackson,  and  appellee  made  demand  therefor  on  May  17, 
1904.  On  September  4,  aforesaid,  the  defendant,  who  was 
operating  a  private  bank,  delivered  to  Stringer  a  deposit 
slip  in  words  and  figures  following,  to  wit: 

"E.  R.  Robards. 

Deposited  by  B.  F.  Hamrick,  Stilesville,  Indiana, 
September  4,  1902,  currency  $1,500.  This  money  to 
be  left  on  deposit  with  E.  R.  Robards  until  a  certain 
mortgage  held  by  John  M,  Jackson  is  released. 

E.  R.  Robards." 

Said  sum  represented  a  part  of  the  loan  of  $2,000.  B.  F. 
Hamrick,  on  said  day,  deposited  no  money  whatever  with 
appellant  for  any  purpose.  Said  deposit  was  made  in  the 
forenoon  and  the  written  instrument  as  set  out  was  not 
executed  until  the  afternoon  of  said  day.  Appellant  made 
said  deposit  slip  in  the  name  of  B,  F.  Hamrick  on  his  own 
motion,  without  any  instructions  or  directions  from  ap- 
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pellee,  and  without  her  knowledge  or  consent.  On  said  day 
and  prior  thereto  Benjamin  F.  Hamrick  was  the  husband 
of  the  plaintiff  and  the  party  mentioned  in  said  deposit 
slip,  and  was  a  depositor  and  customer  at  appellant's  bank. 
His  account  was  over-ch)Bcked  $891.75.  He  was  insolvent, 
had  no  property  subject  to  execution,  and  said  amount  was 
unsecured,  and  still  remains  due  and  unpaid.  He  also 
kept  another  account  known  as  the  "stock  account"  in  said 
bank,  the  balance  of  which  was  in  his  favor  $54.50.  The 
appellee  was  at  no  time  a  customer  of,  or  depositor  in,  said 
bank.  On  September  4,  1902,  appellant,  without  the 
knowledge,  consent,  or  approval  of  the  plaintiff,  credited 
and  carried  said  $1,500  to  the  private  account  of  B,  F. 
Hamrick.  Said  sum  was  a  part  of  the  $2,000  loaned  by 
appellant  to  Stringer  as  aforesaid,  and  said  mortgage  was 
satisfied  on  March  9,  1904,  appellant  having  no  notice  of 
such  satisfaction  until  May  17,  1904,  prior  to  which  time, 
without  the  knowledge,  consent,  or  approval  of  appellee,  he 
had  applied  the  sum  of  $891.75  of  said  sum  to  the  satisfac- 
tion of  the  over-check  by  B.  F.  Hamrick,  and  had  per- 
mitted said  Hamrick  to  withdraw  on  check  or  otherwise 
the  sum  of  $608,  thus  exhausting  said  special  deposit. 
When  appellant  made  said  deposit  slip,  he  knew  and  under- 
stood that  said  sum  was  to  be  retained  for  the  use  and 
benefit  of  appellee  and  to  indenmify  Stringer  against  loss 
on  account  of  said  mortgage,  and  that  said  sum,  upon  the 
satisfaction  of  said  mortgage,  was  to  be  paid  to  appellee  as 
a  part  of  the  purchase  price  of  her  real  estate,  and  he  also 
knew  that  B.  F.  Hamrick  was  insolvent  and  had  no  prop- 
erty subject  to  execution.  Appellee  and  her  husband  exe- 
cuted their  deed  for  said  real  estate  and  received  payment 
therefor  on  September  12,  1902,  payment  being  made 
by  Stringer,  and  as  a  part  of  which  it  was  agreed  that  he 
had  caused  said  $1,500  to  be  deposited  with  appellant  as 
aforesaid.  Of  the  money  withdrawn  from  appellant's  bank 
by  B.  F.  Hamrick,  $375  was  used  for  the  improvement 
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of  appellee's  real  estate  at  her  instance,  and  the  remainder 
of  the  money  so  withdrawn  by  said  Hamrick  was  used  by 
appellee  and  her  husband  for  their  mutual  comfort  and 
benefit,  with  the  knowledge  and  approval  of  appellee,  who 
needed  and  consented  to  her  husband's  withdrawing  said 
sum  of  $608.25  from  appellant's  bank,  knowing  that  the 
same  was  a  part  of  the  special  deposit  aforesaid. 

The  second  conclusion  of  law  is  that  the  appellee  was 

entitled  to  recover  from  appellant  the  sum  of  $891.75,  and 

interest  thereon  from  May  17,  1904,  at  the  rate  of 

1.  six  per  cent.  Upon  these  facts,  the  conclu- 
sion of  law  upon  which  the  judgment  ap- 
pealed from  was  thereafter  rendered,  was  entirely  cor- 
rect, unless  the  deposit  slip  referred  to  constituted  a  written 
contract,  binding  upon  appellee.  In  support  of  this  propo- 
sition, which  is  the  basis  of  appellant's  contention,  the  case 
of  Long  v.  Straus  (1886),  107  Ind.  94,  57  Am.  Rep.  87, 
is  cited  and  relied  upon.  In  that  case  a  certificate  of 
deposit,  in  the  form  of  a  receipt,' was  issued  by  a  bank  to 
the  person  whose  executrix,  after  his  death,  brought  suit 

thereon.     In  the  case  at  bar,  appellee,  for  whose 

2.  benefit  said  deposit  was  made,  was  not  a  party  to 
said  contract,  did  not  assent  to  it,  and  does  not 

claim  under  it.  It  would  be  an  anomaly  if  a  banker  could 
deprive  a  party,  for  whose  benefit  a  deposit  is  made  by  a^ 
third  person,  of  all  benefit  therefrom,  by  inserting  the 
name  of  her  bankrupt  husband  therein,  without  her  knowl- 
edge, consent  or  acquiescence.  The  facts  found  sustain 
the  averments  of  each  the  second  and  third  paragraphs  of 
complaint.  This  brings  us  to  the  motion  for  a  new  trial, 
^lany  grounds  assigned  therefor  relate  to  the  rulings  of  the 
court  upon  matters  of  evidence.  Of  them  it  is  sufiicient  to 
say  that  there  was  no  reversible  error  therein.  The  first 
and  third  grounds  stated  in  the  motion  are:  "That  the 
decision  of  the  court  is  not  sustained  by  sufiicient  evidence," 
and  "that  the  decision  of  the  court  is  contrary  to  law."    If 
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the  evidence  shows,  without  conflict,  that  .appellee  was  a 
party  to  the  contract  written  upon  the  deposit  slip  by  ap- 
pellant, ai\d  to  the  placing  of  said  money  to  the  credit  of 
her  said  husband,  then  there  should  be  a  new  trial  under 
the  first  ground  stated. 

The  evidence  not  only  fails  to  show  that  she  assented 
thereto,  but  it  shows  that  before  the  transaction  was  con- 
summated her  name  was  written  upon  said  slip  in 

3.  place  of  her  husband's  name.  Whether  this  was 
done  by  some  person  authorized  to  act  for  appel- 
lant, or  by  appellee  or  Stringer,  in  the  belief  that  they 
might  properly  thus  make  the  slip  accord  with  the  agree- 
ment, is  immaterial,  since  in  either  event  the  circumstance 
accords  with  the  findings  of  the  court  Neither  can  it  be 
conceded  that  an  agent  may,  by  agreement  with  a  third 
party,  knowing  all  the  facts,  deposit  the  money  of  his 
principal  with  such  party  to  his  own  credit,  thereby  ex- 
cluding his  principal  from  a  recovery  of  the  same.     No 

occasion  for  any  deposit  existed.     Appellant's  en- 

4.  gagement  was  to  pay  the  money  to  appellee.     The 
judgment  is  not  based  upon  the  first  paragraph  of 

complaint,  and  the  quality  of  the  act  by  which  appellee's 
name  was  substituted  in  said  deposit  slip  for  that  of  her 
husband  need  not  therefore  be  considered,  it  being  suflScient 
that  she  did  not  assent  to  the  terms  thereof. 

The  facts  found  are  sustained  by  the  evidence,  the  con- 
clusions of  law  are  correct,  the  judgment  is  in  accord  with 
the  justice  of  the  case,  and  it  is  therefore  afiirmed. 

Myers,  C.  J.,  Robinson,  Wiley  and  Black,  J  J.,  concur. 
Comstock,  J.,  dissents. 
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IiroiANAFOLis  &  Eastern  Bailwat  Company 
V.  Bennett. 

[No.  5,875.    Filed  November  27,  1906.] 

1.  Trial. — Inatntetians, — Enumeration  of  Facts, — OmiasionM. — 
Supply  of,  in  Others. — Giving  an  instruction  which  enumerates 
certain  facts  shown  in  a  case  favorable  to  plaintiff  and  omits 
others  favorable  to  defendant  is  not  erroneous,  as  prejudicial 
or  as  an  invasion  of  the  province  of  the  jury,  where  the  in- 
struction admonishes  the  jury  that  from  these  facts  and  all 
others  given  in  evidence  they  should  determine  the  question 
involved,    p.  142. 

2.  Same. — Instruetions. — How  Considered, — ^Where  the  instruc- 
tions taken  as  a  whole  fairly  submit  the  case  to  the  jury,  the 
fact  that  some  instruction  may  not  be  technically  accurate  will 
not  cause  a  reversal,    p.  143. 

3.  Same. — Instructions. — Weight  of  Testimony. — It  is  not  error 
to  refuse  an  instruction  that  all  other  things  being  equal,  the 
testimony  of  the  greater  number  of  witnesses  would  constitute 
the  preponderance  of  evidence  on  a  proposition,  since  its  tend- 
ency would  be  to  make  a  false  test  of  the  weight  of  evidence, 
p.  143. 

4.  Eyidencb. — Cause  of  Sleeplessness. — Physicians. — Opinions. — 
An  attending  physician  who  has  testified  in  a  personal  injury 
case  to  the  facts  of  plaintiff's  condition  may  give  his  opinion 
as  to  the  cause  of  plaintiff's  sleeplessness  and  nervousness. 
p.  144. 

6.  Damages. — Nurse  Hire. — Negligence. — Interurban  Railroads. 
— Husband  and  Wife. — The  husband,  in  an  action  against  an 
interurban  railroad  company  for  injuries  from  negligence,  has 
a  right  to  recover  reasonable  nurse  hire,  though  his  wife 
nursed  him  and  he  neither  paid  nor  was  liable  to  pay  for  such 
service,    p.  145. 

6.  Evidence. — Leading  Questions. — Operating  Interurban  Car. 
— The  question:  ''Did  you  notice  the  motorman  have  hold  of 
that  brass  handle  and  operate  it  in  any  way  on  that  occasion 
just  previous  to  the  accident?"  asked  on  re-direct  examination, 
is  objectionable  as  leading  and  suggestive,    p.  145. 

7.  Same. — Leading  Questions. — Discretion  of  Court. — The  right 
to  permit  leading  questions  to  be  asked  is  largely  discretionary 
with  the  trial  court,    p.  146. 
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From  Clinton  Circuit  Court;  Joseph,  Claybaugh,  Judge. 

Action  by  Sanford  Bennett  against  the  Indianapolis  & 
Eastern  Railway  Company.  From  a  judgment  on  a  ver- 
dict for  plaintiff  for  $1,500,  defendant  appeals.    Affirmed, 

H.  C.  Sheridan,  Jonas  P.  Walker  and  Elmer  J.  Binford, 
for  appellant 

Doan  &  Orbison,  A.  J.  Shelby  and  W.  A.  Staley,  for 
appellee. 

Robinson,  J. — Appellee  sues  to  recover  damages  iof 
injuries  sustained  through  appellant's  alleged  negligence. 
Appellee,  as  a  passenger,  had  entered  a  car  of  the  Indian- 
apolis Traction  &  Terminal  Company,  at  a  regular  stop- 
j)ing  place,  and  while  the  car  was  stopped,  and  he  was  in 
the  act  of  taking  his  seat.  A  car  of  appellant's,  coming  on 
the  same  track  from  the  rear,  struck  the  traction  car, 
throwing  appellee  against  the  side  of  the  car,  causing  the 
injuries  complained  of.  The  jury  returned  a  verdict  in 
appellee's  favor,  and  from  a  judgment  thereon  this  appeal 
is  taken.  Denying  appellant  a  new  trial  is  assigned  as 
error. 

Appellant  insists  that  the  eleventh  instruction  is  erro- 
neous because  it  singles  out  and  gives  prominence  to  certain 

facts  favorable  to  appellee,  to  the  exclusion  oi  other 
1.     facts  favorable  to  appellant,  and  that  it  invades  the 

province  of  the  jury.  The  instruction  is  quite  long 
and  enumerates  certain  facts  and  circumstances  which  the 
jury  may  consider.  But  it  does  not  undertake  to  tell  the 
jury  that  if  such  facts  are  shown  to  exist  by  a  preponder- 
ance of  the  evidence,  they  should  return  a  certain  verdict. 
It  closes  with  the  clause,  "and  from  all  these  facts  and 
together  with  all  the  evidence  and  circumstances  given  in 
evidence  in  this  cause  you  shall  determine  whether  the 
defendant  was  or  was  not  negligent  as  charged  in  plaintiff's 
complaint." 


NOVEMBER  TERM,  1906.  143 


Indianapolis,  etc.,  R.  Co.  v.  Bennett — 39  Ind.  App.  141, 

Appellant  requested  seventeen  instructions,  all  of  which 
were  given,  except  the  first  and  second,  which  were  per- 
emptory instructions  to  find  for  appellant,  and  the 

2.  sixth,  relating  to  the  preponderance  of  evidence.    In 
the  instructions  thus  given  at  appellant's  request, 

the  case  was  submitted  to  the  jury  as  favorably  to  appellant 
as  could  be  asked.  When  these  instructions  are  considered 
in  connection  with  the  large  number  of  other  instructions 
given,  and  to  which  no  objection  is  made,  it  cannot  be  said 
that  the  jury  were  not  fully  instructed  upon  the  law  of  the 
case.  The  facts  which  appellant  claims  were  omitted  from 
the  eleventh  instruction  are  found  in  other  instructions  that 
were  given.  "If  instructions  given  to  the  jury,"  said  the 
court  in  Blanchard  v.  Jones  (1885),  101  Ind.  542,  "taken 
as  a  whole,  express  the  law  applicable  to  the  case,  without 
material  contradiction,  the  judgment  will  not  be  reversed 
because  some  one  instruction,  if  considered  by  itself,  might 
be  capable  of  an  application  which  would  ignore  a  material 
question  involved  in  the  issues."  See  Cromer  v.  State 
(1899),  21  Ind.  App.  502;  Bowman  v.  Bowman  (1899), 
153  Ind.  498. 

It  is  also  argued  that  the  court  erred  in  refusing  to  give 

the  following  instruction:     "6.    Where  witnesses  of  equal 

candor,  fairness  and  intelligence  testify  with  equal 

3.  knowledge,  opportunity  of  knowledge  and  memory, 
and   their   testimony   is   in   all   respects   of   equal 

weight  and  credibility,  and  there  is  nevertheless  a  conflict 
which  you  cannot  reconcile,  then  numbers  of  witnesses 
would  constitute  a  preponderance,  and  your  verdict  should 
be  according  to  and  in  harmony  with  the  testimony  of  the 
greater  number  of  witnesses."  Appellant's  brief  says: 
"This  instruction  correctly  states  the  law,  as  it  tells  the 
jury  that,  all  other  things  being  equal,  the  greater  number 
of  witnesses  would  carry  the  greater  weight."  But  we  do 
not  understand  that  the  instruction  says  that.  Renard  v. 
Orande   (1902),  29  Ind.  App.  579.     Conceding,  without 
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deciding,  that  the  element,  "all  other  things  being  equal,'' 
would  make  the  instruction  good,  it  is  clear  that  without 
that  element  it  is  erroneous.  The  jury  must  not  only  pass 
upon  the  weight  of  the  evidence  but  also  upon  the  credi- 
bility of  the  witnesses.  The  instruction  takes  from  the 
consideration  of  the  jury  all  corroborating  circumstances 
which  if  considered  by  the  jury  might  convince  them  of 
the  truthfulness  of  the  testimony  of  one  witness  and  of  the 
falsity  of  another,  although  the  two  witnesses  might  be  of 
equal  candor,  fairness  and  intelligence.  The  jury  must 
determine  not  only  the  credibility  of  each  witness, 
but  also  the  weight  that  shall  be  given  to  the  testimony 
of  each  witness.  The  instruction  as  requested,  tended  to 
give  the  jury  to  understand  that  the  preponderance  of  evi- 
dence is  to  be  determined  by  the  number  of  witnesses  testi- 
fying on  each  side.  See  Howlett  v.  Dilts  (1892),  4  Ind. 
App.  23;  Fritzinger  v.  State,  ex  rel.  (1903),  31  Ind.  App. 
350;  Bierbach  v.  Goodyear  Rubber  Co.  (1882),  54  Wis. 
208,  11  N.  W.  514,  41  Am.  Rep.  19 ;  Amis  v.  Cameron. 
(1875),  55  Ga.  449. 

Objection  is  made  to  the  following  question  propounded 
by  appellee  to  a  physician :    "And  from  what  you  know  of 

the  case  what,  in  your  opinion,  was  the  producing 
4.     cause  of  the  sleeplessness  and  nervousness?"     The 

witness  answered:  "As  I  say,  he  complained  of 
pain,  and  that  w-ould  be  one  thing  that  would  keep  him 
awake,  and  at  the  time  he  had  the  fever — fever  is  not  con- 
ducive to  sleep — that  would  make  him  wakeful,  and,  in  my 
opinion,  from  the  history  he  gave  of  the  trouble  himself, 
and  from  observing  him,  I  believed  there  was  a  neurotic 
condition  there,  and  that  is  what  caused  the  sleeplessness." 
The  witness  had  attended  and  treated  appellee  immediately 
after  the  injuries  were  received,  and  for  some  time  after 
that.  He  was  shown  to  be  competent  to  testify  as  to  the 
matter  inquired  about,  and  had  testified  as  to  the  condi- 
tion in  which  he  found  appellee  at  several  visits  he  had 
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made.  He  was  shown  to  be  competent  to  testify  as  a 
medical  expert,  and  could  properly  testify  as  to  what  in 
his  opinion  produced  the  symptoms  he  saw  in  appellee's 
case.  See  Louisville^  etc.,  R.  Co.  v.  Wood  (1888),  113 
Ind.  544;  Louisville,  etc.,  B.  Co.  v.  Falvey  (1886),  104 
Ind.  409;  Wabash  R.  Co.  v.  Savage  (1887),  110  Ind.  156; 
Pennsylvania  Co.  v.  Frund  (1892),  4  Ind.  App.  469; 
Louisville,  etc.,  R.  Co.  v.  Lucas  (1889),  119  Ind.  583,  6 
L.  R.  A.  193. 

Objection  is  made  to  a  question  asked  a  physician  as  to 

the  value  of  nurse  hire  where  appellee  lived,  on  the  ground 

that  the  evidence  shows  that  appellee  was  nursed 

5.  during  his  sickness  by  his  wife,  who  could  not  re- 
cover for  such  services.     In  Brosnan  v.  Sweetser 

(1891),  127  Ind.  1,  objection  was  made  to  a  similar  ques- 
tion, where  a  brother  and  sister  had  nursed  the  injured 
person.  The  court  stated  that  their  attention  had  not  been 
called  to  any  evidence  showing  such  a  state  of  facts  as  would 
even  preclude  the  nurses  from  recovering  the  value  of  their 
services  from  the  party  injured.  "But,"  said  the  court,  "if 
such  facts  did  exist,  and  the  question  was  properly  pre- 
sented, the  evidence  was  competent.  One  element  of  dam- 
ages is  the  reasonable  value  of  properly  nursing  and  caring 
for  the  injured  person.  If  this  be  done  by  some  good  friend 
or  member  of  the  family,  who  donated  his  services,  that  is 
the  good  fortune  of  the  appellee,  and  a  matter  with  which 
the  persons  liable  have  no  concern."  See  Pennsylvania  Co. 
V.  J/aWonr  (1885),  104  Ind.  239;  Ohio,  etc.,  R.  Co.  v. 
Dicherson  (1877),  59  Ind.  317. 

In  the  redirect  examination  of  one  of  appellant's  wit- 
nesses he  was  asked :    "Did  you  notice  the  motorman  have 
hold  of  that  brass  handle  and  operate  it  in  any  way 

6.  on  that  occasion  just  previous  to  the  accident  ?"    An 
objection  to  the  question  as  leading  and  suggestive 

was  sustained.  The  ruling  was  right.  It  is  clearly  leading, 
and  suggests  to  the  witness  that  the  motorman  did  have 

Vol..  39—10 
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hold  of  the  handle,  and  that  he  was  operating  it    The  per- 
mission to  propound  leading  questions  is  much  in  the  dis- 
cretion of  the  trial  court.    In  view  of  the  testimony 
7.     of  the  same  witness  on  direct  examination  it  cannot 
be  said  that  the  action  of  the  court  deprived  appel- 
lant of  any  competent  testimony.     See  2  Elliott,  Evidence, 
§842,  et  seq,;  Shockey  v.  Mills  (1880),  71  Ind.  288,  36 
Am.  Rep.  196. 

Judgment  affirmed. 


Western  Union  Telegraph  Company  v.  Sanders, 
Administrator. 

[No.  5,886.    Filed  November  27,  1906.] 

1.  Trial. — Conclusions  of  Law. — Form  of, — A  conclusion  of  law 
"that  plaintiff  recover  $100"  is  sufficient    p.  147. 

2.  Same. — Special  Findings, — Evidence. — Telegraphs  and  Tele- 
phones.— Testimony  that  defendant's  agent  had  received  the 
message  in  question  in  front  of  the  warehouse  and  that  it  was 
a  custom  to  receive  them  there  supports  a  special  finding  that 
it  was  such  agent's  custom  to  receive  messages  outside  of  the 
office,    p.  147. 

3.  Same. — Special  Findings. — Evidence. — A  special  finding  sub- 
stantially following  the  testimony  of  a  witness  for  plaintiff  is 
not  without  support,    p.  148. 

4.  Same. — Special  Findings. — Evidence. — Telegraphs  and  Tele- 
phones.— Failure  to  Send. — A  special  finding  that  defendant 
telegraph  company  did  not  send  a  certain  message  is  supported 
by  the  evidence,  where  the  defendant's  operator  testifies  that  it 
was  not  sent.     p.  149. 

5.  Telegraphs  and  Telephones. — Receipt  of  Messages. — Custom. 
— Failure  to  Deliver. — A  telegraph  company  is  liable  to  the 
sender  of  a  message  for  the  statutory  penalty,  where  its  agent 
receives  a  verbal  message,  according  to  custom^  out  of  the  office, 
writes  it  down,  receives  the  pay  for  transmission,  takes  it  into 
the  office  but  fails  to  transmit  it.    p.  149. 

From  Orange  Circuit  Court ;  Thomas  B.  BuskirJc,  Judge. 

Action  by  Rosa  Sanders,  for  whom,  on  her  death,  Will- 
iam Sanders,  as  her  administrator,  was  substituted,  against 
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the  Western  Union  Telegraph  Company.  From  a  judg- 
ment for  $100  for  plaintiff,  defendant  appeals.    Affirmed. 

Chambers,  Pickens,  Moores  &  Davidson,  George  H. 
Fearons  and  Samuel  R.  Lambdin,  for  appellant. 

WUl  J,  Buskirk,  for  appellee. 

CoMSTOCK,  J. — ^Action  by  appellee's  decedent  against 
appellant  to  recover  a  statutory  penalty  of  $100  for  failure 
to  transmit  a  telegram  on  behalf  of  decedent,  from  Paoli 
to  William  Sanders,  at  Bloomington,  Indiana. 

The  complaint  was  in  two^paragraphs.  The  first  alleged 
that  the  plaintiff  filed  a  dispatch  at  defendant's  office.  The 
second,  that  plaintiff,  by  her  agent,  Calvin  K.  Leonard, 
filed  the  dispatch.  The  case  was  put  at  issue  by  the  general 
denial,  the  cause  tried  by  the  court,  special  findings  made, 
conclusion  of  law  stated,  and  judgment  rendered  in  favor 
of  appellee  for  $100.  Upon  a  showing  that  said  Rosa 
Sanders,  plaintiff,  was  dead,  William  Sanders,  adminis- 
trator of  her  estate,  was  substituted  as  party  plaintiff.  For 
reversal  of  the  judgment,  appellant  relies  upon  the  alleged 
error  of  the  court  in  its  conclusion  of  law  upon  the  special 
findings,  and  in  overruling  appellant's  motion  for  a  new 
trial. 

Appellant's  first  proposition  is,  that  the  conclusion  of 

law  "  *that  plaintiff  recover  $100,'  is  not  a  conclusion  of 

law  sufficient  in  form  or  substance  to  support  the 

1.  judgment."     There    is    no    prescribed    form    for 
stating  a  conclusion  of  law.     It  is  to  be  distin- 
guished from  the  findings  and  from  the  judgment.    While 
it  is  usual  to  say  that  the  plaintiff  is  entitled  to  or  ought 
to  recover,  such  words  are  not  essential. 

Appellant's  second  proposition  is  that  there  is  no  evi- 
dence to  support  special  findings  nine,  ten,  eleven,   and 
twelve.    Preceding  said  finding  nine  the  court  finds 

2.  that  Charles  Ham,  on  September  26,  1903,  was  the 
agent  and   operator  for  said   defendant  company. 

He  was  also  agent  for  the  Monon  railroad,  and  as  such 
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agent  his  duties  called  him  to  different  parts  of  the 
railroad  yards.  He  resided  just  north  of  the  depot, 
and  across  the  tracks  of  said  railroad  company.  He 
owned  and  operated  a  warehouse  just  across  the  track  from 
said  depot,  in  which  depot  the  office  of  said  defendant  tele- 
graph company  was  situated.  Finding  nine  is  as  follows: 
"That  it  was  the  custom  of  said  Ham  to  have  tendered  him, 
when  at  his  residence  and  at  his  warehouse  and  in  the  yards 
of  said  railroad  company,  telegrams,  and  that  it  was  the 
custom  of  said  Ham  to  receive  such  telegrams  so  tendered 
him."  Appellant's  agent  testified  that  the  message  had 
been  delivered  to  him  at  or  in  front  of  the  warehouse.  "In 
fact  it  is  an  everyday  occurrence,  some  persons  passing  up 
there  with  a  message  at  most  any  time  at  night."  The  agent 
was  best  qualified  to  speak  of  his  custom.  The  finding  is 
not  without  support  of  the  evidence.  • 

The  tenth  finding  is  as  follows :    "That  on  September  26, 
1903,  Calvin  K.  Leonard,  acting  as  agent  for  Rosa  Sanders, 

called  at  the  office  of  said  defendant  company,  in 
3.     the  town  of  Paoli,  for  the  purpose  of  sending  a 

message,  and,  not  finding  said  operator.  Ham,  in  said 
office,  found  him  at  or  near  the  warehouse  just  north  of  the 
depot,  and  told  him  that  he  wished  to  send  a  message;  that 
said  Ham  said:  'All  right,  give  it  to  me;'  that  said 
Leonard  said:  'Will  it  do  as  well  here  as  at  the  office?* 
that  said  Ham  replied:  Tes;'  that  said  Leonard  then 
said:  'It  is  to  William  Sanders,  Bloomington,  Indiana;* 
that  said  Ham  then  took  paper  and  pencil  to  write  it  down ; 
that  said  Leonard  then  instructed  him  to  say:  Tour 
mother-in-law  is  dead.  Come  at  once,'  and  to  sign  Rosa 
Sanders's  name  to  the  same ;  that  said  Leonard  then  asked 
said  Ham  as  to  the  cost  of  the  same,  and  that  Ham  said: 
'It  will  be  twenty-five  cents;'  that  said  Leonard  then  ten- 
dered and  paid  said  Ham  the  sum  of  twenty-five  cents  for 
the  transmission  of  said  message,"  with  the  added  state- 
ment of  the  witness  that  he  found  a  boy  in  the  office  who 
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said  that  be  could  send  the  message.  This  is,  in  substance, 
the  testimony  of  Leonard,  witness  for  appellee. 

The  eleventh  finding  is  that  the  operator  did  not  send 
the  dispatch  at  all.     This  is  supported  by  the  direct  evi- 
dence  of  the    agent   and    operator   himself.     The 

4.  twelfth  is  as   follows:     "That  said  message  was 
taken  by  said  Ham  on  said  date  near  the  hour  of 

noon;  that  on  the  day  following  Everett  Hall  was  in  the 
telegraph  office  of  said  company  and  saw  said  message  on 
the  files  and  said  to  said  Ham:  'There  is  no  use  to  send 
that  message  now,  for  William  Sanders  is  in  town.*  '*  This 
finding  is  amply  supported  by  the  evidence. 

Appellant  argues  that  the  statute  contemplates  the  filing 
of  messages  in  the  office ;  that  a  verbal  communication  can- 
not bind   the   company,    unless,   by   a   recognized 

5.  custom  held  out  to  the  world,  that  whenever  any  of 
its  employes,  whether  at  the  post  of  duty  or  else- 
where, accepts  a  message,  it  would  undertake  under  penalty 
to  transmit  the  same;  that  the  legislature,  in  creating  the 
penalty,  had  in  mind  the  receiving  of  dispatches  either 
written  or  printed ;  that  whatever  the  agent  did  or  omitted 
to  do  with  reference  to  writing  down  the  message  orally 
given  him,  he  did  as  agent  of  the  sender.  We  may  admit 
that  the  statute  seems  to  contemplate  the  filing  of  dis- 
patches at  the  company's  office,  or  with  an  agent  while  on 
duty,  and  still,  under  the  facts  in  this  case,  affirm  the  judg- 
ment of  the  trial  court  The  legislature  may,  in  creating  a 
penalty,  have  had  in  mind  the  receiving  of  dispatches  that 
were  either  written  or  printed,  and  yet  "thousands  of  mes- 
sages are  received  for  transmission  by  telegraph  companies, 
which  are  communicated  to  them  orally  by  the  senders,  and 
which  the  companies'  agents  write  Out  and  send  by  the 
implied  authority  of  the  sender.  If  they  are  so  received, 
they  are  mfessages  to  be  transmitted  subject  to  all  the  lia- 
bilities imposed  by  law."  Western  Union  Tel.  Co,  v.  BtLs- 
kirk  (1886),  107  Ind.  549,  557.    It  has  been  held  that  nn 
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operator,  in  writing  a  message  for  the  sender,  becomes  the 
agent  of  the  sender.  Western  Union  Tel.  Co.  v.  Edsall 
(1885),  63  Tex.  668;  Western  Union  Tel.  Co.  v.  Foster 
(1885),  64  Tex.  220,  53  Am.  Rep.  754;  Gulf,  etc.,  B.  Co. 
V.  Geer  (1893),  5  Tex.  Civ.  App.  349,  24  S.  W.  86.  In 
the  first  case  it  is  said  that  the  operator  was  the  agent  of 
the  company  to  receive  and  transmit,  but  not  to  write,  mes- 
sages for  others.  In  Carland  v.  Western  Union  Tel.  Co. 
(1898),  118  Mich.  369,  76  N.  W,  762,  43  L.  R,  A.  280, 
74  Am.  St.  394,  these  cases  are  criticised  as  going  too  far. 
In  Wood  V.  Western  Union  Tel.  Co.  (1894),  59  Mo.  App. 
236,  the  complaint  was  held  to  be  fatally  defective  which 
did  not  show  that  the  message  was  delivered-  at  the  office 
of  the  telegraph  company.  The  complaint  in  the  case  at 
bar  alleges  delivery  at  the  office  of  appellant.  It  is  held  in 
the  case  of  Cumberland  Tel.,  etc,  Co.  v.  Sanders  (1903), 
83  Miss.  357,  35  South.  653,  that  only  written  or  printed 
messages  are  within  the  purview  of  the  statute  providing  a 
penalty  for  failure  to  transmit.  The  decisions  under  the 
statutes  of  Texas  and  Mississippi  are  upon  facts  peculiar 
to  the  particular  cases. 

If  we  concede  that  the  operator  was  the  agent  of  the 
sender  in  writing  the  message  and  until  the  message  was 
actually  in  the  office  of  appellant,  yet  when  it  was  filed  in 
appellant's  office  by  its  agent  he  ceased  to  be  the  agent  of 
the  sender,  and,  in  line  of  his  duty,  was  the  agent  of  the 
appellant.  In  this  view  of  the  case,  whether  he  received 
the  dispatch  according  to  a  usage  or  custom  could  make  no 
difference.  Th5  complaint  relies  upon  a  failure  to  transmit 
the  message.  The  evidence  shows  that  it  remained,  for 
many  hours,  in  the  office  of  appellant  with  the  knowledge 
of  its  agent,  to  whom  the  cost  of  transmission  had  been 
paid,  without  his  making  any  attempt  to  transmit  it 

Judgment  affirmed.  • 
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Baltimore  &  Ohio  Southwestern  Railway 
Company  v.  Kleespies. 

[No.  5,611.     Filed  February  23,  1906.     Rehearing  denied  June 
19,  1906.    Transfer  denied  December  11,  1906.] 

1.  Pleading.  —  Allegations.  —  General — Specific. — The  specific, 
control  the  general  allegations  in  a  pleading,    p.  156. 

2.  Same. — Complaint. — Railroads. — Backing  Train  over  Railroad 
Crossing. — Negligence. — A  complaint  showing  that  defendant 
railroad  company  backed  its  train  over  a  railroad  crossing  while 
another  train  was  crossing,  the  other  train  having  the  right 
of  way,  and  while  the  signal  which  was  in  plain  view  showed 
that  such  other  train  had  the  right  of  way,  states  a  cause  of 
action  in  favor  of  a  passenger  of  such  other  train,  injured 
thereby,    p.  157. 

3.  Negligence.  —  Separate  Acts.  —  Joint  Result.  —  Liability. — 
Where  two  or  more  joint  tort-feasors'  acts,  without  concerted 
action,  unite  in  producing  damage,  they  are  severally  but  not 
jointly  liable  therefor,    p.  157. 

4.  Same. — Railroads. — Flagmen. — Joint  Liability  for  Acts  of.^^ 
Separate  railroad  companies  uniting  to  maintain  a  common 
system  of  signals  and  to  employ  a  flagman  at  a  common  rail- 
road crossing,  are  jointly  liable  for  negligence  in  respect  to 
their  common  undertakings,    p.  157. 

5.  Pleading.  —  Complaint.  —  Negligence.  —  Proximate  Cause.  — 
Railroads. — Backing  over  Crossing. — A  complaint  showing  that 
defendant  railroad  company  negligently  backed  its  train  over  a 
railroad  crossing  which  was  occupied  by  another  train  and  that 
the  signal  showed  such  other  train  had  the  right  of  way,  shows 
that  defendant's  negligence  was  the  proximate  cause  of  the 
damage  at  such  crossing,    p.  158. 

6.  Negugencb. — Proxim^ate  Cause. — Negligence  may  be  the 
proximate  cause  of  an  injury  without  being  its  sole  or  imme- 
diate cause,    p.  159. 

7.  Raiuioads.  —  Crossings.  —  Collisions.  —  Passengers.  — ^A  pas- 
senger of  one  railroad  company  can  maintain  an  action  against 
another  company  for  an  injury  resulting  from  a  negligent  col- 
lision at  a  railroad  crossing,  although  his  own  company  was 
also  negligent,    p.  159. 

8.  Negugencb. — Proximate  Cause. — The  proximate  cause  of  an 
injury  is  such  a  cause  as,  without  the  intervention  of  an  un- 
foreseen independent  cause,  produces  such  injury,  and  without 
which  such  injury  would  not  have  occurred,     p.  160. 
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9.  Appeal. — Briefs. — Waiver. — Only  those  points  objected  to 
and  which  objections  are  supported  by  arg^ument,  will  be  ion- 
sidered  on  appeal,    p.  160. 

10.  Same. — Instructions. — Joint  Exceptions. — ^Where  the  defend- 
ant excepted  ''to  the  action  of  the  court  in  giving  these  instruc- 
tions," the  exception  was  joint  and  not  well  taken  unless  every 
one  of  such  instructions  was  bad.    p.  160. 

11.  Trial. — Instructions. — Railroads. — Crossings. — Backing  over. 
— An  instruction  that  the  jury  should  find  for  the  plaintiff  if 
they  found  that  defendant  railroad  company  negligently  backed 
its  train  over  the  railroad  crossing,  causing  plaintiff's  injuries 
without  his  fault,  is  not  incorrect,  where  the  fact  of  the  backing 
and  plaintiff's  freedom  from  fault  were  undisputed,    p.  161. 

12.  Same. — Instructions. — Railroads. — Contributory  Negligence. 
— An  instruction,,  in  a  personal  injury  case,  that  if  contributory 
negligence  were  proved,  plaintiff  would  forfeit  his  right  of  re- 
covery and  that  the  burden  of  proving  same  was  on  defendant, 
is  not  objectionable,    p.  162. 

13.  Same. — Instructions. — Railroads. — Crossings. — Care  Rehired. 
— An  instruction,  in  a  personal  injury  case,  that  the  "stop,  look 
and  listen"  rule  is  as  imperative  upon  a  railroad  company  whose 
train  is  approaching  a  railroad  crossing  as  upon  a  pedestrian 
approaching  a  highway  crossing,  where  such  company  is  run- 
ning its  train  over  a  railroad  crossing  having  no  derailing 
device,  and  controlled  by  a  flagman  employed  by  both  com- 
panies, and  whose  signals  commanded  defendant  not  to  eross, 
is  not  erroneous,    p.  163. 

14.  Railroads. — Collision. — Liability, — Where  a  passenger  of 
one  railroad  company  is  injured  by  a  collision  of  his  train  with 
the  train  of  another  company,  he  may  maintain  his  action 
against  the  negligent  one,  or  both,  if  they  are  jointly  negli- 
gent,   p.  164. 

15.  Appeal. — Briefs. — Waiver. — Points  not  discussed  on  appeal 
are  waived,     p.   164. 

16.  Same. — Consideration  of  Appeals. — Appeals  to  the  higher 
courts  are  considered  solely  upon  the  record,     p.  164. 

17.  Same. — Joint  Defendants. — Appeal  by  One. — The  Appellate 
Court  cannot  disturb  a  verdict  for  one  defendant,  in  an  appeal 
by  the  other,  where  the  record  presents  no  question  as  to  the 
acquitted  defendant,    p.  165. 

18.  Railroads.  —  Negligence. — Injuries. — Fraud, — Compelling  a 
railroad  company  to  pay  damages  for  negligently  backing  its 
train  against  another  train,  thereby  causing  plaintiff,  a  pas- 
senger on  such  other  train,  to  suffer  a  supra-cotyloid  disloca- 
tion of  his  hip,  confining  him  to  his  bed  for  three  weeks  and 
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rendering  him  imable  to  work  for  three  months,  does  not  con- 
stitute "a  bold  fraud/'  nor  is  such  an  injury  "simi^ted."    p.  165. 

19.  Damages. — Excessive. — Where  improper  influences  do  not 
appear  to  have  misled  the  jury,  the  damages  assessed  will  not 
be  considered  excessive,    p.  166. 

20.  Appeal.  —  Inetructums,  —  Exeeptione.  —  Statutes.  —  Under 
§544a  Bums  1905,  Acts  1903,  p.  338,  §1,  exceptions,  orally 
taken  to  the  instructions  given,  and  afterward  entered  in 
the  order-book,  are  reviewable  on  appeal,  the  giving  of  such 
instructions  being  assigned  as  reasons  for  a  new  trial,    p.  166. 

21.  Trial.  —  Instructions,  —  Defining  Negligence,  —  Invasion  of 
Province  of  Jury, — An  instruction  that  if  the  jury  should  find 
certain  facts  to  exist,  such  facts  would  constitute  negligence, 
is  not  an  invasion  of  the  province  of  the  jury.    pp.  168,  169. 

22.  Same. — Instructions, — How  Considered, — Instructions  must 
be  considered  as  an  entirety  and  if  they  thus  fairly  present  the 
case  to  the  jury,  they  will  not  be  held  erroneous,    p.  169. 

From  Clark  Circuit  Court ;  Jacob  Herter,  Special  Judge. 

Action  by  Edward  W.  Kleespies  against  the  Baltimore  & 
Ohio  Southwestern  Railway  Company.  From  a  judgment 
on  a  verdict  for  plaintiff  for  $3,000,  defendant  appeals. 
Affirmed. 

Edwa/rd  Barton  and  C.  L.  &  H,  E,  Jewettj  for  appellant. 

James  W.  Fortune  and  M.  Z.  Stannard,  for  appellee. 

Wiley,  J. — ^Action  against  appellant  and  the  Pittsburgh, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company  to  re- 
cover damages  for  personal  injuries  sustained  by  appellee 
through  their  alleged  negligence.  A  trial  by  jury  resulted 
in  a  verdict  in  favor  of  appellee  as  against  appellant,  and 
in  favor  of  its  codefendant.  Appellant's  motion  for  a  new 
trial  was  overruled,  and  judgment  pronounced  upon  the 
verdict. 

The  Pittsburgh,  Cincinnati,  Chicago  &  St  Louis  Rail- 
way Company,  hereafter  called  the  Pennsylvania  company, 
is  not  made  a  party,  but  was  served  with  notice  of  the  ap- 
peal, and  has  filed  a  brief.  Appellant's  demurrer  to  the 
first  and  second  paragraphs  of  the  amended  complaint  was 
overruled,  and  such  ruling,  together  with  the  overruling  of 
the  motion  for  a  new  trial,  is  relied  upon  for  reversal. 
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Omitting  the  formal  parts  of  the  first  paragraph  of  the 
amended  complaint,  it  is  averred  that  appellant  owned  and 
operated  a  line  of  railroad  over  and  upon  Broadway  in  the 
city  of  Jeffersonville,  and  that  said  street  runs  north  and 
south ;  that  the  Pennsylvania  company  owned  and  operated 
a  line  of  railroad  over  and  along  Sixth  street  in  said  city, 
and  that  the  two  railroads  cross  each  other  at  the  intersec- 
tion of  said  two  streets ;  that  at  said  crossing  the  two  rail- 
road companies  employed  a  flagman  or  watchman  to  signal 
their  trains  to  stop  and  start  on  said  streets  as  they  ap- 
proached the  crossing  before  passing  over  the  same,  and  for 
that  purpose  said  flagman  employed  lights,  targets,  and  a 
semaphore,  owned  and  furnished  by  said  companies;  that 
it  was  the  duty  of  both  of  said  companies,  their  engineers, 
agents,  etc.,  in  charge  of  their  trains,  to  obey  said  signals 
and  conform  to  the  same  as  displayed  and  given  by  the 
watchman,  in  running  their  trains  at  said  crossing ;  that  on 
January  18,  1904,  appellee  was  a  passenger  upon  one  of 
the  trains  of  the  Pennsylvania  company,  and  by  reason 
thereof  was  entitled  to  ride  thereon  fi'om  the  city  of  New 
Albany  to  the  city  of  Jeffersonville;  that  he  was  on  said 
train  when  it  approached  said  crossing;  that  by  displaying 
a  red  target  light — it  being  10  o'clock  at  night — the  watch- 
man signaled  the  train  to  stop  west  of  the  crossing  until 
one  of  appellant's  trains  had  crossed  from  the  south;  that 
the  engineer,  agents,  etc.,  in  charge  of  the  train  on  which 
appellee  was  a  passenger  obeyed  said  signal,  and  stopped 
said  train,  until  signaled  by  the  flagman  to  pass  over  the 
crossing ;  that  the  train  upon  which  he  was  riding  carelessly 
attempted  to  pass  over  said  crossing  while  appellant  was 
attempting  to  back  over  the  crossing  from  north  to  south, 
without  first  ascertaining  that  there  was  no  other  train  or 
locomotive  in  sight  approaching  and  about  to  pass  over, 
which  backing  train  the  engineer  of  said  Pennsylvania 
company's  train  could  have  seen,  if  he  had  looked,  in  time 
to    avoid    a    collision;    that   after    appellant's    train   had 
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passed  over  the  crossing  from  south  to  north,  the  engineer, 
employes,  etc.,  in  charge  of  the  same  carelessly  and  negli- 
gently attempted  to  back  said  train  over  the  crossing  from 
north  to  south,  without  first  ascertaining  that  there  was  no 
other  train  or  locomotive  in  sight  approaching  and  about 
to  pass  over  the  crossing — ^which  passing  train  of  the  Penn- 
sylvania company  appellant's  agents  and  employes  in 
charge  of  its  train  could  have  seen  if  they  had  looked — and 
without  first  receiving  the  proper  signal,  which  would  have 
been  the  displaying  of  a  white  light  by  the  flagman,  to  back 
their  train  over  the  crossing,  and  in  violation  of  a  red-light 
signal  from  the  watchman,  which  so  given  warned  appellant 
of  the  approach  of  a  train  on  the  track  of  the  Pennsylvania 
company ;  that  the  last-named  train  was  about  to  pass  over 
said  crossing,  and  had  the  right  of  way,  and  that  appel- 
lant's train  was  to  remain  north  of  the  crossing  until 
signaled  by  the  flagman,  by  his  displaying  a  white  light 
for  it  to  cross ;  that,  by  the  careless,  negligent,  and  unlaw- 
ful acts  of  said  companies,  said  two  trains  collided  with 
each  other  at  the  crossing;  that  the  passenger-coach  in 
which  appellee  was  seated  was  struck  with  great  force, 
throwing  him  from  his  seat  between  two  other  seats,  by 
which  his  hip  was  dislocated,  his  back  and  side  were 
bruised,  and  he  was  otherwise  injured,  etc. 

The  second  paragraph  of  the  amended  complaint  is  very 
similar  to  the  first,  except  that  the  charge  of  negligence  is 
differently  expressed,  as  shown  by  the  following:  "That 
at  said  crossing,  on  said  date,  said  defendants,  through  and 
by  their  engineers,  agents  and  employes,  unlawfully,  care- 
lessly and  negligently  attempted  to  run  their  locomotives, 
with  cars  attached,  upon  and  over  said  crossing,  and  in  so 
attempting  to  pass  over  said  crossing  said  trains,  with  loco- 
motives and  cars  attached,  ran  into  and  upon  each  other 
with  great  force  and  violence,  injuring  the  plaintiff  as  here- 
inafter mentioned;  that  said  imlawful,  careless,  and  negli- 
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gent  acts  of  said  defendants,  and  each  of  thi^m,  aforesaid, 
at  said  crossing,  consisted  in  a  failure  on  the  part  of  said 
defendants,  through  and  by  their  engineers,  agents,  and  em- 
ployes in  charge  of  said  trains,  to  stop  and  start  their  loco- 
motives, with  cars  attached,  in  obedience  to  the  signal  or 
signals  of  their  flagman  or  watchman  at  said  crossing,  be- 
fore and  as  they  approached  the  same;  a  failure  on  their 
part  and  on  the  part  of  each  of  them  first  to  ascertain  before 
passing  over  said  crossing  that  there  was  no  other  train  or 
locomotive  in  sight  approaching  and  about  to  pass  over  said 
track  and  crossing  or  occupying  the  same,  and  a  failure  on 
their  part  and  on  the  part  of  each  of  them  to  look  and  listen 
for  the  approach  of  a  train  of  cars,  with  locomotive  at- 
tached, at  said  crossing  occupying  the  same  or  about  to  pass 
over  the  same." 

The  learned  counsel  for  appellant  suggest  in  a  very  able 
brief  that  the  lower  court  overrifled  the  demurrer  because 
the  complaint  charged  the  negligent  backing  of  appellant's 
train  while  the  train  of  the  Pennsylvania  company  was 
passing  over  the  crossing.  It  is  urged,  however,  that  the 
complaint  is  bad,  and  the  demurrer  should  have  been  sus- 
tained, because  it  appears  by  the  specific  statement  of  facts 
that  there  *was  no  common  pilrpose  or  unity  of  design  on 
the  part  of  the  two  railroad  companies ;  that  appellee's  in- 
jury was  not  the  natural  consequence  of  appellant's  negli- 
gence, and  finally  that  the  negligence  of  the  Pennsylvania 
company  was  the  proximate  cause  of  the  injury. 

Counsel  further  argue  that  the  trial  court  should  have 

tested   the   complaint  by   the   specific   averments   thereof, 

without  reference  to  the  general  allegation  of  negli- 

1.  gence  against  the  appellant.  The  proposition  of 
law,  as  stated  by  counsel,  is  correct,  as  declared  by 
the  authorities.  Scheiher  v.  United  Tel  Co.  (1899),  163 
Ind.  609. 

The  specific  facts  relating  to  the  acts  of  appellant  which 
are  charged  to  be  negligent  are  that  it  backed  its  train 
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against  a  passenger-train  of  the  Pennsylvania  com- 

2.  pany  while  the  latter  company,  by  the  signal  ex- 
hibited by  the  flagman,  had  the  right  of  way,  and 

by  reason  thereof  was  entitled  to  pass  over  the  crossing,  and 
that,  when  the  signal  for  the  Pennsylvania  company's  train 
to  pass  was  exhibited,  appellant's  servants  in  charge  of  the 
backing  train  could  have  seen  the  signal  if  they  had  looked, 
and  which  signal  conveyed  to  them  the  important  informa- 
tion that  the  Pennsylvania  company  had  the  right  of  way, 
and  was  a  warning  to  appellant's  servants  that  they  had  no 
right,  in  the  face  of  such  signal,  to  back  the  train  over  the 
crossing. 

These  are  the  material  facts  upon  which  the  complaint 
seeks  to  fasten  negligence  upon  appellant,  and,  in  our  judg- 
ment, in  this  regard,  make  the  complaint  invulner- 

3.  able  to  the  attacks  of  the  demurrer.  Other  objections 
urged  to  the  complaint  are,  that  as  between  the  two 

railroad  companies  there  was  no  concert  or  unity  of  action 
and  common  design,  and  "that  parties  whose  independent 
acts  unite  to  produce  certain  consequences  are  not  jointly 
liable."  In  support  of  the  latter  proposition  we  are  cited 
to  the  case  of  the  West  Muncie  Sirawboard  Co.  v.  Slack 
(1904),  164  Ind.  21,  where  it  is  said:  "It  is  probably  true 
that  an  action  at  law  for  the  recovery  of  money  damages,  as 
distinguished  from  a  suit  in  equity,  cannot  be  maintained 
jointly  against  various  tort-feasors  among  whom  there  is 
no  concert  or  unity  of  action  and  no  common  design,  but 
whose  independent  acts  unite  in  their  consequences  to  pro- 
duce the  damage  in  question.  *  *  *  Each  separate 
wrongdoer  is  chargeable  with  his  own  acts  alone,  in.  the 
absence  of  a  joint  purpose  among  the  participants." 

While  the  abstract  proposition  of  law  as  declared  in  the 

case  just  cited  is  abundantly  supported  by  the  authorities, 

as  applied  to  the  facts  in  this  case,  it  is  not  ap- 

4.  plicable.     By  the  averments  of  each  paragraph  of 
the  amended  complaint,  it  is  shown  that  these  two 
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railroad  companies  maintained  a  joint  system  of  signals  to 
control  the  operating  and  running  of  trains  over  this 
crossing.  The  flagman  was  their  joint  servant.  Appellant's 
servants  had  passed  over  the  crossing  to  a  point  north  of  it, 
and  when  they  had  reached  that  point  the  flagman  adjusted 
the  signal,  which  deprived  them  of  the  right  to  make  fur- 
ther use  of  the  crossing  until  another  signal  should  be 
given,  which  would  signify  to  appellant's  servants  that  they 
might  again  move  their  train  over  the  crossing.  It  is  spe- 
cifically charged  that  with  the  signal  against  them  appel- 
lant's servants  backed  the  train  toward  the  crossing,  by 
reason  of  which  it  collided  with  the  passenger  train  of  the 
Pennsylvania  company. 

It  is  contended  by  counsel  for  appellant  that  as  the  com- 
plaint alleges   that  the   Pennsylvania  company  carelessly 

and  negligently  attempted  to  pass  over  the  crossing 
5.     while  appellant's  train  was  attempting  to  back  over 

it,  without  first  ascertaining  that  there  was  no  other 
train  approaching  and  about  to  pass  over,  which  backing 
train  of  appellant  the  Pennsylvania  company's  servants  in 
charge  of  its  train  could  have  seen  if  they  had  looked,  and 
thus  have  avoided  the  accident,  it  affirmatively  appears 
that  the  proximate  cause  of  appellee's  injury  was  the  negli- 
gent acts  of  the  Pennsylvania,  company  just  recited.  Coun- 
sel argue  that  such  negligent  acts  of  the  Pennsylvania  com- 
pany were  an  independent,  intervening  cause  which  ex- 
tended the  consequences  of  appellant's  negligence  far 
beyond  any  result  which  might  have  been  reasonably  antici- 
pated or  foreseen,  and  hence  for  such  consequences  appel- 
lant is  not  liable.  From  our  viewpoint  appellant  cannot 
shield  itself  behind  the  negligence  of  the  Pennsylvania 
company,  if  it  was  guilty  of  any  acts  of  negligence  which 
led  to  the  injury,  but  it  must  meet  and  defend  against  its 
own  negligence.  It  is  apparent  that  the  accident  would  not 
have  occurred  if  the  Pennsylvania  company's  train  had  not 
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attempted  to  pass  the  crossing  when  the  signal  was  given 
to  it  that  the  way  was  clear.  The  signal  was  as  binding 
upon  appellant  as  it  was  upon  its  codefendant.  Assuming, 
therefore,  and  it  is  a  reasonable  assumption  in  the  face  of 
the  facts  pleaded,  that  the  Pennsylvania  company  had  the 
right  of  way,  and  was  entitled  to  the  crossing,  it  necessarily 
follows  that  the  negligent  backing  of  appellant's  train  was 
the  proximate  cause  of  the  injury. 

In  Cincinnati,  etc.,  B,  Co.  v.  Warihington  (1903),  30 

Ind.  App.  663,  96  Am.  St.  355,  it  was  said:    "Negligence 

may  be  the  proximate  cause  of  an  injury  of  which 

6.  it  is  not  the  sole  or  immediate  cause.    It  is  enough 
for  it  to  be  the  efficient  cause  which  set  in  motion 

the  chain  of  circumstances  leading  up  thereto."  Here,  as 
it  seems  to  us,  from  the  facts  pleaded,  the  efficient  cause  of 
the  injury  was  the  backing  of  appellant's  train. 

If  it  be  conceded  that  the  facts  pleaded  show  negligence 

on  the  part  of  both  companies,  still  the  complaint  would  be 

good  as  against  appellant;  for  it  is  the  law  that  a 

7.  passenger  on  the  train  of  one  railroad  company  may 
sue  and  recover  from  another  railroad  company  for 

an  injury  resulting  from  a  collision  at  a  crossing,  caused 
by  the  negligent  backing  of  a  train  of  the  latter  into  a  car 
of  the  former,  occupied  by  the  injured  party,  even  though 
the  company  that  had  undertaken  to  carry  him  was  guilty 
of  negligence.  Pittsburgh,  etc.,  R.  Co.  v.  Spencer  (1884), 
98  Ind.  186. 

If  it  appears  from  the  facts  pleaded  that  the  proximate 
cause  of  the  accident  was  the  backing  of  appellant's  train 
against  the  train  of  the  Pennsylvania  company,  while  it 
was  passing  over  the  crossing,  under  a  signal  that  it  had 
the  right  of  way,  then  the  complaint  is  sufficient  as 
against  the  appellant. 

Proximate  cause  has  been  defined  as  "such  a  cause  as 
operates  to  produce  particular  consequences  without  the 
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intervention  of  any  independent  unforeseen  cause 

8.  without   which   the   injuries   would   not   have   oc- 
curred."    21  Am.  and  Eng.Ency.  Law  (2d  ed.), 

485.  "By  'proximate  cause'  is  intended  an  act  which 
directly  produced,  or  concurred  directly  in  producing,  the 
injury."  Claypool  v.  Wigmore  (1904),  34  Ind.  App.,  35. 
It  is  plainly  evident,  under  the  averments  of  the  complaint, 
that  the  act  of  appellant  in  backing  its  train  directly  pro- 
duced the  injury,  and  without  which  the  injury  would  not 
have  occurred.  This  brings  it  within  the  rule  defining 
proximate  cause.  In  the  case  of  Cleveland,  etc,  R.  Co,  v. 
Gray  (1897),  148  Ind.  266,  the  complaint  was,  in  its  essen- 
tial characteristics,  very  much  like  the  one  before  us,  and 
it  was  held  good.  We  do  not  refer  to  it  at  length,  but 
suggest  that  it  is  in  point  and  instructive  here.  From  these 
considerations  we  have  reached  the  conclusion  that  there 
was  no  error  in  overruling  the  demurrer. 

Appellant's  motion  for  a  new  trial  is  predicated  upon 
alleged  error  in  giving  and  refusing  to  give  certain  instruc- 
tions and  in  overruling  its  motion  for  a  new  trial. 

9.  Of  the  many   instructions  complained  of,  counsel 
for  appellant  have  singled  out  and  discussed  but 

few  of  them,  and  under  the  rule  it  is  only  necessary  for  us 
to  consider  those  to  which  objections  have  been  made  and 
such  objections  supported  by  argument. 

The  instructions  are  brought  into  the  record  by  bill  of 
exceptions.     The  Pennsylvania  company  timely  tendered 

to  the  trial  court  a  series  of  eight  instructions,  all 
10.     of  which  were  given.     The  bill  of  exceptions  shows 

that  "to  the  action  of  the  court  in  giving  these  in- 
structions" the  defendant,  Baltimore  &  Ohio  Southwestern 
Railroad  Company,  at  the  time  excepted.  It  appears, 
therefore,  that  the  exception  taken  to  this  series  of  eight 
instructions  was  in  gross,  and  not  several.  It  is  the 
settled  rule  in  this  State  that  exceptions  to  instructions 
cannot  be  taken  in  gross,  but  must  be  taken  severally,  and 
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where  the  instructions  are  excepted  to  as  a  whole  the  excep- 
tion will  not  be  available  unless  all  the  instructions  were 
erroneous.  Musgrave  v.  State  (1893),  133  Ind.  297; 
Kelly  V.  John  (1895),  13  Ind.  App.  579.  Of  these  eight 
instructions  appellant  complains  only,  of  the  fourth  and 
seventh.  Under  the  rule  just  stated,  if  either  the  fourth  or 
seventh  instructions  is  erroneous,  the  error  is  not  available 
to  appellant,  unless  all  of  the  series  of  instructions  are 
erroneous.  Without  adverting  to  any  of  the  other  instruc- 
tions, or  setting  them  out,  either  in  abstract  or  in  detail, 
we  are  clear  that  some  of  them,  at  least,  correctly  state  the 
law,  and,  this  being  true,  we  cannot  consider  those  that 
appellant  claims  are  erroneous. 

The  appellee  tendered,  and  the  court  gave,  the  following 
instruction:    "(4)    If  you  find  from  the  evidence  that  the 

Baltimore  &  Ohio  Southwestern  Railroad  Company 
11.     carelessly  and  negligently  backed  its  cars  into  the 

passenger-coach  of  the  Pittsburg,  Cincinnati,  Chi- 
chago  &  St  Louis  Railway  Company  as  the  same  was 
crossing  the  intersection  of  the  tracks  at  Sixth  and  Broad- 
way streets  in  the  city  of  Jeffersonville,  and  you  further 
find  that  the  plaintiff  was  without  fault  at  the  time  of  the 
injury  complained  of,  your  finding  should  be  against  the 
defendant,  Baltimore  &  Ohio  Southwestern  Railroad  Com- 
pany, and  in  favor  of  the  plaintiff."  The  objections  urged 
to  this  instruction  is  that  it  directed  the  jury  to  find  a 
verdict  for  the  appellee,  if  they  believed  from  the  evidence 
that  appellant  was  guilty  of  negligence  in  the  single  act  of 
backing  its  cars  into  the  Pennsylvania  company's  train. 
It  is  urged  that  this  instruction  in  this  regard  was  er- 
roneous, because  it  gave  undue  prominence  to  a  single 
feature  in  the  case,  to  the  exclusion  of  others.  From  all  the 
facts  disclosed  by  the  record  we  are  very  strongly  impressed 
that  the  sole  cause  of  appellee's  injury  was  the  backing  of 
appellant's  train  against  the  train  of  the  Pennsylvania 
company,  as  it  was  passing  over  the  crossing.    This  becomes 
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more  plainly  manifest  in  view  of  the  facts  which  relate 
immediately  to  the  collision,  and  these  facts  are  undis- 
puted. It  fairly  appears  that  appellant's  train  passed  over 
the  crossing,  and  when  it  stopped  the  rear  end  of  its  rear 
car  was  about  ten  fe^t  from  the  crossing.  The  flagman  then 
displayed  the  white  light  as  an  indication  to  the  Pennsyl- 
vania company  that  its  train  had  the  right  of  way,  and 
displayed  the  red  light  to  appellant  company,  which  indi- 
cated that  it  had  no  right  to  the  crossing.  When  the  white 
light  was  displayed  the  Pennsylvania  company's  train 
started  to  pass  the  crossing.  Its  locomotive,  tender,  and 
one  passenger-coach  passed  safely  over,  the  latter  being 
slightly  scratched  at  the  rear  end  by  the  rear  car  of  appel- 
lant's train.  The  second  coach  of  the  Pennsylvania  com- 
pany's train  had  passed  about  one-fifth  of  its  length  before 
the  impact  of  the  two  trains,  which  produced  the  injury. 
It  seems  to  us  that  these  facts  conclusively  show  that  appel- 
lant was  backing  its  train  in  the  face  of  the  red  light 
against  it,  and  that  such  backing  was  the  proximate  cause 
of  the  injury.  It  follows  that  if  there  was  error  in  giving 
the  instruction,  it  was  harmless. 

The  court,  upon  its  own  motion,  gave  a  series  of  instruc- 
tions, to  the  fifth,  sixth,  and  eighth  of  which  appellant  com- 
plains.    The  fifth  is  as  follows:    "In  an  action  for 
12.     personal    injury    contributory    negligence    is    such 
negligence  on  the  part  of  the  plaintiff  as  helped  to 
produce  the  injuries  complained  of,  and  if  proved  by  a  pre- 
ponderance of  the  evidence  the  plaintiff  forfeits  the  right 
of  recovery.     The  plaintiff  is  required  to  prove  by  a  pre- 
ponderance of  the  evidence  that  the  negligence  of  the  de- 
fendants, or  of  either  of  them,  was  the  proximate  cause  of 
his  injuries,  but  the  plaintiff  is  not  required  to  prove  his 
freedom  from  contributory  negligence.     Such  defen^  may 
be  proved  by  the  defendants  under  the  general  denial,  and 
must  be  established  by  a  like  preponderance  of  the  evi- 
dence." Counsel  have  not  pointed  out  any  tenable  objection 
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to  this  instruction.  They  criticise  it  because  the  court 
stated  to  the  jury  that  if  proved  by  a  preponderance  of  the 
evidence  that  appellee  was  guilty  of  contributory  negli- 
gence he  "forfeits  the  right  of  recovery."  As  to  that  part 
of  the  instruction  counsel  say:  "Up  to  what  point  the 
plaintiff  had  a  right  of  recovery/'  and  just  where  his  con- 
tributory negligence  would  "forfeit"  this  right  might  be 
made  an  interesting  subject  of  discussion.  The  instruction 
under  consideration  correctly  states  the  law  upon  the  ques- 
tion of  contributory  negligence.  It  is  also  urged  that  the 
instruction  is  objectionable  because  it  told  the  jury  that  the 
appellee  was  required  to  prove  by  a  preponderance  of  the 
evidence  that  the  negligence  of  both  defendants,  or  either 
of  them,  was  the  proximate  cause  of  his  injuries.  It  is 
suggested  in  argument  that  the  instruction  eliminated  the 
question  of  proximate  cause  entirely  from  the  case  and 
made  the  appellant  responsible,  if  the  evidence  showed  that 
the  Pennsylvania  company's  negligence  was  the  proximate 
cause.     We  do  not  so  construe  the  instruction. 

The  sixth  instruction  referred  to  is  as  follows :  "A  rail- 
road corporation  must  exercise  ordinary  care  when  ap- 
proaching a  crossing  of  another  railroad,  and,  when 
13.  means  are  not  provided  by  which  a  collision  at  a 
railroad  crossing  is  rendered  impossible,  the  rule 
to  stop,  look,  and  listen  is  not  less  imperative  on  a  train 
approaching  such  crossing  than  upon  a  traveler  about  to 
approach  a  railroad  crossing,  who  must  stop,  look,  and 
listen  for  approaching  trains  before  entering  upon  such 
crossing."  The  objection  urged  to  this  instruction  is  that 
it  told  the  jury,  in  substance,  that  a  railroad  company,  in 
backing  its  trains  over  the  crossing  of  another  railroad,  is 
required  to  observe  the  same  care  that  a  traveler  must  in 
crossing  a  railroad.  As  applied  to  the  facts  in  this  case, 
we  do  not  think  the  instruction  is  wrong.  In  this  case, 
where  the  signals  given  to  both  companies  by  their  servant 
gave  to  the  Pennsylvania  company  the  right  to  pass  over 
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the  crossing,  it  was  the  duty  of  appellant,  in  the  face  of 
such  signal,  to  refrain  from  undertaking  to  back  its  train 
over  the  crossing  while  the  Pennsylvania  company's  train 
was  passing,  and  the  degree  of  care  it  was  required  to  exer- 
cise was  not  too  strongly  stated  in  the  instruction. 

The  eighth  instruction  informed  the  jury  that  if  a  pas- 
senger was  injured  at  a  railroad -crossing  by  the  negligent 
collision  of  trains,  he  could  recover  damages  from 

14.  the  company  whose  train  negligently  ran  into  the 
train  upon  which  he  was  being  carried,  although  the 

company  carrying  the  passenger  was  guilty  of  negligence, 
and  also  that,  if  the  joint  negligence  of  both  companies 
caused  the  collision,  both  of  them  would  be  liable.  This  is 
a  correct  statement  of  the  law.  Pittsburgh,  etc.,  R.  Co.  v. 
Spencer  (1884),  98  Ind.  186. 

Appellant  complained  also  because  the  trial  court  refused 

to  give  certain  instructions  tendered  by  it.     Counsel  have 

not  discussed  them,  but  merely  say:     "To  discuss 

15.  these  instructions  refused  in  detail  would  be  merely 
to  state  the  converse  of  the  argument  already  made 

against  those  given,  and  could  serve  no  good  purpose." 
Counsel  having  declined  to  support  these  instructions  by 
argument,  we  are  not  called  upon  to  consider  them. 

Upon  the  merits  of  the  case,  under  the  facts  disclosed  by 
the  record,  counsel  for  appellant  say :   "So  far  as  the  appel- 
lant is  concerned,  this  action  has  at  all  times  been  a 

16.  bold  fraud,  thus  far  successful.     All  the  circum- 
stances, and  a  great  preponderance  of  the  testimony 

worthy  of  belief,  indicate  that  the  injury  complained  of  was 
simulated  at  the  time  of  the  occurrence,  and  that  its  con- 
tinuance is  feigned."  Counsel  also  say  that,  if  there  eve* 
was  any  injury,  the  party  liable  was  the  Pennsylvania  com- 
pany, "whose  passenger  he  was,  yet,  during  the  trial,  the 
appellee  never  intended  to  hold  that  company  responsible." 
In  view  of  the  earnest  appeal  of  counsel  for  a  reversal  of 
the  judgment,  both  in  their  brief  and  in  oral  argument, 


NOVEMBER  TERM,  1906.  165 


Baltimore,  etc.,  R.  Co.  v.  Kleespies — 39  Ind.  App.  151. 

along  the  lines  just  indicated,  it  is  fair  for  us  briefly  to 
consider  what  they  say.  Courts  of  appeal  consider  and  dis- 
pose of  a  case  solely  upon  the  record. 

As  affecting  the  Pennsylvania  company,  no  question  is 

presented  by  the  record  by  which  the  judgment  in  its  favor 

can   be   disturbed.     The   question   of   its   liability, 

17.  upon  the  instructions  of  the  court,  and  under  the 
evidence,  was  submitted  to  and  determined  by  the 

jury.  That  judgment  must  stand,  because  it  is  not  ques- 
tioned in  any  manner  by  the  record. 

Counsers  contention  that  the  action  "is  a  bold  fraud" 

and  that  appellee's  injury  was  and  is.  "simulated,"  is  not 

sustained  by  the  facts  disclosed  by  the  record.     Ap- 

18.  pellee  was  injured  January  18,  1904,  by  having  his 
hip-joint    dislocated.     It    was    known    in    medical 

parlance  as  a  supra-cotyloid  dislocation.  Immediately  after 
the  injury  he  was  taken  to  the  office  of  a  surgeon  for  ex- 
amination and  treatment.  He  walked  to  the  surgeon's 
oflSce,  with  the  assistance  of  others.  The  evidence  shows 
that  a  person  having  a  supra-cotyloid  dislocation  can  walk, 
but  the  effort  will  be  attended  by  severe  pain.  The  surgeon 
placed  his  limb  in  "plaster  strips,"  and  it  so  remained  for 
three  weeks.  The  limb  was  then  put  in  flannel  bandages, 
and  they  were  kept  on  three  months.  The  appellee  was 
confined  to  his  bed  for  about  three  weeks.  The  case  was 
tried  in  October  following  the  accident,  and  he  testified  that 
his  hip  still  pained  him.  He  was  lame,  and  up  to  that  time 
had  not  been  able  to  do  any  work.  The  evidence  of 
physicians  was  to  the  effect  that  such  a  dislocation  was 
"very  painful,"  and  two  of  them  gave  it  as  their  opinion 
that  appellee's  disability  was  permanent.  Under  this  evi- 
dence we  are  unable  to  agree  with  counsel  that  this  action 
on  the  part  of  appellee  was  a  %old  fraud,"  or  that  his 
injury  was  "simulated,"  or  that  "its  continuance  is 
feigned." 
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We  cannot  disturb  the  judgment  on  the  evidence.    There 
is  nothing  in  the  record  to  indicate  that  the  jury  were  in- 
fluenced by  improper  considerations,  or  that  they 

19.  misunderstood    or    misapplied    the    evidence,    and 
hence  we  cannot  say  that  the  damages  awarded  are 

excessive. 

Judgment  affirmed. 

On  Petition  for  Rehearing- 

Wiley,   J. — Appellant  has   petitioned   for  a  rehearing 

upon  the  ground  that  exceptions  taken  by  it  to  a  series  of 

instructions  tendered  by  the  Pennsylvania  company, 

20.  a  defendant  below,  and  given  by  the  court,  were 
in   gross,    and   not   separate    and    several,    and    in. 

holding  that  as  some  of  them,  at  least,  were  correct  state- 
ments of  the  law  we  could  not  consider  those  that  appellant 
claims  are  erroneous.  A  several  exception  to  each  of  such 
instructions  was  orally  taken,  as  appears  from  an  order- 
book  entry,  and  this  being  true  the  exception  thus  reserved 
is  sufficient,  under  the  act  of  March  9,  1003  (Acts  1903, 
p.  338,  §1,  §544a  Bums  1905),  to  present,  on  appeal, 
under  a  motion  for  a  new  trial,  such  instructions.  Such 
order-book  entry  having  been  inadvertently  overlooked,  ap- 
pellant is  entitled  to  have  such  instructions  considered. 
The  statement  in  the  original  opinion  that  the  exception 
was  taken  in  gross  was  made  from  the  bill  of  exceptions 
embodying  the  instructions,  wherein  it  appears  that  the 
exception  was  in  gross. 

The  instructions  of  which  appellant  complains,  of  the 
series  given  on  the  motion  of  the  Pennsylvania  company, 
are  7a,  7b)  7d,  7e,  and  7g.  Instruction  seven,  which  is  very 
lengthy,  calls  the  attention  of  the  jury  to  several  undisputed 
facts,  and  then  says:  "In  the  light  of  these  undisputed 
facts,  I  instruct  you  as  follows:  (a)  If  the  Baltimore  & 
Ohio  Southwestern  Railroad  Company^s  train  had  passed 
over  the  crossing  in  going  north  on  its  tracks,  and  had  gone 
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a  sufficient  distance  north  of  the  crossing  to  allow  a  clear- 
ance for  the  Pennsylvania  train  in  making  use  of  the 
crossing;  if,  after  said  Baltimore  &  Ohio  Southwestern 
Railroad  Company's  train  had  so  gone  said  distance  north 
of  the  crossing,  said  John  Ledger,  for  the  purpose  of  allow- 
ing the  Pennsylvania  company's  train  to  pass  over  the 
crossing,  so  adjusted  said  signal  as  to  display  the  white 
light  westwardly  along  the  Pennsylvania  company's  track 
and  the  red  light  northwardly  along  the  Baltimore  &  Ohio 
company's  track,  and  thereafter  the  operatives  of  said  Balti- 
more &  Ohio  company's  train  caused  the  same  to  be  backed 
in  the  direction  of  the  crossing,  and  to  such  proximity  of 
said  crossing  that  it  was  brought  in  collision  with  the  Penn- 
sylvania company's  train  while  such  Pennsylvania  com- 
pany's train  was  passing  over  the  crossing  in  compliance 
with  said  signal,  then  I  instruct  that  the  Baltimore  &  Ohio 
company  was  not  in  the  exercise  of  ordinary  care,  but  was 
guilty  of  negligence,  (b)  It  will  not  do  to  say  that  the 
operatives  on  the  Baltimore  &  Ohio  company's  train  did 
not  see  the  signal  not  to  cross,  if  such  signal  was  in  fact 
given.  It  was  the  duty  of  the  operatives  of  the  train  to 
know  that  the  signal  was  not  against  them  before  the  train 
was  backed  to  the  point  of  collision,  and  their  failure  to 
know  this,  if  the  signal  was  in  fact  properly  given,  would 
amoimt  to  negligence.  *  *  *  (d)  Nor  will  it  do  to  say  that 
the  operatives  of  the  Baltimore  &  Ohio  company's  train 
backed  the  train  to  the  point  of  collision  after  seeing  the  signal 
not  to  cross,  if  they,  in  fact,  saw  the  same.  If  they  did  this 
after  seeing  the  signal  they  were  guilty  of  negligence, 
(e)  If  you  find  from  the  evidence  that,  after  the  Baltimore 
&  Ohio  company's  train  had  gone  to  a  point  of  safety  north 
of  the  crossing,  the  same  was  backed  to  the  point  of  col- 
lision, in  violation  of  the  signal  *not  to  cross'  given  by  John 
Ledger,  by  displaying  the  red  color  against  said  Baltimore 
&  Ohio  company's  train  from  said  system,  and  that  as  a 
result  of  such  backing  a  collision  occurred  between  the 
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Baltimore  &  Ohio  company's  train  and  the  car  in  which 
plaintiff  was  carried,  and  that  as  a  result  of  said  collision, 
and  without  fault  on  plaintiff's  part,  plaintiff  suffered  the 
injuries  described  in  the  complaint,  or  some  of  them,  then 
I  instruct  you  that  upon  the  issue  joined  between  plaintiff 
and  the  Baltimore  &  Ohio  company  your  verdict  should  be 
for  the  plaintiff,  and  this  will  be  true  without  regard  to  the 
question  as  to  whether  the  Pennsylvania  company  was  guilty 
of  negligence.  *  *  *  (g)  The  fact  that  the  Pennsylvania 
company's  train  stopped  between  Illinois  avenue  and 
Broadway,  if  such  be  the  fact,  did  not  justify  the  operatives 
of  the  Baltimore  &  Ohio  company's  train  in  proceeding  to 
back  to  the  point  of  collision,  in  violation  of  a  red-light 
signal  displayed  by  the  signal  man,  if  the  same  was  so 
backed.  The  statute  of  this  State  made  it  the  duty  of  the 
operatives  of  the  Pennsylvania  company's  train  to  bring 
their  train  to  a  full  stop  before  passing  over  the  crossing, 
and  the  making  of  the  statutory  stop  would  not  justify  the 
operatives  of  the  Baltimore  &  Ohio  company's  train  in 
concluding  that  the  Pennsylvania  company's  train  would 
remain  standing  while  they  were  making  use  of  the  crossing 
with  the  Baltimore  &  Ohio  company's  train,  in  violation  of 
a  red-light  signal  forbidding  them  to  do  so." 

Those  portions  of  the  instruction  designated  "a"  and  "b" 
are  objected  to  because  they  told  the  jury  that  the  backing 
of  appellant's  train   against  the  signal  was,   as   a 
21.     matter  of  law,  negligence,  and  that  this  was  an  in- 
vasion  of   the   province   of   the   jury.     The    court 
simply  told  the  jury  that  if  certain  designated  facts  existed, 
and  were  established  by  the  evidence,   such   facts  would 
constitute  negligence.     Negligence  is  oftentimes  a  mixed 
question  of  law  and  fact.     It  was  the  province  of  the  jury 
to  determine  the  facts,  and  the  court  left  that  question  to 
them,  and  simply  said  that  if  they  found  such  facts  to  exist, 
they  would  constitute  negligence.     We  do  not  think  this 
was  an  invasion  of  the  province  of  the  jury,  and  taking  the 
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instruction  as  a  whole,  and  in  connection  with  other  instruc- 
tionSy  it  was  a  correct  declaration  of  the  law.  That  part 
of  the  instruction  designated  "d'^  is  not  discussed,  and  is 
therefore  waived. 

The  objection  to  that  part  designated   "e"   is  that  it 
selected  an  isolated  fact,  to  wit,  that  of  the  signal's  being 
against  appellant,  and  told  the  jury  that  if  they 
22.     found  such  fact  to  exist  their  verdict  should  be  for 
the  appellee.     Construing  this  part  of  the  instruc- 
tion in  connection  with  all  of  it,  we  do  not  think  it  er- 
roneous. 

Counsel  say  that  the  objections  urged  to  the  other  parts 
of  the  instruction  are  applicable  to  that  part  designated 
"g;'*  and  they  further  object  "because,  in  giving  it, 
21.     the  court  undertook  to  charge,  as  a  matter  of  law, 
the  legal  effect  of  certain  acts  which  should  have 
been  left  to  the  determination  of  the  jury  upon  a  con- 
sideration of  all  the  evidence  and  circumstances  in  the 
case."     We  do  not  think  the  instruction  is  subject  to  the 
objections  urged. 

The  petition  for  a  rehearing  is  overruled. 


Indianapolis  Street  Railway  Company  et  al. 

V.  Bolin. 

[No.  5,371.     Filed  June  7,  1906.     Rehearing  denied  October  5, 
1906.    Transfer  denied  December  11,  1906.] 

1.  Appeal. — Briefs, — Waiver, — Alleged  errors,  not  discussed  on 
appeal,  are  waived,    p.  173. 

2.  Trial. — Interrogatariea  to  Jury, — Purpose, — The  purpose  of 
interrogatories  to  the  jury  is  to  ascertain  by  a  limited  number 
of  concise,  clear  and  not  overlapping  or  confusing  questions, 
the  material  facts  shown  by  the  evidence. .  p.  174. 

3.  Negligence. — Street  Railroads. — Users  of  Other  Vehicles. — 
Street  railroad  companies,  in  the  use  of  cars,  and  the  users  of 
oth^  vehicles  must  use  the  streets  at  all  times  with  a  proper 
regard  for  the  rights  of  one  another,    p.  175. 
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4.  Negugence. — Street  RaUroada.^-Travelers. — A  traveler  in  a 
buggy  may,  without  contributory  negligence,  cross  a  street  car 
track  in  front  of  a  car  thereon,  where  it  reasonably  appears 
that  he  may  pass  in  safety  if  he  and  those  in  charge  of  the  car 
act  with  reasonable  care.    p.  175. 

5.  Trial. — General  Verdict. — Answers, — Which  Controls. — The 
answers  to  the  interrogatories  to  the  jury  control  the  general 
verdict  only  where  there  is  an  irreconcilable  conflict  between 
them  under  any  supposable  evidence  admissible  under  the  issues, 
p.  176. 

6.  Street  Railroads. — "Dangerous  Speed," — Question  for  Jury. 
— Whether  a  street  car  is  running  at  a  dangerous  rate  of  speed, 
as  alleged  in  a  complaint,  is,  under  all  of  the  circumstances,  a 
question  of  fact  for  the  jury.     p.  177. 

7.  Same. — Reasonable  Care. — Question  for  Jury, — ^Whether  a 
street  railroad  company  exercised  reasonable  care  under  the 
circumstances  is,  ordinarily,  a  question  of  fact  for  the  jury; 
and  while  the  court  may  instruct  as  to  the  law  of  the  case,  it 
may  not  usurp  the  functions  of  the  jury  in  deciding  matters  of 
fact.    p.  177. 

8.  Trial.  —  Verdict,  —  General.  —  Street  Railroads, — Speed, — A 
general  verdict  for  plaintiff,  in  an  action  for  personal  injuries 
resulting  from  a  collision  between  plaintiff's  buggy  and  a  street 
car  alleged  to  have  been  run.  at  a  dangerous  rate  of  speed,  is  a 
finding  that  such  car  was  so  run.     p.  178. 

9.  Negugence.  —  Street  Railroads.  —  Care,  —  Presumptions, — A 
traveler  on  a  city  street  has  the  right  to  assume  that  persons 
in  charge  of  a  street  car  will  exercise  ordinary  care.    p.  178. 

10.  Street  Railroads. — Excessive  Speed, — Notice  to  Travelers. — 
Burden  of  Proof. — A  street  railroad  company  cannot  escape  lia- 
bility caused  by  its  excessive  speed,  unless  it  can  show  that  the 
injured  traveler  had  notice  of  such  speed  before  he  entered  the 
place  of  peril,     p.  178. 

11.  Same.  —  Speed.  —  Travelers.  —  Contributory  Negligence.  — 
Where  a  traveler  attempts  to  cross  the  track  in  front  of  a  car 
believed  by  him  to  be  running  at  an  ordinary  si>eed,  but  which 
was  actually  running  at  an  excessive  rate,  he  is  not  guilty  of 
contributory  negligence,  if,  at  such  ordinary  rate,  he  could  rea- 
sonably have  crossed  in  safety.  Comstock,  P.  J.,  and  Wiley,  J., 
dissenting,    p.  178. 

12.  Same. — Excessive  Speed. — Contributory  Negligence, — To  es- 
tablish contributory  negligence  in  a  traveler  injured  by  de- 
fendant street  railroad  company's  running  its  car  at  an  exces- 
sive speed,  the  company  must  show  that  he  had  knowledge  of 
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such  speed  and  that  by  the  use  of  ordinary  care  he  could  have 
avoided  the  injury,    p.  179. 

13.  Street  Raiuloadb,— -Traveler  Crossing  Tracks  o/.-^antrib- 
utory  Negligence, — The  mere  fact  that  a  traveler  can  see  an 
approaching  car  on  a  street  railroad  track,  does  not  of  itself 
establish  his  contributory  negligence  in  attempting  to  cross. 
Ck>mstocky  P.  J.,  and  Wiley,  J.,  dissenting,    p.  179. 

14.  Trial. — Interrogatories  to  Jury, — Street  Railroads. — Exces- 
sive Speed, — Contributory  Negligence. — Answers  to  the  inter- 
rogatories to  the  jury,  in  an  action  for  personal  injuries,  show- 
ing that  defendant  ran  its  car,  which  caused  plaintifTs  injuries, 
at  a  dangerous  speed,  that  plaintiff  acted  as  an  ordinarily  pru- 
dent man,  and  which  answers  failed  to  show  that  plaintiff 
knew  or  had  reason  to  know  of  such  excessive  speed  when  he 
attempted  to  cross  in  front  of  the  car  which  struck  him,  are 
not  irreconcilable  with  a  verdict  for  plaintiff.  Comstock,  P.  J., 
and  Wiley,  J.,  dissenting,    p.  179. 

15.  Same. — Verdict. — General. — Effect. — A  general  verdict  for 
plaintiff  is  a  finding  that  the  allegations  of  the  paragraphs  of 
his  complaint  are  true.    p.  179. 

16.  Same. — Interrogatories  to  Jury. — Street  Railroads. — Care. — 
Answers  to  interrogatories  to  the  jury  showing  that  the 
servants  in  charge  of  the  street  car  causing  plaintiff's  injuries 
did  nothing  to  check  the  car  or  to  avoid  the  collision,  where  they 
could  have  done  so,  support  a  general  verdict  for  plaintiff, 
where  there  was  no  finding  that  they  did  not  know  of  the 
plaintiff's  peril,  the  inference  under  the  circumstances  being 
that  they  knew  thereof,  or  should  have  known,    p.  180. 

17.  Same.  —  Verdict.  —  Answers. — Presumptions. — Presumptions 
are  ineffective  where  the  facts  themselves  are  expressly  foimd. 
p.  180. 

18.  Street  Railroads. — Streets. — Right  to  Use. — Travelers  have 
a  legal  right  to  use  all  portions  of  a  street  in 'which  are  street 
car  tracks,  but  they  must  use  reasonable  care  not  to  obstruct 
the  passage  of  street  cars  over  such  tracks,    p.  180. 

19.  Trial. — Street  Railroads. — Negligence. — Evidence. — Evidence 
showing  that  plaintiff  attempted  to  cross  a  street  car  track  in 
front  of  an  approaching  car;  that  such  car,  unknown  to  plain- 
tiff, was  running  at  a  dangerous  rate  of  speed;  that  the  em- 
ployes in  charge  thereof  did  nothing  to  check  the  car  or  to 
avoid  injury;  that  plaintiff  when  he  saw  a  collision  was  immi- 
nent, tried  to  avoid  same,  but  failed;  that  plaintiff  from  the 
first  was  in  plain  view  of  the  motorman,  supports  a  verdict  for 
plaintiff.    Comstock,  P.  J.,  and  Wiley,  J.,  dissenting,    p.  181. 
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20.  Negugence. — Last  Clear  Chance. — The  doctrine  of  "last  clear 
chance"  is  strongly  supported  by  a  wise  public  policy,    p.  182. 

21.  Courts. — Enforcement  of  Rights, — Personal  Security. — Prop- 
erty Rights. — Laws  are  enacted  and  enforced  primarily  for  the 
security  of  life  and  limb,  and  secondarily,  for  the  protection  of 
property  rights,     p.  182. 

22.  Negugence. — Last  Clear  Chance. — Defendant  is  liable  for 
negligently  inflicted  injuries,  where  the  plaintiff  was  also  guilty 
of  negligence,  if  by  the  use  of  ordinary  care  defendant  could 
haye  avoided  such  injuries  after  becoming  aware  of  plaintiff's 
situation,    p.  183. 

23.  Same. — Last  Clear  Chance. — Where  the  employes  in  charge 
of  a  street  car  ran  such  car  at  a  dangerous  rate  of  speed,  and 
a  traveler  undertook  to  cross  the  track  in  front,  supposing  the 
car  was  running  at  an  ordinary  speed,  the  company  is  liable  for 
injuries  inflicted  by  the  failure  of  such  employes  to  stop  such 
car  and  thus  avoid  injury,  such  traveler  being  at  all  times  in  a 
place  where,  by  the  exercise  of  ordinary  care,  he  could  have 
been  seen  by  such  servants.  Comstock,  P.  J.,  and  Wiley,  J., 
dissenting,     p.  183. 

24.  Same. — Street  Railroads. — Travelers. — Question  for  Jury. — 
Whether  a  street  railroad  company  used  ordinary  care  in  fail- 
ing to  stop  its  car,  which  was  being  run  at  a  dangerous  speed, 
in  time  to  avoid  a  collision  with  a  traveler  crossing  its  track 
in  front,  is  a  question  for  the  jury.  Comstock,  P.  J.,  and 
Wiley,  J.,  dissenting,     p.  183. 

From  Superior  Court  of  Marion  County  (64,912)  ; 
Vinson  Carter,  Judge. 

Action  by  Lewis  Bolin  against  the  Indianapolis  Street 
Kailway  Company  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.     Affirmed. 

F.  Winter  and  W.  H.  Latta,  for  appellants. 
Elmer  E.  Stevenson  and  Edward  H.  Knight,  for  appel- 
lee. 

KoBY,  J. — Action  by  appellee.  Verdict  and  judgment 
against  appellants  for  $6,000.  Their  motion  for  judgment 
on  interrogatories  returned  by  the  jury  was  overruled,  as 
was  also  their  motion  for  a  new  trial,  and  said  rulings  are 
assigned  as  error. 
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An  additional  assignment  challenges  the  sufficiency 
of  the  complaint  for  the  first  time,  but  is  not 
1.  supported  by  any  argument,  and  is  there- 
fore waived. 

The  complaint  was  in  four  paragraphs.  The  jury  were 
instructed  to. find  for  the  defendant  Indianapolis  Street 
Railway  Company  upon  the  fourth  paragraph.  The  issue 
upon  the  remaining  ones  was  formed  by  a  general  denial. 
It  is  alleged  in  the  first  paragraph  that  the  Indianapolis 
Street  Railway  Company  negligently  ran  one  of  its  cars 
along  Illinois  street,  in  the  city  of  Indianapolis,  at  a  dan- 
gerous and  reckless  rate  of  speed,  to  wit,  twenty  miles  an 
hour,  and  while  so  running  at  said  high  and  dangerous  rate 
of  speed  negligently  ran  its  car  into  and  against  a  horse 
and  buggy  driven  by  appellee,  thereby  inflicting  injuries 
upon  appellee.  The  second  paragraph  alleges  that  said 
company  negligently  ran  one  of  its  cars  along  said  street 
at  a  dangerous,  unusual,  and  reckless  rate  of  speed,  and, 
while  so  running,  carelessly  and  negligently  ran  said  car 
against  the  horse  which  appellee  was  driving,  and  the  buggy 
in  which  he  was  riding,  injuring,  etc. ;  tliat  appellee  was 
traveling  on  the  east  side  of  Illinois  street,  and  when  said 
car  was  distant  several' hundred  feet  from  him,  and  when 
it  was  to  him,  and  would  have  been  to  any  ordinary  person, 
under  similar  circumstances,  in  the  exercise  of  ordinary 
and  reasonable  care,  apparently  safe  to  cross  the  tracks  of 
said  company,  he  started  across  the  tracks  of  said  company, 
crossing  from  the  east  to  the  west  side  of  said  Illinois 
street;  that  after  plaintiff  had  gotten  across  the  east  track 
of  said  defendant  company,  and  had  started  across  the  west 
track,  he  saw  that  said  car  was  coming  at  an  unusual, 
excessive  and  reckless  speed,  and  that  the  motorman  iu 
charge  thereof  was  not  slackening  the  speed  of  the  car,  and 
at  said  time  realizing  that  he  could  not  safely  get  across  the 
west  track   of  said   defendant   company — said   car   being 
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about  one  hundred  feet  distant  from  him — ^he  turned  his 
horse  as  quickly  as  he  could,  to  get  back  into  a  position  of 
safety;  that  the  plaintiff  immediately  and  continuously 
used  his  best  efforts  to  get  into  a  position  of  safety,  but, 
notwithstanding  said  effort  on  his  part,  the  servants  of  said 
defendant,  in  charge  and  control  of  said  car,  who  saw, 
or  by  the  exercise  of  reasonable  care  could  have  seen,  plain- 
tiff's danger  and  his  efforts  to  get  into  a  position  of  safety, 
made  no  effort  to  stop  said  car,  nor  slacken  its  speed,  nor 
to  prevent  a  collision  with  plaintiff's  horse  and  bu^y ;  that 
the  serv'ants  of  said  defendant,  in  charge  of  said  car,  while 
in  the  line  of  their  duty,  in  the  exercise  of  proper 
and  reasonable  care,  after  they  saw,  or  could  by  ordinary 
care  have  seen,  that  the  plaintiff  was  in  a  place  of  danger 
from  which  he  was  trying  to  escape,  could  have  stopped  said 
car  or  slackened  the  speed  thereof  so  as  to  avoid  the  collision. 
And  the  plaintiff  avers  that  at  said  time  he  could  have 
crossed  said  track  in  safety  had  not  said  defendant  ran  its 
said  car  at  such  a  dangerous,  unusual,  excessive  and  reck- 
less rate  of  speed,  which  manner  of  operating  said  car  was 
not  known,  and  could  not  have  been  known,  by  plaintiff 
Tmtil  he  got  into  a  place  of  danger  on  said  tracks,  as  afore- 
said; that  at  the  instant  of  collision  he  was  using  every 
effort  in  his  power  to  escape  from  a  situation  suddenly 
rendered  perilous  by  said  negligent  acts  of  said  defendant. 
The  third  paragraph  is  substantially  the  same  as  the  second 
one,  except  for  an  additional  averment  that  the  motorman 
had  negligently  ran  the  car  at  such  speed  as  to  lose  control 
thereof,  whereby  he  was  unable  to  prevent  plaintiff's  injury 
after  the  danger  became  apparent  to  him. 

There  were   108   interrogatories  submitted  to,   and  an- 
swered by,  the  jury.     The  length  and  multiplicity  of  said 
interrogatories  not  only  render  it  impracticable  to 
2.     set  them  out  in  this  opinion,  but  the  necessary  over- 
lapping of  questions,  in  order  to  make  so  many,  and 
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the  resulting  conflict  in  answers  defeat  the  legitimate  and 
statutory  end  which  interrogatories  to  the  jury  are  designed 
to  subserve. 

Both  street  car  companies  and  those  traveling  on  cily 

streets  in  other  vehicles  must  use  the  streets  at  all  times 

with  a  just  regard  to  the  rights  of  the  other.     In- 

3.  dianapolis  Si.  R.  Co.  v.  O'Donnell  (1905),  35  Ind. 
App.    312;    Howard   v.    Indianapolis   St.    R.    Co. 

(1902),  29  Ind.  App.  515;  Indianapolis  St.  R.  Co.  v. 
Marschhe  (1906),  166  Ind.  490;  Cincinnati  St.  R.  Co.  v. 
Snell  (1896),  54  Ohio  St.  197,  43  N.  E.  207,  32  L.  R.  A. 
276;  Newark,  etc.,  R.  Co.  v.  Block  (1893),  55  K  J.  L. 
605,  27  Atl.  1067,  22  L.  R.  A.  374;  Thompson  v.  Salt 
Lake,  etc..  Transit  Co.  (1898),  16  Utah  281,  52  Pac.  92, 
67  Am.  St.  621,  40  L.  R.  A.  172 ;  Cogswell  v.  West  St., 
etc.,  R.  Co.  (1892),  5  Wash.  46,  31  Pac.  411 ;  Tacoma  R., 
etc.,  Co.  V.  Hays  (1901),  110  Fed.  496,  49  C.  C.  A.  115; 
Cincinnati  St.  R.  Co.  v.  Whitcomb  (1895),  66  Fed.  915, 
14  C.  C.  A.  183;  Schilling  v.  Metropolitan  St.  R.  Co. 
'  (1900),  62  N.  Y.  Supp.  403. 

The  driver  of  an  ordinary  vehicle  can  proceed  over  a 

street  railway  in  the  face  of  an  approaching  car,  when,  and 

only  when,  he  has  reasonable  ground  for  believing 

4.  that  he  can  pass  in  safety  if  both  he  and  those  in 
charge  of  the  car  act  with  reasonable  regard  to  the 

rights  of  others.  The  duty  to  slow  up  or  stop,  if  necessary 
to  prevent  a  collision,  rests  equally  on  each  party.  Under 
ordinary  circumstances,  the  first  to  reach  the  crossing,  if 
each  has  been  moving  at  a  reasonable  rate  of  speed,  has  the 
right  to  proceed  over  it  before  the  other,  but  if  it  be  ap- 
parent to  the  traveler  that  the  motorman  does  not  respect 
this  right,  he  must  stop  and  give  way,  if  a  collision  can 
thus  be  avoided.  Baldwin,  American  Railroad  Law,  418. 
''We  need  scarcely  say  that  to  justify  the  sustaining  of 
such  a  motion  [for  judgment  on  the  answers  to  interroga- 
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*  tories]  the  answers  must  make  out  a  case  of  such 

6.     antagonism  between  them  and  the  general  finding 

on  some  vital  point  as  not  to  be  capable  of  being 

removed  by  any  evidence  which  would  have  been  admissible 

imder  the  issues."     India/napolis  St.  R,  Co,  v.  Marschke, 

supra. 

The  answers  to  interrogatories  show  that  there  were  two 
car  tracks  in  Illinois  street,  four  feet,  eight  and  one-half 
inches  apart,  the  rails  of  which  were  laid  even  with  the 
pavement,  and  that  the  roadway  on  each  side  of  said  tracks 
was  fourteen  feet  wide.  Cars  going  south  used  the  west 
track,  and  those  going  north,  the  east  track.  Plaintiff  was 
driving  a  horse  and  buggy  north  along  the  east  side  of  the 
street,  and  the  car  with  which  he  subsequently  came  in 
collision  was  coming  from  the  north.  He  turned  to  go 
across  the  track,  intending  to  go  south  on  the  west  side  of 
the  street,  to  a  residence  at  which  he  wished  to  stop.  There 
was  nothing  to  prevent  his  seeing  the  car,  and  nothing  to 
prevent  the  motorman's  seeing  him.  From  the  time  he 
turned  in  the  direction  of  the  track,  until  he  was  struck, 
he  moved  about  fifteen  feet,  at  the  rate  of  about  four  miles 
an  hour.  The  car,  when  he  first  began  to  turn,  was  about 
two  hundred  and  twenty-five  feet  north  of  him.  Illinois 
street  was  intersected  by  Twenty-ninth  street  at  a  point 
about  one  himdred  and  sixty  feet  north  of  him.  The  car 
was  running  at  the  rate  of  twenty  miles  an  hour.  When 
the  car  was  about  sixty  feet  distant  he  first  discovered  the 
rate  of  speed  at  which  it  was  going,  and  acted  quickly  in 
attempting  to  avoid  a  collision.  The  answers  do  not  say 
in  what  such  action  consisted.  Its  particulars  are  involved 
in  the  motion  for  a  new  trial,  and  are.  shown  by  the  evi- 
dence. It  is  further  stated  by  the  answers  that  when  he 
first  saw  the  car  he  paid  attention  to  its  speed,  which  he 
underestimated  because  of  the  distance  intervening.  He 
did  not  know  it  was  dangerous  to  try  to  cross  the  track, 
and  was  prevented  from  knowing  it  because  of  the  distance 
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of  the  car  from  him,  his  position  in  front  of  the  car,  and 
by  misjudging  its  speed.  He  could  not  have  known,  in 
time  to  avoid  the  accident,  that  it  would  be  dangerous  to 
try  to  cross,  and  that  a  reasonably  prudent  man,  under  the 
circumstances,  could  not  have  avoided  the  accident. 

The  charge  in  the  complaint  is  that  the  car  was  run  at 

a    high    and    dangerous   rate    of   speed.     The    issue   thus 

tendered  was  an  issue  for  the  jury,  to  be  determined 

6.  by  it  with  reference  to  existing  conditions  and  cir- 
cumstances.    Citizens  8L  R.  Co.  v.  Hamer  (1902), 

29  Ind.  App.  426;  Chicago  City  R.  Co.  v.  Robinson 
(1888),  127  111.  9,  18  N.  E.  772,  4  L.  R.  A.  126,  11  Am. 
St.  87;  Thompson  v.  Salt  Lake,  etc..  Transit  Co.,  supra; 
Cincinnati  St.  R.  Co.  v.  Snell,  supra;  Roberts  v.  Spokane 
St.  R.  Co.  (1900),  23  Wash.  325,  63  Pac.  506,  54  L.  R.  A. 
184;  Robbins  v.  Springfield  St.  R.  Co.  (1895),  165  Mass. 
30,  42  X.  E.  334;  Lawler  v.  Hartford  St.  R.  Co.  (1899), 
72  Conn.  74,  82,  43  Atl.  545 ;  Woodland  v.  North  Jersey 
St.  R.  Co.  (1901),  66  K  J.  L.  455,  49  Atl.  479;  Indian- 
apolis St,  R.  Co.  V.  Darnell  (1904),  32  Ind.  App.  687. 

"While  it  is  the  province  or  right  of  the  trial  court  to 

instruct  a  jury  fully,  freely  and  pointedly  on  all  matters 

of  law  applicable  to  the  case,  still  the  court  in  doing 

7.  so  is  not  authorized  to  usurp  .or  entrench  upon  the 
functions  of  the  jury  in  the  determination  of  mat- 
ters of  fact.  *  *  *  Whether  appellant,  at  the  time  of 
the  accident  had  exercised  the  care  which  the  law  exacted 
in  the  operation  of  its  car  was  a  question  of  fact  to  be 
determijied  by  the  jury  under  all  the  circumstances  and 
evidence  in  the  case  applicable  to  that  point."  Indian- 
apolis St.  R.  Co.  V.  Taylor  (1905),  164  Ind.  155,  160. 

The  language  above  quoted,  which  so  well  expresses  the 
primacy  of  the  jury  with  regard  to  facts  in  issue,  was 
directed  to  the  action  of  a  trial  judge  in  instructing  a  jury 
that  greater  care  in  running  a  car  is  required  in  populous 
cities  and  crowded  streets  than  in  sparsely  settled  districts 

Vol.  39—12 
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upon  which  there  are  few  travelers,  and  is  applicable  to 
questions  of  negligence  by  a  defendant  exactly  as  it  is  to 
questions  of  negligence  by  a  plaintiff ;  difference  in  parties 
making  no  difference  in  principle.  Indianapolis  St.  R.  Co. 
V.  Schmidt  (1905),  35  Ind.  App.  202;  Indianapolis  St.  R. 
Co.  V.  Marschke,  supra. 

The  general  verdict  carries  with  it  a  finding  that  the 
car  in  question  was  negligently  run  at  a  high  and  danger- 
ous rate  of  speed,  and  this  fact  must  be  considered, 

8.  together   with    all   other   relevant    facts    upon   the 
question  of  contributory  negligence,  by  the  plaintiff. 

The  traveler  has  the  right  to  assume  that  the  car  com- 
pany will  exercise  ordinary  care  and  diligence  to  prevent 
accidents  of  this  character.    Indianapolis  St.  R.  Co. 

9.  V.   Marschke,  supra;  Indianapolis  St.   R.    Co.   v. 
Schmidt,  supra;  Scofield  v.  Myers  (1901),  27  Ind. 

App.  S75;Mape8y.  Union  R.  Co.  (1900),  67  N.  Y.  Supp. 
358,  361 ;  Rooks  v.  Hauston,  etc.,  R.  Co.  (1896),  41  X.  Y. 
Supp.  824;  Tunison  v.  Weadock  (1902),  130  Mich.  141, 
89  N.  W.  703;  Montgomery  v.  Lansing  City  Electric  R. 
Co.  (1894),  103  Mich.  46,  61  X.  W.  543,  29  L.  R.  A. 
287;  Rouse  v.  Detroit  Electric  Railway  (1901),  128  Mich. 
149,  87  X.  W.  68. 

Had  the  car  in  question  been  thus  run,  a  traveler  driving 

upon  the  track  in  front  of  it,  and  in  such  proximity  as 

necessarily  to  result  in  his  injury,  could  have  small 

10.  excuse.    Having  added  to  the  conditions  which  ordi- 
narily exist  the  element  of  its  own  negligence,  the 

car  company,  before  it  can  be  exonerated  from  liability 
arising  from  an  injury  thus  caused,  must  bring  to  the 
plaintiff  the  knowledge,  either  actual  or  implied,  of  excess- 
ive speed  and  resulting  danger. 

It  was  said  by  this  court,  in  a  similar  case:     "When 

appellee  turned  to  go  upon  the  crossing,  the  car  was  more 

than  one  hundred  and  sixty  feet  away.    He  did  not 

11.  know  a  car  was  approaching  at  the  rate  of  forty 
miles  per  hour.     Had  he  seen  the  car  when  that 
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distance  away,  and  there  was  nothing  to  lead  him  to  be- 
lieve that  it  was  running  any  faster  than  the  ordinary  rate 
of  speed,  his  attempt  to  cross  the  track  in  front  of  the  car 
would  not  have  been,  as  a  matter  of  law,  negligence." 
Union  Traction  Co.  v.  Vandercook  (1904),  32  Ind.  App. 
621.  And  see  Indianapolis  St.  R.  Co.  v.  0*Donnell,  supra. 
The  defendant,  seeking  to  establish  contributory  negli- 
gence, ought  in  fairness  to  eliminate  his  own  negligence 
as  a  factor,  by  showing  that  the  traveler,  in  at- 

12.  tempting  to  cross,  acted,  or  was  bound  to  act,  not 
with  reference  to  a  usual  and  safe  rate  of  speed,  but 

with  reference  to  the  high  and  dangerous  rate  at  which  the 
car  was  being  negligently  run.  This  can  ordinarily  be 
done  by  showing  that  the  actual  rate  was  known  to  the 
traveler,  or  should,  under  the  circumstances,  have  been 
known  to  him  in  the  exercise  of  ordinary  and  reasonable 
care.  It  necessarily  follows  that  the  inere  fact  that  a 
traveler  can  see  an  approaching  car  by  which  he  is 

13.  afterward   struck   does  not   in   itself  establish   his 
contributory  negligence.     The  answers  to  interroga- 
tories, instead  of  tending  to  show  knowledge  by  appellee 
of  this  important  factor  in  the  situation,  conform  to  the 
general  verdict.     Neither  does  it  appear  from  the  answers 

to  the  interrogatories  that  appellee  had  reason  to 

14.  apprehend  that  the  motorman  would  run  the  car  at 
a  negligent  rate  of  speed,  or  that  he  would  fail  to 

stop  or  check  it  at  the  intersecting  crossing  or  thereafter, 
before  the  collision. 

The  general  verdict  also  carries  with  it  a  finding  that 

the  averments  of  the  second  and  third  paragraphs  of  the 

complaint    were    proved.     These    paragraphs    pro- 

15.  ceeded  upon  a  theory  which  is  "a  phase  of  the  rights 
and  obligations  of  the  parties  which  arises  upon  the 

proofs  rather  than  by  pleading,"  and  which  is  therefore 
necessarily  included  in  the  first  paragraph  of  complaint 
{Indianapolis  8t.  B.  Co.  v.  Marschke,  supra),  but  was,  in 
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the  case  at  bar,  specifically  made  by  the  complaint,  and  the 
answers  to  the  interrogatories  are  not  in  irreconcilable  con- 
flict with  the  verdict,  as  it  has  relation  to  this  branch  of  the 
case,  but  they  also  accord  therewith. 

It  is  stated  that  the  motorman  did  not  do  everything  he 

could  to  stop  the  car  and  avoid  the  injury,  after  appellee 

turned  to  cross  the  track.     It  is  found  that  the  car 

16.  could  have  been  stopped  within  sixty  feet.     There 
was  no  showing  that  the  motorman  exercised  any 

care,  or  attempted  in  any  way  to  control  the  speed,  or  stop 
the  car,  or  avoid  the  collision.  It  is  not  stated  that  he  had 
the  car  under  control  when  he  reached  the  street  crossing, 
one  hundred  and  sixty  feet  distant,  or  at  any  other  time.  It 
is  not  shown  that  he  did  not  know  of  appellee's  peril  and 
the  facts  stated  require  an  inference  that  he  either  did  know 
or  ought  to  have  known  it.  Indianapolis  St.  B.  Co.  v. 
Seerley  (1905),  35  Ind.  App.  467. 

As  against  this  finding  of  facts  presumptions  are  in- 
effective.    The  facts  here  involved  are  much  stronger  than 
those  which  were  considered  by  this  court  in  the 

17.  case  last  cited,  which  is  conclusive  upon  the  proposi- 
tion that  there  was  no  error  in  overruling  appellant 

Indianapolis  Street  Railway  Company's  motion  for  judg- 
ment upon  the  answers  to  interrogatories,  notwithstanding 
the  general  verdict.  The  assignment  that  the  court  erred 
in  overruling  said  appellant's  motion  for  a  new  trial  pre- 
sents the  question  as  to  whether  the  evidence  sustains  the 
verdict,  and  the  action  of  the  court  in  giving  and  refusing 
to  give  certain  specified  instructions. 

Appellee  traveled  upon  the  east  side  of  the  street  until 

he  was  opposite  a  house  where  he  desired  to  go,  and  for  that 

purpose   turned   to   drive   across   the   street     The 

18.  house  was  midway  in  the  block,  and  he  or  any  other 
person  desiring  to  go  there  had  a  perfect  right  to 

cross  the  street  in  front  of  it.    The  street  car  company  did 
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not  have  an  exclusive  right  to  any  part  of  the  highway, 
and  while,  because  of  the  character  of  the  vehicle  used  by 
it  and  the  manner  of  such  use,  it  does  have  a  preferential 
right  to  the  portion  occupied  by  its  tracks,  other  persons 
using  the  street  are  not  excluded  from  using  that 
portion  thereof  on  which  the  track  is  laid.  Citizens 
St  R.  Co.  V.  Earner  (1902),  29  Ind.  App.  426; 
DeLon  v.  Kohomo  City  St.  R.  Co.  (1899),  22  Ind.  App. 
3T7;  Indianapolis  St.  R.  Co.  v.  Slifer  (1905),  35  Ind. 
App.  700;  Hennessey  v.  Taylor  (1905),  189  Mass.  583, 
76  N.  E.  224;  Bedell  v.  Detroit,  etc.  Railway  (1902),  131 
Mich.  668,  92  N.  W.  349 ;  Robards  v.  Indianapolis  St.  R. 
Co.  (1904),  32  Ind.  App.  297. 

Appellee  testified  as  follows:     "I  started  to  go  across, 

and  as  I  went  I  kind  of  angled  across  to  get  around  in  front 

of  Baker^s  house.     I  was  above  the  house  a  little, 

19.  and  I  wanted  to  get  across."  The  car  was  at  that 
time  two  hundred  and  twenty-five  feet  distant.  He 
further  testified  that  he  looked  north  when  he  started  to 
drive  across,  and  saw  the  car,  which  he  subsequently  ascer- 
tained to  be  the  distance  away  above  stated.  He  did  not 
see  how  fast  it  was  coming  until  it  was  two  or  three  cars' 
lengths  away,  at  which  time  it  was  coming  "awful  fast." 
He  said :  "It  was  kind  of  rocking  and  puflSng  like  a  thresh- 
ing-machine. I  saw  I  could  not  cross,  and  I  pulled  the 
horse  around  to  my  left.  I  was  trying  to  get  off  the  track. 
I  did  not  try  to  go  across  the  track,  because  the  car  would 
have  hit  the  buggy  in  the  center.  I  pulled  the  horse  around 
as  short  as  I  could.  I  did  not  get  the  buggy  cramped.  I 
was  going  angling  southwest.  The  front  buggy  wheel  was 
toward  the  track  and  the  car  struck  it." 

The  car  was  run  at  a  high  speed — ^twenty  miles  an  hour 
— ^up  to  the  very  time  of  the  collision,  as  found  by  the  jury 
in  answer  to  interrogatories,  although  there  was  evidence 
that  it  was  running  at  a  still  higher  rate.     The  evidence  of 
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a  civil  engineer,  who  was  near,  was  that  it  ran  one  hundred 
forty  feet  or  more  after  the  collision  before  it  was 
stopped.  The  jury  in  answer  to  interrogatories,  as  hereto- 
fore stated,  fixed  such  distance  at  sixty  feet  The  undis- 
puted evidence  is  that  a  car  running  at  twenty  miles  an 
hour  could  be  stopped  in  sixty  feet.  It  does  not  appear  that 
the  motorman  exercised  or  attempted  to  exercise  the  slight- 
est control  over  the  car  prior  to  the  accident.  His  opportunity 
to  observe  the  buggy  driving  toward  and  across  the  track 
was  not  limited.  He  knew  the  rate  of  speed  at  which  he  was 
running,  and  his  ability  or  inability  to  control  the  car,  and 
thus  advised,  his  failure  to  check  or  attempt  to  check  speed, 
after  he  saw  appellee  driving  toward  and  upon  the  track, 
affords  support  to  the  verdict.  It  is  noticeable  that  the 
motorman  was  not  a  witness.  Indianapolis  St,  R.  Co.  v. 
Darnell  (1904),  32  Ind.  App.  687. 

The    eighth    instruction    given    by    the    court    is    sub- 
stantially  the   same   as   the   seventh   instruction  given   in 
Indianapolis   St.    R.    Co.    v.    Seerley,   supra,    and 

20.  approved  by  this  court.     It,  in  connection  with  the 
other  instructions  given,  states  the  doctrine  known 

as  that  of  "the  last  clear  chance'' — a  doctrine  firmly  estab- 
lished on  both  principle  and  authority.  Except  for  it,  the 
greater  the  original  negligence  of  a  defendant,  and  the  more 
gross  its  delinquency,  the  less  likelihood  of  a  recovery 
against  it  on  account  of  injury  caused  thereby.  It  serves  the 
broadest  principles  of  public  policy.  The  State  is  inter- 
ested not  alone  that  justice  be  done  in  a  given  instance, 
but  that  the  law  be  so  declared  as  that  it  will  tend 

21.  to  the  security  of  life  and  limb.    The  government  is 
dependent  upon  its  citizenship,  not  only  politically, 

but  economically,  and  high  as  is  the  duty  which  devolves 
upon  the  courts  of  protecting  acquired  rights  of  property, 
it  is  subordinate  to  the  one  which  has  as  its  object  the 
uninterrupted  enjoyment  of  that  personal  security  which 
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is  incident  to  human  existence,  and  in  which  every  indi- 
vidual is  entitled  to  the  fullest  protection  which  society  can 
give.  Therefore  the  language  of  1  Shearman  &  Redfield, 
Negligence  (5th  ed.),  §99,  as  adopted  by  the  Supreme 
Court  of  Indiana,  which  follows: 

"It  is  now  perfectly  well  settled  that  the  plaintiff  may 

recover  damages  for  an  injury  caused  by  the  defendant's 

negligence,  notwithstanding  the  plaintiff's  own  negli- 

22.  gence  exposed  him  to  the  risk  of  injury,  if  such 
injury  was  more  immediately  caused  by  the  de- 
fendant's omission,  after  becoming  aware  of  the  plaintiff's 
danger,  to  use  ordinary  care  for  the  purpose  of  avoiding 
injury  to  him.  We  know  of  no  court  of  last  resort  in  which 
this  rule  is  longer  disputed."  Southern  Ind,  R.  Co.  v. 
Fine  (1904),  163  Ind,  617,  and  authorities  cited  on  page 
626. 

The  doctrine  has  been  many  tim^s  stated  and  applied 

to  facts  similar  to  those  under  consideration,  as  shown  by 

the  following  cases,  and  authorities  therein  cited: 

23.  Citizens  St  R.  Co.  v.  Hamer,  supra;  Indianapolis 
St  R.  Co.  V.  Schmidt,  supra;  Indianapolis  St  R. 

Co.  V.  Marschhe,  supra;  Indianapolis,  etc.  Terminal  Co. 
V.  Smith  (1906),  38  Ind.  App.  160;  Indianapolis  St.  R. 
Co.  V.  Seerley,  supra;  Cleveland,  etc.,  R.  Co.  v.  Klee 
(1900),  154  Ind.  430. 

The  instructions  given  by  the  court  fully  cover  the  case 

and  fairly  submit  the  issues  of  fact.     The  questions  upon 

which  the   application  of  the   foregoing  rule  was 

24.  dependent  were  properly  left  to  the  jury.     There 
was  therefore  no  error  either  in  the  instructions 

given  according  with  the  propositions  above  stated,  or  in 
refusing  those  antagonistic  thereto. 

Judgment  affirmed. 

Robinson,  C.  J.,  and  Myers,  J.,  concur.  Black,  J.,  con- 
curs in  result    Comstock,  P.  J.,  and  Wiley,  J.,  dissent. 


184         APPELLATE  COURT  OF  INDIANA, 
Indianapolis  St.  R.  Co.  v,  Bolin — 39  Ind.  App.  169. 

DissENTmo  Opinion. 

CoMSTOCK,  P.  J. — The  facts  specially  found  disclose 
that,  at  the  time  of  the  accident  appellee  was  forty 
years  old,  in  the  full  possession  of  his  physical  and  mental 
faculties.  He  was  driving  a  gentle  horse,  under  complete 
control,  which  he  might  have  stopped  at  any  time  or  place. 
When  his  horse  was  on  the  east  track  nothing  prevented 
appellee's  knowing  the  close  proximity  of  the  car.  All  his* 
acts  in  attempting  to  cross  the  tracks  were  voluntary. 
There  was  no  necessity  or  emergency  controlling  his  move- 
ments. Nothing  was  done  by  appellant  to  mislead  or  de- 
ceive him,  or  throw  him  off  his  guard.  The  car  was 
coming  toward  him,  and  he  could  have  observed  its  move- 
ments at  all  times  when  it  was  within  five  hundred  feet. 
When  the  horse  began  to  turn  toward  the  tracks,  the  car 
was  about  two  hundred  and  twenty-five  feet  away;  and 
when  it  was  on  the  east  track,  one  hundred  and  twenty-five 
feet  away;  and  when  on  the  space  between  the  two  tracks, 
sixty  feet  away.  He  made  a  miscalculation  of  the  time  he 
would  have  to  cross  in  front  of  the  car,  and  concluded  that 
he  would  have  time  to  cross  the  track.  When  he  was  ten  feet 
from  the  place  of  the  accident  he  was  traveling  about  three 
miles,  and  the  car  about  twenty  miles,  an  hour  and  one 
hundred  twenty-five  feet  ■  away.  When  he  was  twenty 
feet  from  the  place  of  the  accident  he  was  traveling  about 
five  miles,  and  the  car  about  twenty  miles,  an  hour  and  tvvo 
hundred  twenty-five  feet  away.  When  he  was  thirty 
feet  from  the  place  of  the  accident  he  was  traveling  five  or 
six  miles,  and  the  car  twenty  miles,  an  hour.  He  first 
came  into  danger  when  he  was  about  ten  feet  from  the 
place  of  the  accident,  which  distance  he  traveled  until  he 
was  struck.  He  did  not  think  to  observe  the  car  while  he 
was  driving  over  the  east  track  and  the  space  between  the 
tracks.  Plaintiff  was  familiar  with  the  location  and  all 
its  conditions.  The  accident  happened  in  a  sparsely  settled 
part  of  the  city,  one  hundred  sixty  feet  from  the  nearest 
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intersecting  street.  Facts  are  found  from  which  it  may  be 
inferred  that  the  car  might  have  been  stopped  within  sixty 
feet.  It  is  manifest  that  had  he  observed  the  car  while  on 
the  east  track  or  on  the  space  between  the  tracks  he  could 
have  avoided  the  injury.  These  findings  conclusively  show 
that  appellee  voluntarily  and  needlessly  encountered  danger 
apparent  to  casual  observation,  under  circumstances  free 
from  confusion  and  inconsistent  with  ordinary  prudence. 
He  simply  miscalculated  the  time  it  would  take  him  to 
cross  and  get  out  of  the  way.  Many  cases  can  be  cited 
holding  injured  parties  to  be  guilty  of  contributory  negli- 
gence on  facts  not  more  clearly  indicating  rashness  than 
in  the  case  at  bar.  DeLon  v.  Kokomo  City  St  R.  Co. 
(1899),  22  Ind.  App.  377,  is  a  decision  of  the  question  of 
appellee's  negligence.  Young  v.  Citizens  St,  B.  Co. 
(1897),  148  Ind.  54;  Citizens  St.  R.  Co.  v.  Helvie  (1899), 
22  Ind.  App.  515;  Indianapolis  St.  R.  Co.  v.  Tenner 
(1904),  32  Ind.  App.  311;  Indianapolis  St.  R.  Co.  v. 
Marschke  (1906),  166  Ind.  490;  Robards  v.  Indianapolis 
SL  R.  Co.  (1904),  32  Ind.  App.  297;  Indianapolis  St.  R. 
Co.  v.  Zaring  (1904),  33  Ind.  App.  297;  Marchal  v. 
Indianapolis  St.  R.  Co.  (1901),  28  Ind.  App.  133;  Kessler 
V.  Citizens  St.  R.  Co.  (1898),  20  Ind.  App.  427;  Moron 
Y.  Leslie  (1904),  33  Ind.  App.  80;  Korrady  v.  Lake  Shore, 
etc.,  R.  Co.  (1892),  131  Ind.  261;  Lake  Erie,  etc.,  R.  Co. 
V.  Pence  (1900),  24  Ind.  App.  12. 

While  all  reasonable  presumptions  are  indulged  in  favor 
of  general  verdicts,  yet  if  the  answers  returned  by  the  jury 
are  irreconcilably  in  conflict  therewith,  they  will  overthrow 
the  general  verdict.  While  the  general  verdict  finds  that 
the  plaintiff  was  free  from  contributory  negligence,  the 
facts  specially  found  show  plaintiff  to  have  been  guilty  of 
contributory  negligence,  and  are  irreconcilably  in  conflict 
with  that  verdict.  Cleveland,  etc.,  R.  Co.  v.  Heine  (1902), 
28  Ind.  App.  163;  Bedford  Quarries  Co.  v.  Thomas 
(1902),  29  Ind.  App.  85. 
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It  is  contended,  however,  that  appellee's  conduct  is  not 
contributory  negligence,  because  appellant  could  have 
avoided  the  injury  by  the  use  of  ordinary  care,  after  dis- 
covering the  exposed  situation  of  appellee.  This  claim  is 
based  upon  the  doctrine  of  last  clear  chance.  Knowingly 
to  inflict  injury,  when  such  injury  can  be  avoided  by  the 
use  of  ordinary  care,  amounts  to  wilfulness.  The  motor- 
man  is  not  required  to  assume  that  an  adult,  in  the  full  pos- 
session of  his  faculties,  will  needlessly  expose  himself  to 
danger.  The  motorman  was  not  bound  to  anticipate  that 
appellee  would  turn  upon  the  track.  When  the  appellee 
turned  the  danger  became  imminent,  upon  the  hypothesis 
that  he  would  continue  across  the  track.  The  car  was  then 
sixty  feet  away.  It  required  this  distance  to  stop  the  car. 
This  gave  the  motorman  no  time  to  apprehend  the  danger- 
ous situation  in  which  the  appellee  had  placed  himself.  Up 
to  the  time  of  plaintiff's  entering  upon  the  track,  no  danger 
was  to  be  apprehended  from  the  speed  of  the  car,  for  the 
accident  occurred  between  crossings.  The  motorman  had 
as  much  reason  to  anticipate  that  appellee  was  in  time  to 
cross  the  track  in  front  of  the  moving  car  as  had  the  ap- 
pellee to  believe  that  he  could  do  so.  If  two  parties  are 
contemporaneously  in  fault,  and  by  their  mutual  negli- 
gence an  injury  ensues  to  one,  the  doctrine  of  last  clear 
chance  does  not  apply.  Robards  v.  Indianapolis  St.  R.  Co., 
supra;  Everett  v.  Los  Angeles,  etc.,  R.  Co.  (1896),  116 
Cal.  105,  43  Pac.  207,  46  Pac.  889,  34  L.  E.  A.  350.  If 
it  had  been  apparent  to  the  motorman  that  the  horse  was 
frightened  or  that  appellee  for  any  reason  had  lost  control 
of  the  horse  and  was  in  danger,  then  it  would  have  been 
the  duty  of  the  motorman  to  stop  the  car  if  possible.  Citi- 
zens  St.  R.  Co.  v.  Loive  (1895),  12  Ind.  App.  47,  54,  and 
cases  cited.  The  doctrine  under  consideration  applies  when 
it  is  apparent  that  the  party  is  in  a  position  of  danger  from 
which  he  cannot  extricate  himself.  Cleveland,  etc.,  R.  Co. 
V.  Klee  (1900),  154  Ind.  430;  Krenzer  v.  Pittsburgh,  etc.. 
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B.  Co.  (1898),  151  Ind.  687,  68  Am.  St  262;  Dull  v. 
Cleveland,  etc.,  B.  Co.  (1899),  21  Ind.  App.  571.  To 
justify  the  application  of  the  doctrine  in  this  case,  the 
motorman  must  have  had  the  last  clear  chance ;  that  is,  evi- 
dent and  last  to  avoid  the  danger  after  he  had  learned  of  it 
and  knew  that  the  safety  of  appellee  depended  solely  upon 
him.  Daily  observation  of  human  conduct  does  not  lead  to 
the  conclusion  that  sane  adults  will  place  themselves  in 
positions  of  open  danger.  The  motorman  was  not  required 
to  assume  that  the  appellee  would  court  danger  or  disregard 
all  prudence,  and  when  appellee's  danger  became  apparent 
there  was  not  time  and  space  to  stop  the  car.  It  is  insisted, 
in  this  case,  by  the  appellee  that  even  if  he  was  negligent 
in  going  upon  the  track,  when  struck  by  the  car  his 
negligence  had  ceased,  because  he  was  attempting  to  get  out 
of  the  way  of  the  approaching  car ;  that  after  his  negligence 
there  was  a  change  in  the  situation,  and  a  new  act  of  negli- 
gence was  imputable  to  appellant,  which  became  the  proxi- 
mate cause  of  the  injury.  If  appellee  was  guilty  of  negli- 
gence in  going  upon  the  track,  whether,  in  the  instant 
of  his  injury,  he  was  attempting  to  go  backward  or  for- 
ward to  get  out  of  the  way  of  the  car,  could  make  no 
difference.  The  rule  of  the  last  clear  chance  does  not  apply 
where  the  act  of  the  injured  party  and  the  defendant  are 
substantially  concurrent.  The  conduct  of  the  defendant 
in  driving  upon 'the  track  cannot  be  separated  from  the 
injury.  No  court  will  hold  that  a  railroad  company  may 
run  down  a  party  though  he  is  negligently  on  its  track, 
when  by  the  exercise  of  ordinary  care  it  can  be  avoided.  No 
more  can  the  driver  of  a  private  vehicle  commit  a  like 
brutality.  Defendants  have  been  held  liable  when  such  acts 
have  occurred,  either  because  they  showed  wilfulness  or  a 
want  of  due  care. 

The  majority  opinion  overthrows  a  doctrine,  well  recog- 
nized, that  one  cannot  hold  another  responsible  for  errors 
of  his  own  judgment.     In  effect  it  says,  that  to  be  excused 
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from  the  results  of  one's  negligence,  it  is  but  necessary  for 
the  injured  party  to  show  that  he  erred  in  his  judgment. 
Xegligcnce  should  not  be  encouraged,  neither  upon  the  part 
of  common  carriers  or  travelers.  The  prevailing  opinion 
holds  out  to  one  willing  to  risk  his  life  or  limb  in  an  un- 
necessary danger  to  cross  a  railway  in  full  view  and  in 
front  of  an  approaching  car  the  assurance  that,  if  he  is 
unfortunate  enough  to  receive  injury,  he  shall  be  com- 
pensated therefor,  notwithstanding  the  rashness  of  his  own 
unnecessary  act.  All  decijjions  up  to  this  time  hold  that 
the  duties  and  rights  of  the  traveler  and  the  common 
carrier  are  reciprocal.  Such  decisions  are  held  for  naught 
in  the  prevailing  opinion.  Being  of  the  opinion  that  con- 
tributory negligence  is  still  a  defense  in  actions  of  this 
character,  and  that  such  defense  is  clearly  established  by 
the  special  finding  of  facts  and  the  appellee's  own  testi- 
mony, I  am  unable  to  agree  in  the  opinion  affirming  the 
judgment. 

WileV,  J. — From  the  facts  specially  found  I  am  clearly 
of  the  opinion  that  apilfellee  was  shown  to  be  guilty  of  con- 
tributory negligence  which  would  preclude  his  recovery. 
If  the  doctrine  declared  in  the  prevailing  opinion  is  to 
obtain,  it  seems  to  me  that  the  rule  of  contributory  negli- 
gence is  taken  out  of  cases  of  this  character. 


Big  Four  Building  Association  v.  Clego, 

[No.  5,873.     Filed  December  13,  1906.] 

1.  Building  and  Loan  Associations. — Withdrawal. — Notice. — 
^''aiver.— Under  §4447  Bums  1901,  Acts  1885,  p.  81,  54,  stock- 
holders in  a  building  and  loan  association  must  give  three 
months  notice  of  withdrawal  before  they  have  the  legal  right  to 
the  value  of  their  stock,  but  such  notice  may  be  waived  by  the 
association,    p.  190. 

2.  Same. — Payment  of  Forged  Certificates. — Notice. — ^Whether 
a  building  and  loan  association  paid,  on  forged  assignments, 
certificates  of  stock,  with  or  without  notice,  is  immaterial  in  an 
action  by  the  true  owner  for  the  value  thereof,    p.  191. 
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3.  Building  and  Loan  Associations. — Forged  Assignments  of 
Stock, — Evidence. — ^Where  plaintiff  testifies  that  she  never 
executed,  nor  authorized  any  one  else  to  execute,  assignments 
of  her  stock  in  a  building  and  loan  association,  and  another 
testified  that  the  assignments  were  not  signed  by  plaintiff,  and 
it  is  shown  that  the  alleged  assignees  had  absconded,  a  finding 
that  plaintiff  is  entitled  to  recover  the  value  of  her  shares  is 
justified,     p.  191. 

4.  Same. — Stock. — Forfeiture. — ^Where  plaintiff's  shares  in  a 
building  and  loan  association  were  assigned  by  forgery,  and 
paid  to  such  assignee,  plaintiff's  failure  to  pay  further  thereon 
did  not  subject  her  shares  to  a  liability  to  forfeiture,  plaintiff 
being  thereafter  a  creditor  of  such  association,    p.  192. 

From  Superior  Court  of  Marion  County  (56,277) ; 
Vinson  Carter,  Judge. 

Action  by  Sarah  A.  Clegg  against  the  Big  Four  Building 
Association.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Wymond  J.  Beckett,  for  appellant. 

Payne  &  Thompson,  Frank  T.  Brown  and  Walter  L. 
Carey,  for  appellee. 

CoMSTOCK,  J. — Action  by  appellee  against  appellant, 
defendant  below,  to  collect  the  withdrawal  value  of  two 
certificates  of  stock  in  the  appellant  building  association. 
The  complaint  is  in  three  paragraphs.  In  the  first  it  is 
alleged  that  appellee  is  the  owner  of  ten  shares  of  instal- 
ment stock  and  one  share  of  prepaid  stock  in  said  building 
association;  that  the  surrender  and  withdrawal  value  of 
said  shares  is  $300;  that  in  December,  1895,  she  gave 
notice  to  said  association  and  the  board  of  directors  thereof 
of  her  intention  to  withdraw  and  cancel  said  shares  in 
conformity  to  the  rules  of  the  association;  that  after  the 
withdrawal  value  became  due,  and  before  the  commence- 
ment of  this  action,  she  made  demand  of  the  officers  of  the 
defendant,  which  was  refused.  The  second  paragraph  al- 
leges that  she  placed  her  shares  in  the  hands  of  Henry  H. 
Moats  for  the  purpose  of  withdrawing  the  same,  and  that 
said  Moats  gave  notice  of  withdrawal  in  his  own  name, 
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and  forged  the  name  of  appellee  to  an  assignment  of  said 
stock  to  said  Moats,  withdrew  the  money  from  the 
association  and  used  it  for  his  own  purposes;  that  before 
the  commencement  of  this  action  she  notified  appellant  that 
the  assignment  to  said  Moats  was  a  forgery,  and  demanded 
that  the  stock  be  reissued  to  her,  or  that  the  with- 
drawal value  be  paid  to  her.  The  third  paragraph  is  on 
the  same  theory  as  the  second,  but  alleges  that  some  person 
unknown  to  her  forged  her  name  to  the  assignment  of  the 
certificate  of  stock  to  Ilenry  H.  IVfoats,  and  that  afterwards 
Henry  II.  Moats  assigned  and  transferred  said  certificate 
to  E.  J.  Richards,  who  afterwards  withdrew  the  value  of 
said  stock  from  the  association.  This  paragraph  makes  the 
same  demand  as  the  second.  The  cause  was  put  at  issue  by 
general  denial,  tried  by  the  court,  and  judgment  rendered 
in  favor  of  appellee  for  $369.31.  The  only  question  dis- 
cussed by  appellant  is  the  overruling  of  its  motion  for  a 
new  trial.     Other  assigned  errors  are  therefore  waived. 

We  will  consider  only  the  reasons  for  a  new  trial  dis- 
cussed.    It  is  claimed  that  although  each  paragraph  of 

the  complaint  alleges  that  three  months^  notice  of 
1.     the  withdrawal  of  the  stock  was  given,  and  although 

such  notice  is  required  by  statute  (§4447  Bums 
1901,  Acts  1885,  p.  81,  §4)  and  by  the  by-laws  of  the 
association  to  be  in  writing,  yet  the  evidence  wholly  fails- 
to  show  that  any  notice  of  withdrawal,  either  oral  or  in 
writing,  to  any  person  connected  with  the  association  was 
given.  The  section  of  the  statute  referred  to  provides: 
"Any  stockholder  wishing  to  withdraw  from  said  corpora- 
tion may  do  so  on  three  months'  notice  given  to  the  board 
of  directors."  Section  twenty-seven  of  the  by-laws  of  the  as- 
sociation reads :  "Any  stockholder  whose  stock  is  unpledged 
for  a  loan,  wishing  to  withdraw  from  said  association,  may 
do  so  on  three  months'  notice  in  writing,  given  to  the  board 
of  directors."  These  provisions  of  the  statute  and  of  the 
by-laws  are  made  for  the  benefit  of  the  association.     They 
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may  be  waived,  but  payment  could  not  be  enforced  without 
the  notice  prescribed.     It  will  be  presumed  that  the  pay- 
ment was  not  made  without  notice.     We  need  not 

2.  examine  the  record  to  ascertain  whether  notice  was 
given  or  not,  for  it  would  be  no  defense  for  the 

appellant  to  show  that  payment  was  made  without  notice. 
Granting  that  there  could  be  no  recovery  under  the  first 
paragraph  without  proof  of  notice,  yet,  if  it  appears  from 
the  evidence  that  the  value  of  the  stock  has  been  withdrawn 
by  some  one  not  authorized  to  receive  the  same,  there  might 
be  a  recovery  on  one  or  the  other  of  the  remaining  two 
paragraphs.  The  gist  of  the  second  and  third  paragraphs 
is  that  the  stock  value  was  paid  upon  forged  and  fraudulent 
assignments  and  transfers.  If  the  stock  value  was  paid  as 
alleged  in  either  the  second  or  third  paragraphs  of  the  com- 
plaint, the  association  cannot  be  heard  to  say  that  these 
payments  were  made  without  notice. 

The  plaintiff  testified  that  she  was  the  owner  of  the  cer- 
tificates, and  the  stock  represented  by  them  in  suit;  that 
she  never  sold  or  transferred  either  of  them  or  any 

3.  part  thereof  to  any  person ;  that  she  never  wrote  her 
name  on  the  back  of  either  of  them,  or  authorized 

any  one  else  to  do  so,  and  never  acknowledged  the  assign- 
ment of  either  of  them  before  any  notary  public ;  that  she 
never  borrowed  from  nor  owed  the  association  any  money 
on  said  stock  or  in  any  other  "shape;"  that  she  never  got 
back  any  of  the  money  paid  on  said  stock;  that  she  gave 
Henry  H.  Moats  the  certificates  about  Christmas,  1895,  to 
put  in  notice  of  withdrawal,  and  for  no  other  purpose,  and 
has  never  seen  them  since  and  does  not  know  what  became 
of  them.  Appellee's  testimony  is  in  no. way  contradicted, 
and  is  ample  to  show  that  she  did  not  assign,  nor  authorize 
any  one  to  assign  for  her,  the  certificates  in  question,  and 
that  she  was  not  in  any  way  indebted  to  the  association, 
and  that  she  had  not  received  anything  on  account  of  said 
stock.     Mr.  McDowell,  a  witness  in  behalf  of  the  plaintiff, 
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testified  that  he  saw  at  the  office  of  the  appellant  what  puiv 
ported  to  be  an  assignment  by  appellee  of  certificate  No.  38, 
but  that  the  signature  was  not  in  the  handwriting  of  appel- 
lee, and  that  the  same  was  not  acknowledged;  that  RoUin 
B.  Smith's  name  was  on  the  assignment;  that  thi^  was  in 
1896,  soon  after  Mr.  Moats  had  left  Indianapolis;  that 
said  certificate  was  shown  him  by  the  bookkeeper  of  the 
association;  that  he  stated  to  said  bookkeeper  that  the  sig- 
.nature  of  Mrs.  Clegg  was  not  genuine;  that  the  bookkeeper 
tefused  to  let  him.  see  ijm  other  certificate.  The  testimony 
of  Mrs.  Clegg  and  of  Mr.  McDowell  sustains  the  conclusion 
that  the  assignment  of  these  shares  was  not  made  by  appellee 
or  with  her  knowledge  or  consent.  There  is  evidence  from 
which  the  court  could  fairly  conclude  that  on  March  4, 
1896,  the  stock  value  of  the  prepaid  certificate  No.  38 — 
$62.65 — was  paid  to  E.  J.  Richards,  and  that  the  stock 
value  of  certificate  No.  2,378 — C — $226 — ^was  paid  to  Mr. 
Austermiller,  June  4,  1896.  It  is  significant  in  this  con- 
nection that  soon  after  the  withdrawal  of  the  stock,  RoUin 
R.  Smith,  E.  J.  Richards,  and  Henry  H.  Moats  left  the 
State  of  Indiana  "under  a  cloud." 

The  claim  that  appellee's  stock  was  forfeited  cannot  be 
sustained.  The  burden  to  show  forfeiture  was  upon  ap- 
pellant.    Certificate  No.  38,  prepaid,  was  not  for- 

4.  feitable  when  appellant  association,  through  negli- 
gence or  mistake,  permitted  appellee's  stock  to  be 
withdrawn  by,  and  converted  to  the  use  of,  another  by 
forgery  or  other  unlawful  means.  The  stockholder  became 
the  creditor  of  the  corporation,  and  while  sustaining  that 
relation  her  stock  was  not  subject  to  forfeiture.  Froto  the 
evidence  it  does  not  appear  that  the  amount  of  the  judgment 
is  excessive. 

Judgment  affirmed* 
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BoABD  OP  Commissioners  of  the  County  op 
Jackson  et  al.  v.  Branaman. 

[No.  5,610.     Filed  February  20,  1906.     Rehearing  denied  June 
29,  1906.    Transfer  denied  December  13,  1906.] 

1.  Injunction. — Boards  of  Commissioners. — County  Funds. — 
Use  of,  in  Gravel  Road  Cases. — ^Injunction  does  not  lie,  on  be- 
half of  a  county  taxpayer,  to  prevent  a  board  of  commissionerc 
from  using  county  funds  in  defending  an  action  against  such 
board,  brought  by  a  gravel  road  contractor  to  compel  payment 
upon  his  contract.  Robinson,  C.  J.,  Roby  and  Myers,  JJ.,  dis- 
senting,   p.  196. 

2.  Boards  op  Commissioners. — Capacity. — Actions. — Defenses. — 
A  board  of  commissioners,  sued  in  its  corporate  capacity,  can 
defend  only  in  such  capacity,    p.  196. 

3.  Same. — Duty  as  to  Suits  Concerning  Free  Gravel  Roads. — It  is 
the  duty  of  boards  of  commissioners  to  defend,  as  the  enforced 
agents  of  the  taxpayers,  all  actions  concerning  the  construction 
of  free  gravel  roads,    pp.  197,  198. 

4.  Pl£ADlNG.  —  Complaint, — Injunction. — Free  Gravel  Roads. — 
Aeeeptanee. — Statutes. — ^A  complaint  by  a  county  taxpayer  to 
prevent  the  board  of  commissioners  from  using  county  funds  in 
defense  of  an  action  against  such  board  to  recover  the  contract 
price  of  the  construction  of  a  free  gravel  road  is  bad,  where  it 
fails  to  allege  that  such  board  has  accepted  such  road  as  com- 
pleted, payment  being  unauthorized  by  §6928  Bums  1897,  Acts 
1895,  p.  143,  §3,  unless  such  road  has  been  so  received,    p.  197. 

From  Jackson  Circuit  Court;  Thomas  B.  Bushirh, 
Judge. 

Suit  by  Abraham  C.  Branaman  against  the  Board  of 
Commissioners  of  the  County  of  Jackson  and  another. 
From  a  decree  for  plaintiff,  defendants  appeal.     Reversed. 

D.  A.  Kochenour,  for  appellant. 
A.  N.  Munden,  for  appellee. 

Wiley,  J. — Suit  in  equity  to  enjoin  appellants  from 
using  public  funds  belonging  to  the  county  in  the  defense 
of  an  action  pending  against  the  board  of  commissioners  in 
which  appellee  was  the  sole  plaintiff  and  appellant  board 
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the  sole  defendant.  Appellee  had  brought  an  action 
against  the  Board  of  Commissioners  of  the  County  of 
Jackson  on  a  written  contract  under  which  he  undertook 
to  construct  certain  free  gravel  roads  in  one  of  the  town- 
ships of  said  county  under  an  act  approved  March  3,  1893 
(Acts  1893,  p.  196),  and  the  act  amendatory  thereof,  ap- 
proved March  7,  1895  (Acts  1895,  p.  143,  §6924  Bums 
Supp.  1897).  By  that  action  he  sought  to  recover  a  balance 
claimed  to  be  due  him  upon  said  contract.  The  cause  was 
venued  to  the  Lawrence  Circuit  Court,  where  it  was  put  at 
issue,  and  assigned  for  trial.  A  temporary  restraining 
order  was  issued  in  the  cause  at  bar.  A  motion  was  subse- 
quently made  to  dissolve  it,  and  this  motion  was  overruled. 
Upon  final  hearing  the  injunction  was  made  perpetual.  By 
the  assignment  of  errors  five  questions  are  presented,  but 
from  the  view  of  the  law  we  have  taken  it  is  only  necessary 
for  us  to  consider  the  error  predicated  upon  the  action  of 
the  court  in  overruling  the  demurrer  to  the  complaint. 

The  complaint  avers  that  the  appellee  is  a  citizen  of 
Jackson  county,  residing  in  Owen  township,  and  that  he  is 
a  taxpayer  in  said  county;  that  in  September,  1898,  he 
entered  into  a  contract  with  said  board  to  construct  certain 
free  gravel  roads  in  said  township  and  county,  for 
and  in  consideration  of  $15,690;  that  said  board 
proceeded  according  to  law  to  issue  and  sell  bonds  to 
the  amount  of  $15,700,  for  the  purpose  of  raising 
funds  for  the  construction  of  said  roads  and  the  payment 
of  said  contract  price;  that  said  proceedings  were  had 
under  acts  1893,  supra,  and  the  acts  amendatory  thereto; 
that,  after  having  completed  said  roads  according  to  the 
terms  of  his  contract,  he  filed  his  claim  before  the  board 
of  commissioners  for  $5,377.53,  that  being  the  amount  due 
him  under  his  contract,  which  claim  was  wholly  dis- 
allowed; that  thereafter  he  filed  his  suit  in  the  Jackson 
Circuit  Court  against  said  board  to  recover  the  sum  of 
$7,000,  the  amount  due  him  on  said  contract;  that  said 
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suit  is  now  pending  in  the  Lawrence  Circuit  Court,  and  is 
set  for  trial  May  26,  1904;  that  said  board  is  made  a 
party  defendant,  as  the  enforced  agent  of  said  Owen  town- 
ship, and  as  the  custodian  of  said  bonds,  and  in  no  other 
capacity  whatever ;  that  said  suit  does  not  seek  to  recover  a 
judgment  against  any  fund  or  money  belonging  to  said 
county,  but  seeks  to  recover  judgment  against  said  fund 
derived  from  the  sale  of  bonds,  as  the  money  of  said  Owen 
township  as  a  taxing  district,  and  to  have  the  same  applied 
toward  the  payment  of  the  costs  of  said  roads.  The  com- 
plaint then  concludes  as  follows:  "That  defendant  board 
is  about  to  expend,  unlawfully,  for  lawyers'  fees,  mileage, 
and  fees  for  witnesses  in  defending  said  suit,  large  sums  of 
money  belonging  to  Jackson  county,  and  will  so  expend 
large  sums  of  money  of  said  county  unless  restrained  from 
so  doing  without  delay  and  before  notice  of  the  hearing 
of  this  application  can  be  given  as  required  by  law,  and 
plaintiflF  avers  that  defendant  Asbury  H.  Manuel  is  the 
duly  elected  and  acting  auditor  of  said  county.  Where- 
fore plaintiff,  as  a  taxpayer  of  said  county,  asks  that 
an  order  be  granted  restraining  defendant  board  from  ex- 
pending any  of  the  money  belonging  to  said  Jackson  county 
in  defending  said  suit,  until  notice  of  the  hearing  of  this 
application  can  be  given,  and  that  upon  such  hearing  a 
temporary  injunction  be  granted  until  the  final  hearing, 
and  that  upon  the  final  hearing  defendant  board  be  per- 
petually enjoined  from  expending  any  of  the  money  be- 
longing to  said  Jackson  county  in  defending  said  trust  fund 
or  said  taxing  district,  and  plaintiff  asks  all  other  proper 
relief."  This  suit  was  commenced  May  18,  1904,  being 
six  days  before  the  case  then  pending  in  the  Lawrence  Cir- 
cuit Court  was  set  for  trial.  The  demurrer  to  the  com- 
plaint was  joint  and  several,  and  the  ground  thereof  was 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 
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The  question  raised  by  the  demurrer  is  both  anomalous 

and  unique.     That  question,  broadly  stated,  is:     Can  a 

board  of  county  commissioners,  in  an  action  where 

1.  it  is  the  sole  defendant,  be  enjoined  from  expending 
any  of  the  public  funds  of  the  county  in  making 

their  defense  therein  ?  The  answer  to  this,  both  in  law  and 
reason,  must  be  in  the  negative.  Appellee  chose  his  own 
forum,  elected  his  own  remedy,  and  selected  his  adversaries. 
He  went  into  a  court  of  law  asking  legal  relief.  He  now 
comes  into  a  court  of  equity  and  asks  equitable  relief  to 
prevent  his  adversaries  from  using  the  public  funds  in 
making  their  defense.  These  two  positions  assumed  by 
appellee  are  inconsistent,  and  cannot  receive  the  approba- 
tion of  the  courts. 

By  virtue  of  the  statute  the  board  of  commissioners  of 

each  county  in  the  State  is  "a  body  corporate  and  politic," 

and  as  such  and  in  such  name  ^^may  prosecute  and 

2.  defend  suits,  and  have  all  other  duties,  rights,  and 
powers  incident  to  corporations,"  etc.    §7820  Bums 

1901,  §5735  E.  S.  1881.  In  this  case  the  board  of  com- 
missioners is  sued  in  its  corporate  capacity,  and  it  could 
only  defend  and  answer  in  the  same  capacity.  VanarsdaU 
V.  State,  ex  rel  (1879),  65  Ind.  176.  Having  been  sued 
in  its  corporate  capacity,  the  individual  members  thereof 
could  not  in  their  individual  capacity  make  defense,  nor 
should  they  be  required  to  do  so  at  their  own  expense.  To 
hold  that  a  board  of  county  commissioners,  when  sued  in  ita 
corporate  capacity,  could  be  enjoined  from  using  the  public 
funds  in  making  its  defense,  would  establish  a  precedent 
which  would  put  the  several  boards  of  commissioners 
throughout  the  State  at  the  mercy  of  unwarranted  legal 
attacks  upon  them. 

In  an  action  of  the  character  pending  in  the  Lawrence 
Circuit  Court,  when  this  suit  was  conmienced,  involving 
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the  rights  of  those  whose  lands  were  assessed  for  the 

3.  payment  of  the  costs  of  the  construction  of  the 
roads,  it  was  a  duty  incumbent  upon  the  board  of 

commissioners  to  defend  that  action,  as  the  enforced  agent 
of  such  taxpayers,  to  the  end  that  their  rights  might  be 
protected. 

Recurring  to  the  complaint  before  us,  we  find  it  insuffi- 
cient to  warrant  the  relief  asked.     Appellee  therein  avers 
that  he  entered  into  a  contract  with  the  board  for  a 

4.  specified  consideration,  to  complete  the  roads  that 
had  been  petitioned  for;  that  to  raise  funds  for  the 

payment  of  the  contract  price,  bonds  were  sold;  that  he 
completed  the  work  required  of  him  by  the  contract;  that 
payments  were  made  to  him  from  time  to  time  as  the  work 
progressed ;  that  there  was  still  due  him  $7,000 ;  that  a  suit 
was  pending  in  the  Lawrence  Circuit  Court  against  the 
board  to  recover  a  judgment  against  the  fund  derived  from 
the  sale  of  the  bonds,  and  that  in  the  defense  of  that  action 
the  board  was  about  to  expend  unlawfully  large  sums  of 
money  in  making  a  defense  to  said  action.  This  is  the  sum 
and  substance  of  the  complaint.  Section  three  of  the  amenda- 
tory act  of  1895  (Acts  1895,  p.  143,  §6928  Bums  Supp. 
1897),  provides  the  manner  in  which  the  board  of  commis- 
sioners shall  order  the  fund  realized  from  the  sale  of  bonds 
paid  upon  the  contract,  in  this,  to  wit:  That  the  board 
shall  order  the  same  paid  in  such  amounts  and  at  such  timcvS 
as  they  may  agree,  but  no  payment  shall  be  made  by  the 
commissioners  for  more  than  eighty  per  cent  of  the  engi- 
neer's estimate  of  the  work  done  by  the  contractor,  nor  shall 
the  whole  amount  of  the  contract  be  paid  until  the  road 
shall  have  been  received  by  the  board  of  commissioners  as 
completed.  The  complaint  goes  only  so  far  as  to  allege  that 
"after  having  completed  said  roads,  as  required  by  the 
terms  of  said  contract,  plaintiff  filed  his  claim  against  said 
board,"  eta    No  attempt  is  made  to  aver  that  the  board 
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had  received  the  roads  as  completed,  and  this  is  absolutely 
essential  to  the  contractor's  right  to  receive  final  payment. 
While  the  board  of  commissioners  acts  as  the  enforced  agent 
of  the  property  owners  within  the  taxing  district,  it  is  the 
duty  of  such  board  to  act  within  the  power  and  authority 
given  it  by  statute.  It  is  only  when  the  board  acts  within 
its  statutory  power  that  its  acts  will  be  regarded  as  legal. 
Acting,  therefore,  within  its  statutory  power  as  such  en- 
forced agent,  it  was  obligatory  upon  the  board  to  refuse  to 
authorize  a  final  payment  to  appellee  upon  his  contract 
until  the  roads  had  been  received  as  completed.  And  in 
this  regard  the  failure  of  the  complaint  to  allege  such  fact 
is  fatal. 

But  the  complaint  is  insufficient  for  another  reason.   The 
board  of  commissioners  having  been  sued  in  its  corporate 

capacity  in  the  original  action,  it  not  only  had  a 
3.     right,  but  it  was  its  duty,  to  defend  that  action  in 

the  interest  of  those  whose  property  was  assessed  for 
the  construction  of  the  roads,  and  thus  protect  their  rights. 
Public  officers  are  presumed  to  perform  their  duties  accord- 
ing to  law,  and,  this  being  true,  we  may  reasonably  assume 
that  the  board  of  commissioners  believed  that  there  existed 
a  valid  excuse  for  not  paying  to  appellee  the  balance  of  the 
contract  price  upon  his  demand.  This  being  true,  when 
suit  was  brought  it  was  the  duty  of  the  board  to  defend 
the  action,  if  in  fact  there  was  any  valid  defense,  and  for 
that  purpose  it  had  the  right  to  expend  any  available  funds 
in  the  county  treasury.  Whether,  subsequently  the  board 
would  be  authorized  to  levy  an  additional  assessment 
against  the  taxable  real  estate  within  the  taxing  district  to 
reimburse  the  county  for  any  funds  used  out  of  the  county 
treasury  in  making  its  defense,  is  not  presented,  and  as  to 
that  we  express  no  opinion. 

The    complaint   now    under    consideration    not    having 
stated  a  cause  of  action,  the  demurrer  to  it  should  have 
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been  sustained,  and  for  the  error  in  overruling  it  the  judg- 
ment is  reversed,  the  cause  remanded,  and  the  trial  court 
directed  to  sustain  the  demurrer  to  the  complaint. 

On  Petition  for  Rehearing. 

Per  Curiam. — The  petition  for  a  rehearing  is  overruled. 

Dissenting  Opinion. 

RoBY,  J. — This  suit  is  brought  by  appellee  as  a  tax- 
payer to  enjoin  the  board  of  county  commissioners 
from  using  public  funds  in  defending  an  action  theretofore 
brought  against  said  board  on  a  written  contract  made  by 
it  for  the  construction  of  certain  free  gravel  roads  in  ac- 
cordance with  an  act  approved  March  3,  1893  (Acts  1893, 
p.  196),  and  an  act  amendatory  thereof,  approved  March  7, 
1895  (Acts  1895,  p.  143,  §6924  Burns  Supp.  1897). 

It  is  averred  that  said  board  is  made  a  party  to  said 
pending  action  as  the  enforced  agent  and  custodian  of 
certain  funds  derived  from  the  sale  of  bonds,  and  in  no 
other  capacity ;  that  no  judgment  is  therein  sought  against 
said  county  or  any  fund  belonging  to  said  county,  but  the 
relief  sought  is  solely  against  the  fund  derived  from  the 
sale  of  bonds  for  a  taxing  district,  and  to  have  the  same 
applied  upon  the  payment  of  the  costs  of  improvements 
made  therein.  The  indebtedness  created  by  the  construc- 
tion of  a  road  under  said  act  is  not  the  indebtedness  of  the 
county,  and  the  county  is  not  liable  for  the  cost  thereof, 
but  it  is  the  indebtedness  of  the  persons  assessed  for  its  con- 
struction. King  v.  Board,  etc.  (1904),  34  Ind.  App.  231. 
When  the  contract  is  performed  by  the  completion  of  the 
road,  the  law  enjoins  the  duty  upon  the  board  of  commis- 
sioners of  receiving  the  same  and  directing  the  auditor  to 
issue  the  warrant  upon  which  finally  payment  is  made,  and 
mandamus  is  a  proper  remedy  to  compel  the  performance 
of  said  duty.  King  v.  Board,  etc.,  supra.  It  irresistibly 
follows  from  these  premises  that  the  expense  of  defending 
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an  action  on  a  contract  made  in  pursuance  of  said  statute  is 
not  one  which  ought  to  be  paid  out  of  the  general  county 
fund,  or  for  which  the  county  is  responsible.  The  expense 
thus  incurred  is  a  part  of  the  cost  of  the  proceeding  and 
should  be  paid  out  of  the  special  fund  provided  for  the 
purpose  of  paying  the  cost  of  the  improvement.  It  will 
not  do  to  say  that  the  county  may  subsequently  reimburse 
itself  by  filing  a  claim  against  the  special  fund.  Whether 
it  may  do  so  is  immaterial,  it  not  being,  in  the  first  in- 
stance, under  any  obligation  to  make  the  outlay. 

Whatever  confusion  has  arisen  in  this  case  is  from 
the  fact  that  the  plaintiff  who  sues  as  a  taxpayer  is  also 
the  contractor,  seeking  in  a  different  capacity  and  in 
another  suit  to  enforce  his  contract,  and  from  the  further 
fact  that  the  special  agent  against  whom  the  action  is 
brought  is  in  another  capacity  the  representative  of  the 
county.  If  the  action  was  brought  by  a  taxpayer 
who  was  in  nowise  connected  with  the  contract, 
against  a  special  agent,  who  was  not  a  representative  of  the 
county,  there  would  be  no  confusion  as  to  rights  and  lia- 
bilities. The  board,  as  the  agent  of  the  persons  benefited 
by  the  improvement,  has  authority  to  direct  the  auditor  to 
draw  his  warrant  for  the  incidental  expenses  of  con- 
structing such  road  as  well  as  to  direct  him  to  draw  his 
warrant  for  the  contract  price,  and  there  is  therefore  no 
question  of  preventing  the  board  from  defending  the  pend- 
ing action  or  of  restricting  its  available  means  of  making 
such  defense. 

It  follows  that  the  petition  for  rehearing  should  be 
granted  and  the  judgment  affirmed. 

Kobinson,  0.  J.,  and  Myers,  J.,  concur. 
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MORIN  ET  AL.  V.  HOLLIDAY  ET  AL. 

[No.  5,617.     Filed  May  8,  1906.     Rehearing  denied  October  3, 
1906.    Transfer  denied  December  13,  1906.] 

1.  Descent  and  Distribution.— Ance«tor«.—Pnor  Death  of  Ex- 
pectant Heir. — An  expectant  heir  takes  no  interest  by  descent 
in  the  property  of  his  ancestor,  where  such  heir  predeceases 
such  ancestor,    p.  206. 

2.  Same. — Kindred. — How  Computed. — Descent,  in  Indiana,  is 
wholly  regulated  by  statute,  the  degrees  of  kindred  being  com- 
puted according  to  the  civil  law  rules.  Neither  the  common 
law  nor  civil  law  canons  of  descent,  as  such,  were  ever  in  force 
in  such  State,    p.  206. 

3.  Same. — Grandchildren. — ^Where  the  mother  predeceases  her 
father,  her  children,  to  take  by  descent,  must  take  as  heirs  of 
their  grandfather,  and  not  as  heirs  of  their  mother,    p.  206. 

4.  Same.  —  Illegitimate  Children.  -—  Statutes.  —  Under  S26d0a 
Bums  1901,  Acts  1901,  p.  288,  SI,  illegitimate  children  are  heirs 
of  their  fathers,  where  such  fathers  acknowledged  them,  and 
left  no  legitimate  children,  nor  descendants  thereof,    p.  207. 

5.  Saise. — "Heirs.** — Common  Law. — At  the  common  law  an 
"heir"  was  a  person  bom  or  begotten  in  lawful  wedlock,  and 
upon  whom  the  law,  on  the  death  of  the  ancestor,  cast  an 
estate  in  lands,  tenements  or  hereditaments,    p.  207. 

6.  Same.— "Hetrs." — Civil  Law. — ^In  the  civil  law  "haeres,"  or 
''heir"  imports  a  person  entitled  to  succeed  to  the  ancestor's 
estate,  whether  real  or  personal,  either  by  act  of  the  ancestor 
or  by  the  operation  of  law.    p.  207. 

7.  Same. — "Heirs." — Legal  Import. — The  word  "heirs"  is  not  a 
word  of  purchase,  but  represents  those  persons,  immediate  or 
removed,  who  take,  by  operation  of  law.  p.  207. 

8.  Same. — Heirs, — When  Persons  Become. — The  rule  that  there 
can  be  no  l^^l  heirs  of  a  living  person  is  expressed  in  the 
maxim  "Nemo  est  haeres  viventis."    p.  208. 

9.  Same. — Heirs. — Appointment. — Discretion  of  Legislature. — 
Heirship  is  governed  by  the  laws  in  force  at  the  ancestor's 
death;  and  who  the  heirs  shall  be  rests  in  the  discretion  of  the 
legislature,    p.  208. 

10.  Same. — Illegitimate  Children. — Statutes. — Construction. — The 
statute  (S2630a  Bums  1901,  Acts  1901,  p.  288,  §1),  providing 
that  illegitimate  children,  under  certain  circumstances,  shall  be 
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heirs  of  their  fathers,  must  be  construed  in  the  light  of  all 
other  statutes  regulating  descent  and  distribution,    p.  208. 

11.  Descent  and  Distribution. — Illegitimate  Children, — Stat- 
ttte«.— Section  2630a  Bums  1901,  Acts  1901,  p.  288,  §1,  making 
illegitimate  children  heirs  of  their  father,  under  certain  condi- 
tions, provides  for  a  new  line  of  succession,  and  creates  a  new 
and  distinct  class,  who  take  by  inheritance,    p.  209. 

12.  Same.  —  Statutes.  —  Construction, — Illegitimate  Children, — 
The  statute  (§2630a  Bums  1901,  Acts  1901,  p.  288,  §1),  making 
illegitimate  children  heirs  of  their  fathers,  under  certain  cir- 
cumstances, is  remedial,  and  should  be  liberally  construed, 
p.  209. 

13.  Same. — Illegitimate  Children, — Illegitimate  childroi,  at  the 
common  law,  had  no  rights  of  inheritance  from  the  father, 
p.  209. 

14.  Same. — Legitimate  Children,  —  Children  of.  —  Though  the 
legitimate  child  should  predecease  the  father,  its  child  inherits 
directly  from  the  grandfather  the  share  belonging  to  its  parent, 
p.  209. 

16.  SAUB.—Illegitimute  Children.Statute8. — The  statute  (§2630a 
Bums  1901,  Acts  1901,  p.  288,  §1)  making  illegitimate  chil- 
dren, under  certain  circumstances,  heirs  of  their  fathers  ''in 
the  same  manner  and  to  the  same  extent  as  if  they  had  been 
his  legitimate  children,"  gives  them  equal  rights  with  legitimate 
children,  where  the  statute  operates  at  all.    p.  209. 

16.  Same. — Illegitimate  Children. — Children  of. — The  children  of 
illegitimate  children  inherit  from  the  parent  under  §2630a 
Bums  1901,  Acts  1901,  p.  288,  §1,  the  same  as  legitimate  chil- 
dren inherit  from  a  legitimate  parent,    p.  210. 

17.  Statutes. — Construction. — Extrinsic  Aids. — In  the  construc- 
tion of  a  statute  the  courts  will  consider  all  other  laws  upon 
the  same  subject-matter,  the  common  law,  the  reasons  for  the 
enactment,  the  principles  of  equity,  the  objects  of  the  statute 
and  the  conditions  obtaining  when  the  statute  was  enacted, 
p.  210. 

18.  Descent  and  Distribution.  —  Illegitimate  Children.  —  Stat- 
utes.— The  children  of  an  illegitimate  child,  being  grand- 
children of  their  grandfather  by  nature,  become  his  heirs,  under 
§2630a  Bums  1901,  Acts  1901,  p.  288,  SI,  the  same  as  if  the 
parent  were  legitimate,  where  such  grandfather  acknowledged 
such  child  and  left  no  legitimate  children  or  descendants  thereof, 
p.  21L 


NOVEMBER  TERM,  1906.  20a 

Morin  v.  HoUiday— 39  Ind.  App.  201. 

19.  Descent  and  Distribxjtion.— ildopfed  Children.— Statutes.— 
Under  §837  Bums  1901,  Acts  1883,  p.  61,  SI,  adopted  children 
inherit  from  their  adopting  parents  the  same  as  if  they  were 
natural  heirs,    p.  212. 

20.  Sauil— Adopted  Children. — Children  of. — The  children  of 
an  adopted  child,  under  §837  Bums  1901,  Acts  1883,  p.  61,  §1, 
take  the  parent's  share  in  the  adopting  parent's  estate,    p.  213. 

21.  Same.  —  lUeffitimate  Children. — Status. — Statutes. — Section 
2630a  Bums  1901,  Acts  1901,  p.  288,  §1,  changes  the  legal 
status  of  illegitimate  children  to  that  of  legitimate  children, 
where  their  fathers  acknowledged  them  and  left  no  legitimate 
children  or  their  descendants,    p.  213. 

22.  Words  and  Tbrasbs.— "Illegitimate  Child  or  Children^*— De- 
scent and  Distribution. — The  words  "illegitimate  child  or  chil- 
dren," as  used  in  §2630a  Bums  1901,  Acts  1901,  p.  288,  §1,  in- 
clude the  lawful  descendants  of  such-child  or  children,    p.  214. 

23.  Service. — Nonresident  Notice. — Publication. — Stating  Object 
of  Suit. — The  publication  of  a  notice  showing  that  a  suit  to 
quiet  title  has  been  filed  by  plaintiff  and  that  the  nonresident 
defendant  is  a  necessary  party  thereto  is  sufficient,    p.  215. 

From  Franklin  Circuit  Court;  Ferdinand  S.  Swift, 
Judge. 

Suit  by  John  Ilolliday  against  John  C.  Morin  and 
others.  From  a  decree  for  plaintiff,  defeQdants  appeal. 
Reversed. 

L.  J.  Crawford,  Lavrrence  Maxwell  and  Edgar  O'Hair, 
for  appellants. 

Albert  T.  Root,  Thomas  P.  Bodkin,  H.  J.  Milligan, 
Samuel  B.  Hammel,  Coppock  &  Coppock,  John  K.  Love 
and  F.  M.  Alexander,  for  appellees. 

WrLEY,  J. — This  was  a  suit  to  quiet  title  to  real  estate, 
in  which  John  HoUiday  was  plaintiff,  and  all  of  the  appel- 
lants were  defendants.  The  complaint  was  in  a  single 
paragraph,  upon  which  issues  were  joined  by  answers  and 
replies.  The  appellant  John  C.  Morin  filed  a  cross-com- 
plaint, to  which  a  demurrer  was  sustained.  The  cause  was 
tried  by  the  court,  and  resulted  in  a  finding  and  judgment 
for  the  plaintiff  below.  Overruling  appellants'  motion  for 
a  new  trial,  and  sustaining  the  demurrer  to  the  cross-corn- 
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plaint  of  John  C.  Morin,  are  assigned  as  errors.  After 
judgment,  and  before  the  appeal  was  perfected,  John  Hol- 
liday  died,  and  the  appellees  were  substituted  in  his  stead. 
The  appellee  Catherine  HoUiday  is  the  surviving  widow, 
and  the  appellee  Angeline  HoUiday  is  the  surviving  mother 
of  John  HoUiday,  and  they  are  his  sole  and  only  heirs. 
The  appellants  John  C.  Morin,  Annie  M.  Johnson,  George 
E.  Morin,  and  Albert'  C.  Morin  are  the  surviving  children 
and  heirs  of  Clara  Morin,  deceased.  The  appellant  Ida 
May  Morin  is  the  wife  of  John  C.  Morin;  the  appellant 
Frank  G.  Johnson  is  the  husband  of  Annie  M.  Johnson; 
Ida  Morin  is  the  wife  of  Albert  C.  Morin;  and  they  were 
made  parties  below  and  -appellants  here  on  account  of  their 
marital  relations. 

The  facts  upon  which  the  rights  of  the  respective  parties 
must  be  determined  are  as  follows:  John  Cline  died  in- 
testate on  August  19,  1902,  and  was  at  the  time  of  his 
death  the  owner  in  fee  simple  of  the  real  estate  in  contro- 
versy. He  left  surviving  him  no  widow,  no  legitimate 
child  or  children,  or  descendants  of  legitimate  children,  no 
father,  mother,  grandfather,  or  grandmother,  no  brothers 
and  no  sisters.  He  left  surviving  him  the  plaintiflF  below, 
John  HoUiday,  his  illegitimate  child,  and  the  only  child 
surviving  him.  From  the  birth  of  said  HoUiday  said  Cline, 
up  to  the  time  of  his  death,  openly  acknowledged,  received, 
reared,  educated,  and  supported  him  as  his  own  child.  Ap- 
pellants John  C,  George  E.,  and  Albert  C.  Morin,  and 
Annie  M.  Johnson,  were  the  only  legitimate  children  of 
Clara  Morin,  who  was  the  illegitimate  child  of  John  Cline* 
Said  Clara  Morin  died  intestate  June  7,  1892,  leaving  the 
above  and  foregoing  named  children  surviving  her.  From 
the  birth  of  said  Clara  Morin  until  her  death  said  Cline 
openly  acknowledged,  received,  reared,  educated,  and  sup- 
ported her  as  his  own  child.  Until  the  death  of  said  Cline 
he  at  all  times  openly  acknowledged,  received,  and  claimed 
the  above  named  children  of  Clara  Morin  as  his  grand- 
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children.  Upon  these  facts  and  the  statute  to  which  we 
will  later  refer  appellees  insist  that,  as  the  mother  of  appel- 
lants died  before  her  putative  father,  they  have  no  interest 
in  the  real  estate;  that  upon  his  death  the  title  vested  in 
John  Holliday  by  descent,  and  that  upon  the  latter's  death 
the  entire  estate  went  to  them  as  the  only  heirs  of  Holliday. 
On  the  other  hand,  appellants  claim,  as  the  legitimate  heirs 
of  Clara  Morin,  that  they  are  entitled  to  an  undivided  one- 
half  interest  therein. 

The  statute  upon  which  the  contending  parties  base  their 
right  to  inherit  from  John  Cline  is  section  one  of  the  act 
approved  March  9,  1901  (Acts  1901,  p.  288),  §2630a 
Bums  1901),  which  is  as  follows:  "That  the  illegitimate 
child  or  children  of  any  man  dying  intestate  and  having 
acknowledged  such  child  or  children  during  his  lifetime  as 
his  own,  shall  inherit  his  estate,  both  real  and  personal,  and 
shall  be  deemed  and  taken  to  be  the  heir  or  heirs  of  such 
intestate  in  the  same  manner  and  to  the  same  extent  as  if 
such  child  or  children  had  been  legitimate :  Provided,  that 
the  testimony  of  the  mother  of  such  child  or  children  shall 
in  no  case  be  received  to  establish  the  fact  of  such  acknowl- 
edgment ;  and  be  it  further  provided,  that  the  provisions  of 
this  act  shall  not  apply  where  the  father  of  the  illegitimate 
child,  at  his  death,  had  surviving  legitimate  children  or 
descendants  of  legitimate  children."  Upon  the  facts  re- 
cited and  this  statute,  there  is  no  doubt  that  upon  the 
death  of  John  Cline,  his  illegitimate  son,  John  Holliday 
stood  in  the  line  of  inheritance  from  him.  Appellants  con- 
cede this,  but  assert  that  they  are  also  in  the  line  of  in- 
heritance, and  that  John  Holliday  inherited  only  the 
undivided  one-half  of  the  real  estate,  and  that  they  in- 
herited the  other  xmdivided  one-half.  This  court,  in  two 
recent  cases,  has  had  occasion  to  construe  this  statute  upon 
facts  similar  to  those  in  the  case  at  bar,  as  to  the  right  of 
an  illegitimate  child  to  inherit  from  its  putative  father,  in 
each  of  which  cases  such  right  is  affirmed.     Townsend  v. 
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Meneley  (1906),  37  Ind.  App.  127;  Daggy  v.  Wells 
(1906),  38  Ind.  App.  27. 

"In  the  case  we  are  now  considering,  if  Clara  Morin,  the 

illegitimate  daughter  of  John  Cline,  had  survived  him,  she 

would  have  been  in  the  same  line  of  inheritance  as 

1.  John  Holliday,  and  they  would  have  taken  the  real 
estate  under  the  statute  as  tenants  in  common.    She 

died,  however,  about  nine  years  before  the  enactment  of 
this  statute,  and  over  ten  years  before  the  death  of  her 
putative  father.  It  is  clear  that  at  the  time  of  her  death 
she  had  acquired  no  rights  in  and  to  any  of  the  property, 
either  real  or  personal,  of  John  Cline.  Inheritance  under 
the  statute  can  only  follow  upon  the  death  of  the  ancestor. 

The  question,  therefore,  for  decision,  is  this:  Does  the 
statute  give  to  the  children  of  Clara  Morin  the  right  to 
inherit  the  interest  in  the  real  estate  which  she  would  have 
inherited  had  she  survived  her  putative  father  ?  This  ques- 
tion opens  a  new  field  for  legal  exploration  in  this  State, 
and  counsel  have  not  called  our  attention,  nor  has  our  re- 
search led  us,  to  any  case  in  other  jurisdictions  where  the 
question  has  been  decided.  It  is,  therefore,  a  question  of 
first  impression. 

The  entire  scheme  of  descents  in  this  State  is  regulated 
and  controlled  by  statute.  The  degrees  of  kindred  are  com- 
puted according  to  the  rules  of  civil  law,  and  the 

2.  statute  of  descent  covers  every  conceivable  state  of 
circumstances    that   can    surround    the    descent   of 

property.  Neither  the  common  law  nor  the  civil  law 
canons  of  descent,  as  such,  were  ever  in  force  in  this  State. 
Cloud  V.  Bruce  (1878),  61  Ind.  171;  Bruce  v.  BisseU 
(1889),  119  Ind.  525,  12  Am.  St  436. 

If  appellants  are  entitled  to  share  in  the  real  estate  in 

controversy  under  the  law  of  descent,  they  possess  such 

right  as  direct  heirs  of  John  Cline,  and  not  as  heirs 

8.     of  Clara  Morin,  for  she  died  before  her  putative 

father,  and  hence  had  acquired  no  title  under  the 
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statute.  There  cannot  descend  to  a  child  from  its  parent 
any  interest  in  property,  either  real  or  personal,  that  the 
latter  did  not  possess. 

The  statute  upon  which  the  contending  parties  base  their 

rights  of  inheriting  from  John  Cline  makes  illegitimate 

children   "heirs"    of   their   putative   father   under 

4.     certain  conditions:    Those  conditions  are:    (1)  The 

acknowledgment  by  the  father  during  his  lifetime 

that  such  child  or  children  is  or  are  his  own;  (2)  that  the 

father,  at  his  death,  left  surviving  no  legitimate  children, 

or  descendants  of  legitimate  children. 

At  common  law  an  heir  is  one  who  is  bom  or  begotten 
in  lawful  wedlock,  and  upon  whom  the  law  casts  an 
6.     estate  in  lands,  tenements,  or  hereditaments,  imme- 
diately upon  the  death  of  his  ancestor. 
"In  the  civil  law  haeres,  or  'heir,*  has  a  more  extended 
signification  than  in  the  common  law.    The  term  is  applied 
to  all  persons  entitled  to  succeed  to  the  estate  of  one 

6.  deceased,  whether  by  act  of  the  party  or  by  opera- 
tion of  law,  and  whether  the  property  be  real  or 

personal  in  its  nature.'*  15  Am.  and  Eng.  Ency.  Law  (2d 
ed.),  318,  319. 

In  Kelley  v.  Vigas  (1884),  112  HI.  242,  54  Am.  Rep. 
235,  it  is  said:  "The  word  Tieir,'  it  is  said,  when  uncon- 
trolled by  the  context,  designates  the  person  appointed  by 
law  to  succeed  to  the  estate  in  question,  as  in  case  of  in- 
testacy, and  so  the  authorities  seem  to  hold.  Who  are  heirs 
of  a  deceased  person  is  determined  and  declared  by  statute." 

The  word  "heir"  in  its  legal  import  or  signification,  "is 

not  a  word  of  purchase,  nor  a  de^gnatio  personae,  but  is 

nomen  collectivum,  and  used  as  a  word  of  limitation, 

7.  and  will  carry  the  land  devised  or  conveyed  not  only 
to  the  immediate  heir  or  issue,  but  to  all  those  who 

descend  from  the  devisee  or  grantee."  15  Am.  and  Eng. 
Ency.  Law  (2d  ed.),  320,  and  authorities  there  cited. 
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It  is  manifestly  clear  that  no  person  can  sustain  the 

character  of  heir,  properly  so  called,  in  the  lifetime  of  the 

ancestor.    This  rule  rests  upon  and  is  embodied  in 

8.  the  maxim  ''Nemo  est  haeres  viventis/'     15   Am. 
and  Eng.  Ency.  Law  (2d  ed.),  326,  and  authorities 

there  cited. 

It  seems  clear  that  upon  the  death  of  an  ancestor  an 

"heir,"  as  the  word  is  here  used,  is  always  appointed  by 

law.    The  title  is  called  into  existence  by  the  death 

9.  of  an  ancestor,  and  its  rights  are  governed  by  the 
law  in  force  at  the  time  of  such  death.  Townsend 

V.  Meneley,  supra.  It  being  within  the  province  of  the 
legislature  to  determine  the  rules  of  inheritance  in  accord- 
ance with  which  the  property  of  persons  subsequently  dying 
shall  be  distributed,  it  is  certain  that  it  may  provide,  as  it 
sees  fit,  as  to  who  shall  be  heirs.  There  is  no  vested  right 
to  inherit  until  the  death  of  the  ancestor.  Townsend  v. 
Meneley,  supra;  Alston  v.  Alston  (1901),  114  Iowa  29,  86 
K  W.  65;  Moen  v.  Moen  (1902),  16  S.  Dak.  210,  92 
K  W,  13. 

Under  the  specific  provisions  of  the  statute  and  the  un- 
disputed facts  in  this  case,  Clara  Morin,  had  she  survived 
John  Cline,  would  have  been  his  heir.    The  statute 
10.     having  created  her  status,  can  its  provisions  be  con- 
strued and  carried  forward  so  as  to  include  her 
legitimate  children?     Legal  rights  are  determined  by  the 
status  of  the  persons  concerned,  and  the  status  of  the  con- 
tending parties  here  is  fixed  by  the  statute.  What  the  rights 
flowing  out  of  that  status  are  can  only  be  ascertained  by 
looking  to  the  rules  and   statutes  constituting  the  great 
scheme  or  body  of  law,  of  which  the  statute  creating  the 
status  forms  a  part    Paul  v.  Davis  (1885),  100  Ind.  422. 
The  statute  under  consideration  must  be  regarded  as  an 
integral  part  of  the  statutory  scheme  regulating  the  descent 
of  properly.    We  must  construe  this  statute  in  the  light  of 
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the  new  rights  created,  and  upon  which  such  rights  are  to 
operate. 

The  statute  provides  for  a  new  line  of  succession,  and 
creates  a  new  and  distinct  class,  that  may  take  by  inher- 
itance.    As   was   said    in   Paul   v.    Davis,   supra: 

11.  '^When  we  ascertain  the  status  we  have  secured  the 
key  to  the  main  position,  for  from  the  status  of  the 

persons  interested  flows  the  legal  right,  interest,  and  title." 
In  the  case  of  Townsend  v.  Meneley,  supra,  we  held  that 
statutes    of    the    character    of    the    one    under    consid- 
eration   are    remedial,    and    should    be    liberally 

12.  construed  so  as  to  carry  out  the  manifest  intention 
of  the  legislature. 

At  common  law  an  illegitimate  child  was  regarded  as 

fatherless,  and  had  no  right  of  inheritance.     In  the  eyes 

of  the  law  it  was  an  outcast,  and  the  statute  before 

13.  us  was  enacted  in  the  interest  of  illegitimates,  in 
harmony  with  good  conscience  and  advancing  civil- 
ization, in  an  attempt  to  remove  as  far  as  possible  the  blight 
and  curse  cast  upon  them  by  the  common  law,  and 
to  clothe  them  with  the  right  of  inheritance,  under 
certain  conditions  therein  named.  A  legitimate  child  is 
everywhere   recognized    as   an   heir   of   its   ancestor,    and 

though  it  should  die  before  such  ancestor,  and  leave 

14.  surviving    it    legitimate    children,    such    children 
would  inherit  directly  from  the  ancestor  of  their 

parent,  the  portion  of  the  estate  that  would  have  descended 
to  the  latter. 

Under  the  facts  here,  and  the  plain  provisions  of  the 

statute,   John  Holliday  and   Clara  Morin  are  made  the 

heirs  of  John  Cline  in  the  same  manner  and  to  the 

15.  same   extent  as   if  they   had  been  his  legitimate 
children.     This  particular  provision  of  the  statute 

IB  significant,  in  that  it  makes  plain  the  intention  of  the 
legislature.  That  intention  manifestly  was  to  put  illegiti- 
mates in  the  line  of  inheritance  and  succession,  and  cas^ 

•    Vol.  39—14 
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upon  them  the  same  rights  as  legitimates,  whenever  the 
facts  in  each  particular  case  were  such  that  the  statute  be- 
came operative.  In  the  absence  of  legitimate  children  or 
their  descendants,  where  the  putative  father  "during  his 
lifetime"  had  acknowledged  the  illegitimate  child  as  his 
o\vn,  the  statute  makes  such  illegitimate  child  the  heir  of 
the  putative  father,  in  the  same  way  and  sense  as  though  it 
was  legitimate.  This  being  true,  it  becomes  his  child  and 
entitled  to  the  same  rights  as  such  as  if  it  had  been  bom  in 
lawful  wedlock.  Under  such  conditions  it  is  no  longer 
nullius  filius,  as  at  common  law,  but  becomes  his  child  and 
direct  heir. 

While  at  common  law  an  illegitimate  child  was  father- 
less, it  is  the  law  of  nature  and  procreation  that  such  child 
is  of  the  same  blood,  flesh,  and  bone  of  him  who 

16.  begot  it.     The  statute  having  made  an  illegitimate 
child  the  heir  of  its  father,  under  conditions  named, 

its  right  to  inherit  cannot  be  taken  away,  except  by  the 
direct  and  specific  act  of  such  father.  The  legislature 
having  put  such  a  child  in  the  direct  line  of  descent,  we 
can  conjure  no  reason,  in  morals,  law,  or  equity,  why  its 
lawful  progeny  would  not  succeed  to  its  rights  in  the 
father's  estate,  provided  the  latter  survived  it.  To  deny 
this  right  would  nullify  both  the  letter  and  spirit  of  the 
statute,  and  run  counter  to  the  intention  of  the  legislature. 
In  Humphries  v.  Davis  (1885),  100  Ind.  274,  it  was 
said :  "A  statute  is  not  to  be  construed  as  if  it  stood  soli- 
tary and  alone,  complete  and  perfect  in  itself,  and 

17.  isolated  from  all  other  laws.     It  is  not  to  be  ex- 
pected that  a  statute  which  takes  its  place  in  a 

general  system  of  jurisprudence  shall  be  so  perfect  as  to 
require  no  support  from  the  rules  and  statutes  of  the  system 
of  which  it  becomes  a  part,  or  so  clear  in  all  its  terms  as  to 
furnish  in  itself  all  the  light  needed  for  its  construction. 
It  is  proper  to  look  to  other  statutes,  to  the  rules  of  the 
common  law,  to  the  sources  from  which  the  statute  was 
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derived,  to  the  general  principles  of  equity,  to  the  object  of 
the  statute,  and  to  the  condition  of  affairs  existing  when  the 
statute  was  adopted."  Taylor  v.  Board,  etc,  (1879),  67 
Ind.  383;  State  Board,  etc.,  v.  HoUiday  (1898),  150  Ind. 
216,  42  L.  R.  A.  826;  State,  ex  rel,  v.  Roby  (1896),  142 
Ind.  168,  33  L.  R.  A.  213,  61  Am.  St  174;  Parvin  v. 
Wimberg  (1892),  130  Ind.  561,  15  L.  R.  A.  775,  30  Am. 
St  254. 

With  this  rule  as  our  guide,  the  statute  under  considera- 
tion should  be  easily  construed,  and  the  intention  of  the 

legislature    adopting   it   readily    ascertained.     The 
18.     first  legislation  in  this  State  giving  to  illegitimate 

children  the  right  to  inherit  from  their  putative 
father  was  in  1853  (Acts  1853,  p.  78,  §2630  Bums  1901, 
§2475  R  S.  1881).  Under  that  act,  however,  the  brothers 
and  sisters,  or  other  direct  heirs,  inherited  the  estate  in 
preference  to  illegitimates.  Tovmsend  v.  Meneley,  supra; 
Burroughs  v.  Adams  (1881),  78  Ind.  160.  By  the  present^ 
statute,  which  repealed  all  laws  in  conflict  with  it,  illegiti- 
mates are  made  heirs  of  their  putative  father  in  preference 
to  all  other  heirs,  except  legitimate  children  or  their  de- 
scendants. (Acts  1901,  p.  288,  §2630a  Bums  1901). 
This  being  true,  it  is  evident  that  it  was  the  intention  of 
the  legislature  to  give  to  such  unfortunate  children  the 
same  rights  as  to  inheritance  from  the  father  as  though 
they  had  been  bom  in  lawful  wedlock,  provided  there  were 
no  surviving  children  or  their  descendants.  Applying, 
therefore,  the  rule  for  the  construction  of  statutes,  any  con- 
struction that  deprived  them  of  that  right  would  be  a 
palpable  violation  of  both  the  spirit  and  letter  of  the  stat- 
ute. Remembering  that  at  common  law,  and  prior  to  the 
adoption  of  the  statute,  an  illegitimate  child  had  no  inherit- 
able right  in  its  father's  estate,  applying  the  principles  of 
equity,  the  object  of  the  statute,  the  condition  of  affairs  as 
they  existed,  and  the  evident  intention  of  the  legislature 
to  right  the  wrong  of  the  original  transgressor,  as  far  as 
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possible,  we  think  it  clear  that  when  the  legislature  placed 
the  illegitimate  child  in  the  direct  line  of  inheritance  as  an 
heir  of  its  father,  '4n  the  same  manner  and  to  the  same  ex- 
tent as  if  such  child  *  *  *  had  been  legitimate,"  the 
language  of  the  statute  is  broad  enough  to  include  the  law- 
ful issue  of  such  child.  As  a  matter  of  fact,  the  children 
of  an  illegitimate  child  are,  of  necessity,  grandchildren  of 
the  father  of  such  child.  They  are  made  so  by  the  un- 
varying law  of  nature.  By  statute  the  grandchild  -of  one 
who  dies  intestate,  if  it  survive  its  parent,  is  entitled  to 
inherit  the  share  of  the  estate  that  would  have  descended 
to  its  father  or  mother.  §2623  Bums  1901,  §2468  R.  S. 
1881. 

We  have  a  statute  authorizing  the  adoption  of  children. 

It  provides  that  such  child  "shall  take  the  name  in  which 

it  is  adopted   and  be  entitled  to  and  receive  all 

19.  rights  and  interest  in  the  estate  of  such  adopted 
father  or  mother,  by  descent  or  otherwise,  that  such 
child  would  if  the  natural  heir  of  such  adopting  father 
or  mother."  §837  Bums  1901,  Acts  1883,  p.  61,  §1. 
This  statute  places  the  adopted  child  upon  the  same  plane 
as  that  upon  which  a  legitimate  child  stands,  and  clothes 
it  with  the  same  right  of  inheritance  as  such  child. 
It  is  important  to  keep  in  mind  the  similarity  of  the 
language  used  in  this  statute,  and  the  one  under  considera- 
tion. In  the  former  the  language  is  that  the  adopted  child 
shall  "&e  entitled  to  and  receive  all  the  rights  and  interest 
in  the  estate  of  the  adopting  father  or  mother  ♦  ♦  * 
that  such  child  would  if  the  natural  heir'*  etc.  The  statute 
uses  both  the  terms  "child"  and  "heir."  The  latter  statute 
says  that  the  illegitimate  child,  upon  certain  conditions, 
''shall  he  deemed  and  taken  to  he  ths  heir  *  *  *  of 
such  intestate  in  the  same  manner  and  to  the  same  ex- 
tent as  if  such  child  *  *  *  had  heen  legitimate/* 
(Our  italics.)     Under  these  two  statutes  we  can  see  uo 
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diflFerence  between  the  inheritable  rights  of  the  adopted  and 
illegitimate  child. 

It  is  to  be  observed  that  §837,  supra,  makes  no  provision 

conferring  upon  the  child  or  children  of  the  adopted  child 

the  right  of  inheritance  from  the  adoptive  parent ; 

20.  yet,  notwithstanding  this,  such  right  exists.  The 
adoptive  child  becomes  the  stirps  or  stock  of  inheri- 
tance. This  relation  exists  between  such  child  and  its  chil- 
dren. They  are  the  original  stock  of  descent,  for  they  bear 
the  relation  of  grandchildren  to  the  adoptive  parent,  and 
this  legal  relation  does  not  end  with  the  death  of  the  adop- 
tive child.    Paul  v.  Davis,  supra. 

The  statute  takes  away  the  partition  wall  between  the 
father  and  his  illegitimate  child,  and  puts  the  latter  in  the 
direct  line  of  inheritance,  as  against  all  collateral  heirs, 
and  against  everyone  except  legitimate  children  of  the 
father  or  their  descendants.  In  the  case  of  an  adopted 
child  it  is  often  true  that  there  is  no  blood  kin  between  it 
and  the  adoptive  parent,  and  yet,  under  the  statute,  both 
the  adoptive  child  and  its  lawful  descendants  inherit  from 
1;he  adoptive  parent.  In  the  case  of  an  illegitimate  child, 
the  relation  of  consanguinity  exists  between  it  and  its  father 
which  no  law  can  dissolve.  There  is,  therefore,  greater 
reason  and  broader  equity  for  extending  the  inheritable 
right  to  the  lawful  children  of  such  illegitimate  child,  from 
the  latter's  father,  than  there  is  in  extending  that  right, 
under  §837,  supra,  to  the  legitimate  children  of  an  adopted 
cMld. 

''The  object  and  effect  of  the  statute  as  to  legitimation 

are  to  change  the  status  and  capacity  of  an  illegitimate  child 

to  the  status  and  capacity  of  a  child  born  in  law- 

21.  ful  wedlock."  3  Am.  and  Eng.  Ency.  Law  (2d  cd.), 
897.    And  see  Blythe  v.  Ayres  (1892),  96  Cal.  532, 

31  Pac.  915, 19  L.  R  A.  40 ;  Town  of  Rockingham  v.  Town 
of  Mount  Hotty  (1854),  26  Vt.  653;  Wtlliams  v.  WUliams 
(1883),  11  Lea   (Tenn.)   652;  McKamie  v.  Baskerville 
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(1887),  86  Tenn.  469,  7  S.  W.  194.  Statutes  of  this  char- 
acter are  to  he  liberally  construed.    Blythe  v.  Ayres,  supra. 

In  Tennessee  there  is  a  statute  similar  in  effect  and 
purpose  to  the  one  before  us,  and  in  the  case  last  cited  it 
was  held  that  the  obvious  purpose  and  intent  in  enacting 
such  statute  was  to  entitle  illegitimate  children  to  inherit 
their  father's  estate  the  same  as  legitimate  children.  In  the 
case  of  Town  of  Rockingham  v.  Toion  of  Mount  HoUy, 
supra,  it  was  held  that  where  an  illegitimate  child  was  legit- 
imatized, as  provided  by  statute,  it  rendered  the  child 
legitimate,  the  same  as  if  it  had  been  bom  in  wedlock,  and 
that  it  would  take  as  the  heir  of  its  father,  as  one  of  the 
legal  consequences  resulting  from  such  act  of  legitimation. 
To  the  same  effect  are  the  cases  of  Williams  v.  Williams, 
supra,  and  McKamie  v.  Baskerville,  supra.  The  decision 
in  the  case  of  Ash  v.  Way  (1845),  43  Va.  203,  throws  much 
light  upon  the  question  before  us.  In  that  case  Robertson 
Way,  the  decedent,  was  the  father  of  an  illegitimate  child. 
Such  illegitimate  married  and  died,  leaving  a  legitimate 
child.  The  parents  of  such  illegitimate  married  after  her 
death.  Her  father,  before  his  marriage,  aUd  in  the  lifetime 
of  his  illegitimate  child,  recognized  her  as  his  own  child, 
and  also  recognized  her  as  such  after  her  death.  Upon  these 
facts,  under  the  Virginia  statute  making  an  illegitimate 
child  legitimate,  it  was  held  that  the  child  of  the  illegiti- 
mate would  inherit  from  her  father. 

The  children  of  Clara  Morin  under  the  facts  in  this 
case  became  the  lineal  descendants  of  John  Cline.  His 
blood  flows  in  their  veins,  and  they  are  by  nature  and  by 
law  his  grandchildren. 

The  statute  having  made  her  his  heir  to  the  same  extent 

as  if  she  had  been  his  legitimate  child,  there  is  neither 

logic  nor  reason  for  denying  that  her  children  are 

22.     his  grandchildren.     From  what  we  have  said,  and 

upon  reason  and  the  authorities  to  which  we  have 

referred,  we  are  amply  justified  and  firmly  supported  in 
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holding  that  the  words  "illegitimate  child  or  children,"  as 
used  in  §2630a,  supra,  include  lawful  descendants  of  such 
child  or  children,  and  hence  embrace  grandchildren.  Kyle 
V.  Kyle  (1862),  18  Ind.  108;  Scott  v.  Silvers  (1878), 
64  Ind.  76.  This  conclusion  brings  appellants  in  the  direct 
line  of  inheritance,  and  casts  upon  them  the  rights  which 
their  mother  would  have  had  if  she  had  survived  her  father. 

This  leaves  but  one  question  for  consideration,  and  that 
is  the  motion  of  two  of  the  appellants  to  quash  the  af- 
fidavit for  publication  for  nonresident  notice,  and 

23.  the  publication  founded  thereon.  The  objection 
urged  to  the  affidavit  is  that  it  fails  to  state  the 
object  of  the  suit.  The  objection  is  without  merit,  for 
the  affidavit  specifically  states  that  the  object  of  the  suit 
was  to  quiet  title  to  real  estate.  This  was  sufficient.  Field 
V.  Malone  (1885),  102  Ind,  251;  Pitts  v.  Jackson  (1893), 
185  Ind.  211. 

As  the  cross-complaint  of  the  appellant  John  C.  Morin 
fully  states  all  the  facts  upon  which  he  claimed  an  in- 
terest in  the  real  estate  in  controversy,  which  facts  are  in 
harmony  with  those  which  fully  appear  in  this  opinion, 
it  stated  a  cause  of  action,  and  was  therefore  not  subject 
to  the  successful  attack  of  a  demurrer. 

The  judgment  is  therefore  reversed,  and  the  trial  court 
is  directed  to  overrule  the  demurrer  to  the  cross-complaint 
of  John  C.  Morin,  and  to  grant  all  of  the  appellants  a 
new  triaL 
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[No.  5,853.    Filed  December  18,  1906.] 
1,     Pl£AOlNG.  —  Complaint,  —  Insurance  Premiums,  —  Void  PoJi- 
eies, — ^A  complaint  for  the  recovery  of  premiums  paid  on  a  void 
policy  is  not  founded  upon  such  policy,  and  such  policy  is  not 
a  necessary  part  of  such  complaint,    p.  218. 
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2.  Pleading.  —  Complaint  —  Insurance.  —  Insurable  Interest. — 
Mother4n-law. — ^A  complaint  merely  showing  that  plaintiff  took 
out  a  policy  of  insurance  on  the  life  of  his  mother-in-law,  af- 
firmatively shows  that  such  policy  was  void  ab  initio,    p.  218. 

3.  Same. — Complaint. — Insurable  Interest. — Assent  of  Assured. 
— Statutes. — A  complaint  for  the  recovery  of  premiums  paid 
on  a  void  insurance  policy,  which  fails  to  allege  that  the  mother- 
in-law,  upon  whose  life  the  policy  was  issued,  had  knowledge 
thereof,  is  bad,  since  by  §4902  Bums  1901,  Acts  1883,  p.  203,  §6, 
a  mutual  life  policy  whose  premiums  are  paid  by  another  who 
has  no  insurable  interest  in  assured's  life  is  invalid,  unless  con- 
sent thereto  is  given  in  writing  by  assured,    p.  219. 

4.  Same. — Complaint. — Conclusions. — Insurance. — An  allegation, 
in  a  complaint  for  the  recovery  of  premiums  paid  on  a  void  life 
policy,  that  ''plaintiff  had  no  insurable  interest  in  the  life  in- 
sured," is  a  mere  conclusion  and  must  be  disregarded,    p.  219. 

5.  Insurance.  —  Premiums.  —  Recovery.  —  Void  Policies.  —  Pre- 
miums paid  on  a  void  policy  of  insurance  may  be  recovered  by 
the  person  paying  same,  unless  the  parties  were  equally  guilty 
in  relation  to  such  policy,    p.  219. 

6.  Same. — Premiums. — Recovery. — Void  Policies. — Public  Policy. 
— Public  policy  requires  that  equally  guilty  parties  to  a  void 
insurance  policy  be  left  where  they  have  placed  themselves, 
p.  220. 

7.  Same.  —  Void.  —  Premiums.  —  Recovery. — Wrong  Conduct. — 
Equity. — ^Where  the  person  paying  premiums  on  a  void  insur- 
ance policy  is  not  equally  guilty  with  the  company,  equity  per- 
mits a  recovery  of  the  premiums  paid.    p.  220. 

8.  Pleading. — Complaint. — Insurance. — Void. — Recovery  of  Pre- 
miums. — Freedom  from  Fault. — A  complaint  by  the  person 
paying  premiums  on  a  void  insurance  policy,  to  be  sufficient, 
must  show  that  he  was  not  equally  guilty  with  the  company  in 
reference  to  such  policy,    p.  221. 

9.  Same.  —  Complaint.  —  Insurance.  —  Void.  —  Recovery  of  Pre- 
miums.— ^A  complaint  showing  that  plaintiff  took  out  a  life 
policy  on  his  mother-in-law;  that  the  company  after  the  first 
payment  required  him  to  increase  his  premium  payment;  that 
he  believed  the  policy  was  valid,  is  insufficient,  since  it  does  not 
absolve  him  from  wrongful  conduct  in  relation  to  such  policy, 
p.  222. 

10.  Equity. — Mistakes  of  Law. — Relief  from. — Maxims. — Unless 
the  defendant  has  exercised  an  undue  advantage  over  the 
plaintiff,  neither  equity  nor  law  will  afford  relief  from  mis- 
takes due  to  plaintiff's  ignorance  of  the  law,  the  maxim, 
'Hgnorantia  juris  non  excusat/'  applying,    p.  222. 
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11.  Pleading.  —  Complaint.  —  Insurance.  —  Void.  — Recovery  of 
Premiums. — A  complaint  showing  that  defendant  company  so- 
licited the  plaintiff  to  take  a  life  policy  on  his  mother-in-law; 
that  defendant  represented  to  him  that  such  a  policy  would  be 
valid,  and  that,  believing  such  representation,  he  accepted 
same;  that  he  performed  all  of  the  conditions  on  his  part  and 
that  the  policy  was  void,  as  defendant  knew,  because  of  his 
want  of  an  insurable  interest,  is  insufficient,  since  plaintiff  is 
not  shown  to  be  sufficiently  free  from  wrong  in  reference  to 
such  policy,    p.  223. 

12.  Equity. — Maxims. — Knowledge  of  Law. — There  is  no  pre- 
sumption that  every  person  knows  the  law,  since  such  a  pre- 
sumption would  obviously  be  untrue,    p.  224. 

13.  Same. — Mistakes  of  Law. — Relief  from. — ^Where  a  mistake  of 
law  is  made  by  the  plaintiff  because  of  the  inducement,  encour- 
agement and  solicitation  of  defendant,  and  the  defendant  reaps 
a  reward  therefrom  at  plaintiff's  expense,  equity  may  grant 
relief  therefrom,    p.  224. 

From  Steuben  Circuit  Court;  Emmet  A.  Bratton,  Judge. 

Action  by  George  M.  Mead  against  the  American  Mutual 
Life  Insurance  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

Vfin  Fleet  &  Van  Fleet,  and  Frank  M.  Powers,  for  ap- 
pellant 

Woodhull  &  Yeagley,  for  appellee. 

Myers,  C.  J. — Appellant,  defendant  in  the  court  below, 
prosecutes  this  appeal  from  a  judgment  for  $775,  rendered 
against  it  and  in  favor  of  appellee,  assigning  errors  on  the 
action  of  the  court  in  overruling  its  demurrer  to  each  para- 
graph of  the  amended  complaint.  Clearly  the  purpose 
of  this  action  is  to  enforce  the  return  of  money  paid  by 
appellee  to  appellant  on  account  of  an  alleged  policy  or  con- 
tract of  insurance  issued  to  him  by  api)ellant,  on  the  theory 
that  it  was  void  ah  initio,  and  was  entered  into  by  appellee 
through  a  misapprehension  of  the  law,  of  which  appellant 
was  aware  at  the  time  it  issued  the  policy  and  accepted 
said  payments. 
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It  is  first  insisted  that  each  paragraph  of  the  complaint 

is  bad  because  of  a  failure  to  make  the  original,  or  a  copy 

of  the  contract,  a  part  thereof.     Under  appellee's 

1.  theory  the  contract  is  not  the  foundation  of  the  ac- 
tion, and  for  that  reason  it  was  unnecessary  to  make 

it  a  part  of  the  complaint.  Metropolitan  Life  Ins.  Co.  v. 
Bowser  (1898),  20  Ind.  App.  557. 

Appellant  also  argues  that  neither  paragraph  of  the 

complaint  is  sufficient  because  it  is  not  shown  that  the 

policy  was  invalid  from  its  inception.    Metropolitan 

2.  Life  Ins.  Co.  v.  McCormich  (1898),  19  Ind.  App. 
49,  65  Am.  St.  392 ;  Continental  Life  Ins.  Co.  v. 

Houser  (1887),  111  Ind.  266;  Standley  y.  Northwestern, 
etc.,  Ins.  Co.  (1884),  95  Ind.  254.  It  is  clear  that,  unless 
the  policy  was  void  from  its  inception  appellee  cannot  re- 
cover in  this  action.  Meeting  this  proposition,  the  only  facts 
pleaded,  and  common  to  both  paragraphs  of  the  complaint 
show  that  appellee  applied  to  appellant,  an  Indiana  cor- 
poration doing  a  general  life  insurance  business  on  the  as- 
sessment plan,  for  a  policy  of  insurance  on  the  life  of  Mrs. 
Hammond,  his  mother-in-law;  that  a  policy  on  her  life  on 
such  application  was  issued  to  him  by  appellant ;  that  appel- 
lee paid  the  membership  fee  and  all  assessments  or  premiums 
as  they  became  due  on  account  of  said  policy.  These  facts 
affirmatively  show  appellee's  lack  of  a  monetary  interest  in 
the  life  insured,  and  are  prima  facie  sufficient  to  show  that 
the  policy  was  void  ah  initio.  This  conclusion  is  affirmed 
by  the  well -settled  rule  that  an  insurable  interest  in  the 
life  of  another  is  founded  upon  a  pecuniary  interest,  not 
satisfied  by  the  relationship  shown  to  exist  between  Mrs. 
Hammond  and  appellee.  Continental  Life  Ins:  Co.  v.  Vol- 
ger  (1883),  89  Ind.  572,  575,  46  Am.  Kep.  185,  and 
oases  there  cited;  Prudential  Ins.  Co.  v.  Hunn  (1899),  21 
Tnd.  App.  525,  69  Am.  St.  380;  Davis  v.  Brown  (1903), 
159  Ind.  644;  Ruse  v.  Mutual,  etc.,  Ins.  Co.  (1861),  28 
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N.  Y.  516,  523;  1  May,  Insurance  (4th  ed.),  §§76,  103a; 
Lewis  V.  Phoenix,  etc.,  Ins.  Co.  (1872),  39  Conn.  100,  104. 
It  is  not  averred  in  either  paragraph  that  Mrs,  Ham- 
mond had  any  knowledge  of  the  issuing  of  said  policy, 
and,  in  the  absence  of  such  an  averment,  it  may 

3.  be  presumed  that  she  had  none.    This  presumption, 
considered  in  connection  with  our  conclusion  on  the 

facts  stated,  brings  the  trajisaction  within  the  statute  de- 
claring such  policies  invalid.  §4902  Burns  1901,  Acts  1883, 
p.  203,  §6;  American,  etc.,  Ins.  Co.  v.  Bertram  (1904), 
163  Ind.  51,  64  L.  R.  A.  935.  In  the  case  last  cited  it  is 
said:  "All  assessments  were  to  be  paid  by  him,  and  the 
policy  was  issued  to  him,  without  her  knowledge  or  consent. 
The  contract  of  insurance,  therefore,  was  void,  both  as 
against  public  policy  and  by  force  of  the  statute."  Citing 
authorities.  For  the  reasons  given,  we  must  act  upon  the 
theory  that  no  contract  ever  existed  between  the  parties 
to  this  action.  City  of  Indianapolis  v.  Wann  (1896),  144 
Ind.  175,  187,  31  L.  R.  A.  743;  Winchester,  etc..  Light 
Co.  V.  Veal  (1896),  145  Ind.  506. 

Appellee  relies  to  some  extent  on  the  allegation  found 

in  the  second  paragraph,  "that  plaintiff  had  no  insurable 

interest  in  the  life  insured."    This  is  not  the  aver- 

4.  ment  of  a  fact,  but  a  conclusion  of  law,  and  does  not 
aid  the  pleading.    Franklin  Life  Ins.  Co.  v.  Sefton 

(1876),  53  Ind.  380,  384.  In  our  opinion  from  the  facts 
and  the  authorities  above  referred  to,  appellant's  contention 
in  this  particular  is  not  well  taken. 

Having  determined  that  the  policy  was  void,  it  neces- 
sarily  follows   that   appellant    thereby    incurred   no   risk 

or  liability  by  reason  thereof,  and  without  some 
6.     risk  or  liability  any  assessments  paid  by  appellee 

were  without  consideration,  and  must  be  returned, 
provided  the  parties  to  the  contract  were  not  in  pari  delicto. 
Metropolitan  Life  Ins.  Co.  v.  Bowser,  supra;  Metropolis 
tan  Life  Ins.  Co.  v.  McCormich,  supra;  Waller  v.  North- 
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em  Asmir.  Co.  (1884),  64  Iowa  101;  2  Joyce,  Insurance, 
§1390. 

If  the  parties  to  the  contract  were  equally  guilty,  neither 

would  have  any  standing  in  court  to  enforce  an  affirmative 

against  the  other,  the  policy  of  the  law  being  to 

6.  leave  them  in  the  position  regarding  their  rights 
under  such  illegal  act  precisely  as  they  place  them- 
selves. Hutchins  v.  Weldin  (X888),  114  Ind.  80;  Budd  v. 
Rutherford  (1892),  4  Ind.  App.  386,  392;  Woodford  v. 
Hamilton  (1894),  139  Ind.  481;  American,  etc.,  Ins.  Co. 
V.  Bertram,  supra;  Blattenberger  v.  Holman  (1883),  103 
Pa.  St.  555,  558 ;  Ruse  v.  Mutual,  etc.,  Ins.  Co.,  supra. 

But  this  general  rule  has  its  exceptions  "in  cases  where 
some  statute  provides  a  remedy,  or  perhaps  in  cases  of  op- 
pression or  peculiar  hardship,  or  those  where  public 

7.  policy  clearly  necessitates  the  court's  interference," 
and  cases  where  from  the  facts  disclosed  the  parties 

are  not  in  pari  delicto.  2  Joyce,  Insurance,  §1405.  See  2 
Poraeroy,  Eq.  Jurisp.  (3d  ed.),  §§941,  942.  Consequently, 
we  are  led  to  inquire  into  the  position  occupied  by  each  of 
these  parties  relative  to  this  illegal  transaction.  For  it  has 
been  said  that  "a  court  of  equity  may,  in  the  furtherance  of 
justice  and  of  a  sound  public  policy,"  grant  relief  to  the  more 
innocent  of  the  parties  involved  in  the  illegality,  upon  the 
theory  that  they  are  not  in  pari  delicto,  "that  is,  both  have 
not,  with  the  same  knowledge,  willingness,  and  wrongful 
intent,  engaged  in  the  transaction,  or  the  undertakings  of 
each  are  not  equally  blameworthy."  2  Pomeroy,  Eq.  Jurisp. 
(3d  ed.),  §942.  In  this  latter  section  of  Pomeroy  it  is  also 
said  that  this  relief  may  exist  in  two  distinct  classes  of  cases : 
"(1)  It  exists  where  the  contract  is  intrinsically  illegal,  and 
is  of  such  a  nature  that  the  undertakings  or  stipulations  of 
each,  if  considered  by  themselves  alone,  would  show  the 
parties  equally  in  fault,  but  there  are  collateral  and  inci- 
dental circumstances  attending  the  transaction,  and  affect- 
ing the  relations  of  the  two  parties,  which  render  one  of  them 
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comparatively  free  from  fault.  Such  circumstances  are 
imposition,  oppression,  duress,  threats,  imdue  influence, 
taking  advantage  of  necessities  or  of  weakness,  and  the 
like,  as  a  means  of  inducing  the  party  to  enter  into  the 
agreement,  or  of  procuring  him  to  execute  and  perform  it 
after  it  had  been  voluntarily  entered  into.  ( 2  )  The  condition 
also  exists  where,  in  the  absence  of  any  incidental  and  col- 
lateral circumstances,  the  contract  is  illegal,  but  is  intrin- 
sically unequal ;  is  of  such  a  nature  that  one  party  is  nec- 
essarily innocent  as  compared  with  the  other;  the  stipu- 
lations, undertakings,  and  position  of  one  are  essentially 
less  illegal  and  blameworthy  than  those  of  the  others." 
Respectable  authority  can  be  found  holding  that  the  doc- 
trine thus  annoimced  in  Pomeroy  is  not  applicable  to  life 
insurance  contracts.  But  in  this  jurisdiction  the  principle 
thus  declared  has  been  to  a  limited  extent  applied  to  insur- 
ance contracts.  In  American,  etc.,  Ins.  Co.  v.  Bertram, 
supra,  at  page  56,  it  is  said:  "The  general  rule  is  that  an 
action  will  not  lie  to  recover  premiums  paid  upon  an 
insurance  which  is  illegal  by  reason  of  the  policy's  being 
illegal  by  statute,  or  because  of  the  illegality  of  the  ad- 
venture insured.  [Citing  authorities.]  But  it  is  held  that 
this  rule  does  not  apply  where  there  has  been  no  fraud  on 
the  part  of  the  plaintiff;  where  the  policy  is  void  because 
of  innocent  misrepresentations ;  where  the  plaintiff  has  been 
induced  to  take  out  the  policy  by  the  fraud  of  the  insurer 
and  is  himself  innocent,  or  where  it  is  clear  that  the  policy 
was  not  a  wagering  contract,  but  was  taken  out  under  a 
mistake  in  regard  to  the  rights  of  the  party  insured." 

Tt  having  been  made  to  appear  in  both  paragraphs  that 

the  contract  was  illegal,  the  burden  was  upon  appellee 

to  exhibit  in  his  complaint  facts  prima  facie  suf- 

8.  ficient  to  bring  his  right  to  the  return  of  premiums 
paid  within  some  exception  to  the  general  rule. 

Turning  to  the  first  paragraph  of  the  complaint,  for 
aught  that  appear^  appellee  made  his  application  for  the 
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policy  he  received  on  the  life  of  his  mother-in-law  of 
9.  his  own  volition,  and  without  any  inducement,  ex- 
cept from  motives  of  pure  speculation.  True,  he 
avers  that  after  the  first  year  of  his  contract  he  paid  a 
larger  monthly  assessment,  upon  the  representations  of 
appellant  that  it  would  be  necessary  for  him  to  do  so  in 
order  for  it  to  carry  this  policy;  that  he  agreed  to  this 
change  in  assessments,  and  thereafter  paid  the  same  at  and 
when  the  same  were  due,  until  the  death  of  Mrs,  Ham- 
mond; that  at  the  time  he  made  his  application  for  such 
insurance,  and  at  the  time  he  paid  said  sums  of  money,  he 
"believed  that  said  contract  of  insurance  was  in  full  force 
and  effect,  and  that  said  defendant  would  be  liable  there- 
on." It  would  seem  to  us  that  these  facts  fall  far  short 
of  stating  a  cause  of  action  within  any  of  the  exceptions 
to  the  general  rule  against  such  return  of  premiums.  The 
averment  that  he  was  induced  to  pay  a  greater  monthly 
assessment  by  reason  of  the  representation  of  appellant  had 
but  a  slight  bearing  upon  the  question  of  appellant's  effort 
to  have  appellee  keep  and  perform  the  contract  It  does 
not  appear  what  induced  appellee  to  believe  that  contract 
was  valid.  If  this  belief  was  founded  upon  his  ignorance 
of  the  law,  then  the  maxim  "ignorantia  juris  non  ex- 
10.  ciisat"  applies,  and,  as  a  general  proposition,  will 
be  rigidly  enforced  both  at  law  and  in  equity,  to 
the  end  that  legal  rights  may  be  presers^ed  and  a  definite 
system  established  for  the  guidance  of  human  conduct. 
Courts  should  and  do  proceed  with  great  precaution  in  af- 
fording relief  grounded  on  such  mistakes.  While  many  cases 
are  recorded  where  courts  of  equity  have  afforded  parties  re- 
lief from  mistakes  of  law,  yet  none  will  be  found  not  sup- 
ported by  special  facts  impelling  a  court  of  equity  to  in- 
terfere to  prevent  an  unconscionable  advantage  of  one  party 
over  another,  brought  about  solely  by  an  undue  influence 
or  through  inequitable  conduct,  practiced  by  the  party  re- 
ceiving the  fruits  of  the  illegal  transaction.     This  principle 
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of  relief  is  grounded  upon  a  rule  of  equity  aimed  at  the 
wrongdoer,  effective  to  prevent  such  party's  taking  advan- 
tage of  his  own  wrong  against  an  innocent  party.  Stock- 
well  V.  State,  ex  rel.  (1885),  101  Ind.  1,  8;  \Ydba8h  R.  Co. 
V.  Kelley  (1899),  153  Ind.  119.  The  demurrer  to  the  first 
paragraph  should  have  been  sustained. 

The  facts  averred  in  the  second  paragraph  pertinent  to 
the  question  under  consideration,  in  substance,  show  that 

appellant  solicited  appellee  to  take  a  certificate  of 
11.     insurance  issued  by  it  upon  the  life  of  Hannah 

Hammond,  who  was  the  mother-in-law  of  the  plain- 
tiff; that  defendant  represented  to  the  plaintiff  that  a  cer- 
tificate so  taken  by  him  upon  the  life  of  his  said  mother-in- 
law  would  be  valid  and  in  full  force  and  effect  as  between  the 
parties,  and  the  plaintiff  believed  such  statements  and  rep- 
resentations so  made,  relied  upon  the  same,  and  took  said 
certificate,  made  all  the  payments  of  the  assessments  and 
membership  fee  aforesaid,  believing  said  policy  to  be  of 
full  force  and  effect  and  binding  between  the  parties  there- 
to, and  did  not  know  that  said  policy  was  void  and  without 
effect  until  informed  by  said  defendant ;  that  he  performed 
all  the  conditions  of  his  contract ;  that  appellee  had  no  in- 
surable interest  in  the  life  of  the  insured,  and  such  certifi- 
cate for  that  reason  was  void,  as  appellant  well  knew  at 
'the  time  of  issuing  said  certificate,  and  at  the  time  of  re- 
ceiving from  appellee  payments  of  assessments  and  mem- 
bership fee.  From  anything  appearing  in  the  pleading,  the 
representation  of  appellant,  relied  on  by  appellee,  was  as 
to  the  legal  effect  of  a  contract  based  upon  facts  fully  known 
to  both  of  the  parties.  They  seem  to  have  been  upon  an 
equal  footing  as  to  the  facts  and  opportunities  of  knowing 
the  law  applicable  to  such  contracts.  But  it  is  averred 
that  appellant  knew  its  legal  effect,  and  appellee  did  not. 
Why  he  relied  upon  the  knowledge  of  appellant  in  this 
regard  does  not  appear. 
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.   In  Daily  v.  Board,  etc.  (1906),  165  Ind.  99,  the  court 

quotes  with  approval  from  Black  v.  Ward  (1873),  27  Mich. 

191,  15  Am.  Kep.   162,  the  following:     "There 

12.  is  no  presumption  in  this  country  that  every  person 
knows  the  law;  it  would  be  contrary  to  common 

sense  and  reason,  if  itwere  so.'  "    Therefore  the  fundamen- 
tal maxim,  "ignorance  of  the  law  will  not  excuse,"  may 
in  equity  be  relaxed.     As  said  in  the  case  of  A  merican, 

13.  etc. J  Ins.  Co.  v.  Bertram,  supra,  at  page  60:  "Where 
the  mistake  was  induced  or  encouraged  by  the  mis- 
representations of  the  other  party  to  the  transaction,  and 
the  plaintiff,  through  misapprehension  or  mistake  of  the 
law,  assumes  obligations,  or  gives  up  a  private  right  of 
property,  upon  grounds  upon  which  he  would  not  have 
acted  but  for  such  misapprehension,  a  court  of  equity  may 
,c:rant  relief,  if,  under  the  general  circumstances  of  the 
case,  it  is  satisfied  that  the  party  benefited  by  the  mistake 
cannot,  in  conscience,  retain  the  benefit  or  advantage  so 
acquired."  Bales  v.  Hunt  (1881),  77  Ind.  355;  Parish  v. 
Camplin  (1894),  139  Ind.  1,  14;  Chalfant  v.  Paytan 
(1883),  91  Ind.  202,  208,  46  Am.  Eep.  586;  Work  v. 
American  Mvi,  Life  Ins.  Co.  (1903),  31  Ind.  App,  153. 

What  we  have  said  in  passing  on  the  sufficiency  of  the 
first  paragraph  is  largely  applicable  to  the  second.  The  de- 
murrer to  this  paragraph  should  have  been  sustained. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrer to  each  paragraph  of  the  complaint,  with  leave  to 
amend. 


Bell,  Auditor,  et  al.  v.  Meeker  et  al. 

[No.  5,496.     Filed  October  3,  1906.     Rehearing  denied  December 

18,  1906.] 

1.  Taxation.  —  Illegal.  —  Injunction.  —  Prepayment  of  Taxes.-  — 
When  Unnecessary. — Injunction  lies  to  restrain  the  collection 
of  illegal  taxes,  where  they  are  expressly  separated  from  the 
legal,  without  the  prepayment  of  such  le^  taxes,    p.  227. 
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2.  Taxation.  —  Illegal,  —  Injunction.  —  Prepajfment  of  Taxes. — 
When  Necessary. — ^Injunction  lies  to  restrain  the  collection  of 
taxes,  partly  legal  and  partly  illegal,  only  after  the  prepayment 
of  the  legal  portion,    p.  228. 

3.  Same. — State  Board  of  Tax  Commissioners. — County  Assess- 
menu.— Statutes.— Vndet  8§8551-8558  Bums  1901,  Acts  1901, 
p.  44,  §§3-6,  and  Acts  1891,  p.  199,  §§137-140,  county  assessments 
of  property  for  taxation  may  be  increased  or  decreased,  by  the 
state  board  of  tax  commissioners,  only  by  percentages  upon 
designated  classes  of  property,  such  percentages  to  be  separate 
and  not  combined,    p.  228. 

4.  Same. — State  Board  of  Tax  Commissioners. — Individual  As- 
sessments.— Appeal. — The  State  Board  of  Tax  Commissioners 
has  power  to  revise  individual  assessments  of  property  for 
taxation  only  on  an  appeal  from  the  county  board  of  review. 
p.  231. 

5.  Sams. — State  Board  of  Tax  Commissioners. — County  Assess- 
ments.— Statutes. — The  State  Board  of  Tax  Commissioners  may 
not,  under  §8552  Bums  1901,  Acts  1901,  p.  44,  §4,  separate  the 
improvements  from  the  lands  in  a  whole  cOunty  and  revise  the 
assessments  thereof,    p.  231. 

6.  Same. — County  Boards  of  Review. — Township  Assessments^ — 
Equalization  of. — County  boards  of  review  have  the  exclusive 
power  to  equalize  the  township  assessments  of  property  for 
taxation,    p.  232. 

7.  Same. — State  Board  of  Tax  Commissioners. — County  Assess- 
ments.— Classification. — ^The  State  Board  of  Tax  Commission- 
ers' increase  of  the  assessment  of  the  real  estate  improvements 
in  a  county  cannot  be  upheld  because  it  incidentally  affects  the 
real  estate  of  the  county,  such  classification  being  unauthorized. 
p.  232. 

8.  Same. — State  Board  of  Tax  Commissioners. — County  Assess- 
ments.— Lands* — In  revising  the  assessments  on  the  lands  of 
the  various  counties,  the  State  Board  of  Tax  Commissioners 
must  include  the  improvements  thereon,    p.  233. 

9.  Same. — State  Board  of  Tax  Commissioners. — Creation  of. — 
Statutes. — Acts  vnthout. — The  State  Board  of  Tax  Commis- 
sioners is  a  statutory  body,  and  its  acts  outside  of  the  powers 
prescribed  by  statute  are  void.    p.  233. 

10.  Same. — Equalization  of.— Purpose. — Statutes. — The  object  of 
statutes  for  the  equalization  of  the  assessment  of  property  is 
to  compel  each  citizen  to  pay  his  proper  amount  of  taxes. 
p.  234. 
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11.  Taxation.  —  Statutes.  —  Construction,  —  In  determining  the 
subject-matter  upon  which  a  taxation  statute  operates,  the  legis- 
lative intention  controls,  but,  such  subject-matter  being  ascer- 
tained, a  liberal  construction  applies  in  the  execution  of  such 
statute,     p.  234. 

12.  Same.  —  Statutes,  —  State  Board  of  Tax  Commissioners, — 
Classifications  of  Property, — ^Where  a  statute  makes  express 
classifications  of  property  on  which  the  State  Board  of  Tax 
Commissioners  is  to  act  in  equalizing  assessments  of  property 
for  taxation,  all  other  classifications  are  necessarily  excluded 
and  forbidden,    p.  234. 

13.  Appeal.  —  Taxation,  —  Statutes,  —  Construction.  —  Usa^e^ — 
Where  a  complaint  to  enjoin  the  collection  of  alleged  void 
taxes  assessed  by  the  State  Board  of  Tax  Commissioners 
fails  to  show  a  departmental  construction  followed  for  years, 
and  the  defendant  stood  upon  his  demurrer  thereto,  the  effect 
of  such  departmental  construction  on  the  proper  judicial  con- 
struction of  the  statute  is  not  presented,    p.  239. 

From  Fountain  Circuit  Court,  Joseph  M.  Bahb,  Judge. 

Suit  by  Theodore  M.  Meeker  and  others  against  James 
T.  Bell,  as  county  auditor  of  Fountain  county,  and  an 
other.  From  a  decree  for  plaintiffs,  defendants  appeaL 
Afp/rmed, 

Charles  W.  Miller,  Attorney-General,  0.  B.  Ratclijf, 
Prosecuting  Attorney,  C,  C,  Hadley,  L,  0,  Rothschild, 
W.  C.  Oeake  and  0,  P,  Lewis,  for  appellants. 

Charles  R.  Milford,  Benjamin  Crane,  Charles  M,  Me- 
Cdbe  and  Lucas  NebeJcer,  for  appellees. 

KoBiNSON,  C.  J. — At  its  meeting  in  1903,  the  State  Board 
of  Tax  Commissioners  entered  an  order  concerning  the  as- 
sessment of  the  real  and  personal  property  of  each  county 
in  the  State,  which  order,  omitting  such  parts  as  relate  to 
counties    other   than    Foimtain    county,    was    as    follows: 

"It  is  hereby  ordered  by  the  State  Board  of  Tax 
Commissioners  of  the  State  of  Indiana,  after  a  full 
and  fair  consideration  of  the  question  of  the  values  of 
the  real  estate  and  improvements  thereon  within  the 
State  of  Indiana,  that  said  real  estate  and  the  improve- 
ments thereon  be  equalized  by  changing  and  modifying 
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the  assessments  as  returned  to  this  board  by  the  several 
cojinty  boards  of  review,  as  follows :  Fountain  county. 
'Average  value  per  acre  of  lands  as  returned  by  the 
county  boards,  $25.58.  Average  value  per  acre  of  lands 
and  improvements  as  returned  by  the  coimty  board, 
$28.41'  Action  of  the  State  Board  of  Tax  Commission- 
ers in  increasing  or  decreasing  the  assessments  as  re- 
turned by  county  boards  of  review :  Land  as  returned, 
fifty  per  cent  increase  on  improvements  and  five  per 
cent  increase  on  lots  and  improvements  in  Attica  and 
Covington.* 

*NoTE8.  (1)  Increase  on  imi»rovement8  in  towns  and  cities  includes  irapxove- 
ments  on  lands  not  platted.  (2)  Increases  or  decreases  on  lands  do  not  apphr 
to  lands  in  towns  or  cities  in  tracts  of  one  acre  or  less.  (8)  Increases  or  de- 
creases on  improvements  on  lands  do  not  apply  to  improvements  on  tmplatted 
lands  in  towns  and  cities.  (4)  Increases  or  decreases  on  lands  or  improvements 
do  not  apply  to  platted  lots  in  unincorporated  towns." 

This  order  was  duly  certified  to  the  Auditor  of  State,  and 
the  increased  valuation  so  ordered  as  to  Fountain  county 
duly  placed  upon  fte  tax  duplicate  of  that  county.  Ap- 
pellees, owners  of  lands  with  improvements  thereon  out- 
side of  cities  and  towns,  sue  to  enjoin  the  collection  of  so 
much  of  the  taxes  assessed  against  them  as  is  made  up  of 
this  increased  assessment  made  by  the  State  Board  of  Tax 
Commissioners.  A  demurrer  to  appellees'  complaint  was 
overruled,  and,  appellants  declining  to  plead  further,  a 
decree  was  entered  in  appellees'  favor  enjoining  appellants, 
auditor  and  treasurer,  from  collecting  or  attempting  to 
collect  any  tax  based  upon  such  increased  assessment. 

The  question  presented  is  whether  the  State  Board  of  Tax 
Commissioners  has  authority,  in  equalizing  assessments, 
to  act  upon  a  classification  made  by  the  board  as  indicated 
in  the  above  order. 

As  the  suit  is  brought  to  enjoin  only  that  part  of  the 
taxes  that  is  claimed  to  be  invalid,  equity  does  not  require 

that  such  taxes  as  are  not  sought  to  be  enjoined 
1.     should  be  paid  before  bringing  suit.     The  pleading 

proceeds  upon  the  theory  that  the  whole  of  the  fifty 
per  cent  increase  on  improvements  on  lands,  made  by  the 
state  board,  is  void.    This  assessment,  so  made  by  the  board, 
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is,  as  an  entirety,  claimed  to  be  void.    In  Yocum  v.  First 
Nat.  Bank  (1896),  144  Ind.  272,  a  county  board  of  re- 
view increased  the  assessment  of  a  bank's  capital 

2.  stock,  and  suit  was  brought  to  enjoin  the  collection 
of  taxes  on  this  increased  assessment  on  the  ground 

that  the  board's  order  was  void.  In  that  case  the  court 
said:  "If  the  complaint  were  to  enjoin  the  collection  of 
taxes,  part  of  which  were  legal  and  part  illegal,  the  com- 
plainant would  be  required  to  pay  or  tender  payment  of 
the  legal  part,  and  this  averment  would  be  necessary  before 
injunctive  relief  would  be  granted;  but  that  is  not  this 
case,  nor  is  this  case  within  the  principle  or  rule  which  re- 
quires such  averment  to  be  made.  This  action  is  to  set 
aside  and  annul  a  particular  order  alleged  to  be  void,  where- 
by a  specific  sum,  to  wit,.$16,000,  it  is  averred  was  illegally 
added  to  the  assessed  value  of  appellee's  property."  See 
Board,  etc.,  v.  Oruver  (1888),  115  Ind.  224;  Hyland  y. 
Brazil  Block  Coal  Co.  (1891),  128  Ind.  335. 

Section  8551  Bums  1901,  Acts  1901,  p.  44,  §3,  pro- 
vides:   "It  shall  be  the  duty  of  the  said  board  to  examine 
the  abstracts  of  all  the  real  and  personal  property 

3.  assessed  for  taxation  in  the  several  counties  of  this 
State  as  returned  to  the  Auditor  of  State,  and  to 

equalize  the  assessments  as  hereinafter  provided;  but  said 
board  shall  not  reduce  the  aggregate  assessed  valuation 
below  the  true  cash  value,  as  defined  in  this  act."  Section 
8552  Bums  1901,  Acts  1901,  p.  44,  §4,  provides  that  for 
the  purpose  of  properly  equalizing  the  valuations  of  real 
and  personal  property  and  railroad  property  the  county 
auditors  shall  transmit  to  the  state  auditor  an  abstract  of 
the  assessment  of  property  "showing  the  number,  value 
and  average  value  of  each  class  or  kind  of  enumerated 
property,  as  shown  by  the  assessment,  the  value  of  each 
item  of  unenumerated  property,  and  total  value  of  personal 
property,  the  value  of  all  land  in  each  civil  township  with- 
out improvements,  the  value  of  all  improvements  thereon, 
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and  the  value  of  such  land  with  improvements,  and,  in  like 
order,  all  city  or  town  inlots,  and  outlets,  showing  the  value 
of  such  lots  without  improvements,  the  value  of  improve- 
ments, and  the  value  of  such  lots  with  improvements,"  also 
main  and  side-tracks  and  value  of  railroad  property. 
"Such  abstract  shall  be  arranged  in  such  manner  as  to  show 
by  civil  townships  the  number  of  acres,  value,  and  average 
value  of  improved  lands,  and  in  like  mamier  the  number 
of  acres,  value,  and  average  value  of  unimproved  lands,  total 
number  of  acres,  total  value  and  average  value  per  acre  of 
all  lands,  the  number  and  value  and  average  value  of  im-' 
proved  town  or  city  lots,  the  number,  value  and  average  value 
of  unimproved  town  or  city  lots,  the  total  number  of  lots, 
total  value  and  average  value  of  all  lots  and  the  total  value  of 
all  property  real  and  personal."  The  value  given  in  this 
abstract  shall  be  the  assessed  valuation  except  in  case  of 
railroad  property.  Section  8653  Bums  1901,  Acts  1901,  p. 
44,  §5,  is  as  follows :  "Said  board,  in  equalizing  the  valua- 
tion of  property  as  listed  and  assessed  in  the  different 
counties,  shall  consider  the  following  classes  of  property 
separately,  viz.:  Railroad  property,  lands,  town  and  city 
lots  and  personal  property,  and  upon  such  consideration 
determine  such  rates  of  addition  to,  or  deduction  from  the 
listed  or  assessed  valuation  of  each  of  said  classes  of  prop- 
erty in  each  county,  or  to  or  from  the  aggregate  assessed 
value  of  each  of  said  classes  in  the  State,  as  may  be  deemed 
by  the  board  to  be  equitable  and  just;  such  rates  being  in 
all  cases  even,  and  not  fractional,  and  such  rates  as  finally 
determined  by  said  board  shall  not  be  combined."  It  is 
provided  by  §8554  Bums  1901,  Acts  1901,  p.  44,  §6: 
'^Counties  shall  be  equalized  by  adding  to  the  aggregate  value 
of  the  lands,  town  and  city  lots  and  personal  property,  in 
every  county  in  which  said  board  may  believe  the  valua- 
tion to  be  too  low,  such  rate  per  centum  as  will  raise  the 
same  to  its  proper  proportionate  value,  and  by  deducting 
from  the  aggregate  assessed  value  thereof,  in  every  county 
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in  which  said  board  may  believe  the  valuation  to  be  too 
high,  such  per  centum  as  will  reduce  the  same  to  its  proper 
value,  as  defined  in  this  act."  Section  8555  Bums  1901, 
Acts  1891,  p.  199,  §137,  makes  it  the  duty  of  the  board 
to  assess  railroad  property.  Section  8556  Bums  1901,  Acts 
1891,  p.  199,  §138,  provides  for  tabulating  the  results. 
Section  8557  Burns  1901,  Acts  1891,  p.  199,  §139,  provides 
for  certifying  to  the  state  auditor  and  he  in  turn  to  the 
county  auditors.  Section  8558  Bums  1901,  Acts  1891,  p. 
199,  §140,  provides  for  the  extension  of  the  rates  by  the 
county  auditors. 

Section  8551,  supra,  makes  it  the  duty  of  the  board  to 
equalize  the  assessments  of  property  for  taxation  as  ^Tiere- 
inafter  provided."  Section  8553,  supra,  expressly  requires 
that  in  equalizing  the  valuation  of  property  the  board  "shall 
consider  the  following  classes  of  property  separately,  viz. : 
Eailroad  property,  lands,  town  and  city  lots  and  personal 
property,  and  upon  such  consideration"  determine  such 
rates  of  increase  or  decrease  in  each  class  as  should  be  made, 
and  that  such  rates  "shall  not  be  combined."  This  classi- 
fication is  retained  in  a  subsequent  section,  and  "when  said 
board  (§8556,  supra)  shall  have  separately  considered  the 
several  classes  of  property  as  hereinbefore  required"  the 
results  shall  be  tabulated,  "preserving,  however,  the  princi- 
ple of  separate  rates  for  each  class  of  property ;"  and  said 
board  "shall  certify  (§8557,  supra)  to  the  Auditor  of  State 
the  rates  finally  determined  by  the  board,  to  be  added  or 
deducted  from  the  listed  or  assessed  valuation  of  each  class 
of  property  in  the  several  counties."  The  above  provisions 
are  plain  and  explicit  and  clearly  show  that  the  legislature 
intended  that  whatever  increase  or  decrease  the  state  board 
should  make  in  the  assessment,  as  returned  by  the  local 
oflScers,  should  be  made  by  percentages  and  upon  classes 
of  property.  Not  only  does  the  statute  require  that  each 
class  shall  be  considered  separately,  but  also  that  the  rates 
of  increase  or  decrease  on  these  several  classes  shall  not  be 
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combined.     The  board  is  to  have  nothing  to  do  with  in- 
dividual  assessments,   except  by   appeal,   and   by 
4.     §§8553,  8554,  supra,  it  is  clear* that  the  legislature 
intended  that  the  board  should  act  upon  certain 
classes  only.     These   two  sections  need  no  construction. 
The  classes  of  property  are  expressly  indicated. 

The  abstracts  of  assessments  required  by  §8552,  supra, 
so  far  as  real  estate  of  the  character  here  in  question  is 
concerned,  must  show  "the  value  of  all  land  in  each 
6.  civil  township  without  improvements,  the  value  of 
all  improvements  thereon,  and  the  value  of  such 
land  with  improvements,"  and  shall  be  arranged  in  such 
manner  "as  to  show  by  civil  townships  the  number  of  acres, 
value,  and  average  value  of  improved  lands,  and  in  like 
manner  the  number  of  acres,  value,  and  average  value  of  un- 
improved lands,  total  number  of  acres,  total  value  and 
average  value  per  acre  of  all  lands,  *  *  *  and  the 
total  value  of  all  property,  real  and  personal,"  and  that 
"the  value  to  be  given  in  said  abstract  shall  be  the  assessed 
valuation,"  except  as  to  railroad  property.  It  is  argued 
that  the  fact  that  this  abstract,  upon  which  the  state  board 
acts,  must  show  the  value  of  lands  without  improvements 
and  the  value  with  improvements,  show  the-  legislative  in- 
tention to  keep  improvements  separate  from  the  lands. 
This  abstract  shows  the  assessment  of  property  as  it  ap- 
pears in  the  county  auditor's  office.  Real  estate  and  the 
improvements  thereon  are  listed  separately,  but  the  two 
together  are  assessed  as  real  property,  as  the  statute  (§8411 
Bums  1901,  Acts  1895,  p.  21),  says  that  "for  the  pup- 
pose  of  taxation,  real  property  shall  include  all  lands 
*  *  *  and  all  buildings  and  fixtures  thereon  and  ap- 
purtenances thereto."  A  sufficient  reason  for  listing  lands 
and  the  improvements  thereon  separately  is  found  in  the 
requirements  (§8522  Bums  1901,  Acts  1891,  p.  199,  §104) 
that  the  assessor  shall  annually  "note  and  list  all  changes 
found  in  improvements  on  real  estate,  and  make  return 
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thereof  to  the  county  auditor  as  in  the  year  in  which  real 
estate  is  to  be  assessed."  While  the  abstract  does  show  the 
value  of  the  land  aild  the  improvements  separately,  yet  the 
ultimate  showing  required  is  "by  civil  townships,  the  num- 
ber of  acres,  value,  and  average  value  of  improved  lands, 
and  in  like  manner  the  number  of  acres,  value,  and  average 
value  of  unimproved  lands,  total  number  of  acres,  total 
value  and  average  value  per  acre  of  all  lands."  The  statute 
does  require  that  the  abstract  shall  show  the  value  of  all 
improvements  separate  from  the  lands  in  each  civil  town- 
ship, but  it  does  not  require  that  it  shall  show  the  total 
value  of  all  improvements  separate  from  the  lands  in  the 
whole  county.  The  equalization  of  the  townships  is  not 
a  matter  for  the  state  board  to  consider,  but  for  the  county 
board  of  review,  and  the  total  number  of  acres,  total 

6.  values,   and   average  value  per   acre  of  all  lands 
in  the  county  as  the  political  subdivision,  is  the 

subject-matter  upon  which  the  state  board  is  to  act  So 
that  there  is  nothing  in  §8552,  supra,  furnishing  any  rea- 
son to  authorize  the  state  board  to  separate  the  improve- 
ments from  the  lands  in  the  whole  county.  By  §8553, 
supra,  the  board  acts  upon  the  totals  of  the  several  classes 
in  each  of  the  counties,  and  by  §8554,  supra,  it  acts  upon 
the  totals  of  all  these  classes,  except  railroad  property.  If, 
from  the  wording  of  the  above  section,  the  board  is  author- 
ized to  consider  the  improvements  separate  from  the  land, 
it  could  also  make  other  classifications,  such  as  improved 
lands  with  improvements,  improved  lands  without  improve- 
ments, unimproved  lands,  city  inlots,  city  outlots,  improve- 
ments on  such  lots,  and  otlier  classifications. 

It  is  true  that  the  effect  of  the  action  of  the  board  in 

increasing  the  value  of  the  improvements  was  to  increase 

the  value  of  the  land  on  which  situated.     But  this 

7.  cannot  be  said  to  amount  to  a  mere  irregularity  and 
therefore  not  necessarily  invalid,  for  the  reason  that 

this  would    be  dividing  the  lands  of  the  county,  other  than 
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city  and  town  lots,  into  improved  lands  and  unimproved 
lands,  a  classification  the  board  is  not  authorized  to  make. 
The  duly  of  equalizing  the  different  classes  of  personal 
property  in  a  county  is  imposed  upon  the  county  board  of 
review,  and  it  certainly  could  not  be  claimed  that  the  board 
might,  under  the  statute,  increase  the  assessed  valuation 
of  the  personal  property  in  the  county  by  dividing  personal 
property  into  classes  and  increasing  the  assessed  value  of 
one  of  such  classes — cattle  for  instance — by  adding  a 
certain  per  cent  to  the  total  value  of  all  the  cattle  in  the 
county.  Yet  there  is  as  much  authority  in  the  statute  for 
making  this  classification  as  for  classifying  lands  into  im- 
proved lands  and  unimproved  lands. 

If  the  board  has  jurisdiction  of  improvements  on  lands 

it  must  be  because  improvements  are  part  of  the  land  on 

which  situated,  because  they  cannot  be  within  any 

8.  of  the  other  enumerated  classes.     But,  if  they  con- 
stitute part  of  the  lands  within  the  meaning  of  the 

statute,  there  is  no  authority  for  considering  them  separate 
from  the  lands  and  thus  in  effect  dividing  this  particular 
kind  of  land  into  two  classes.  There  would  be  equally  as 
good  reasons  for  making  other  classifications  as  above  in- 
dicated. We  see  no  escape  from  the  conclusion  that  "lands" 
means  the  lands  and  the  improvements,  and  that  it  takes 
both  to  constitute  the  class  designated  in  the  statute. 

The  State  Board  of  Tax  Commissioners  is  a  creature  of 
the  statute.     The  only  authority  it  has  relating  to  the  as- 
sessment of  property  for  taxation  and  equalizing 

9.  assessments  is  to  be  derived  from  the  statute.     If 
the  statute  designates  the  subject-matter  upon  which 

it  is  to  act  it  has  jurisdiction  only  of  such  subject-matter. 
If  the  statute  has  classified  property  for  the  purposes 
of  equalizing  assessments,  such  classification  is  conclusive 
upon  the  board.  It  is  immaterial  that  a  different  classifica- 
tion would  bring  about  equally  as  good  or  perhaps  better 
resuks.     The  board  has  no  authority  to  determine  for  it- 
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self  whether  it  will  follow  the  statute,  or  disregard  the 
statute  and  follow  a  method  of  its  own.  The  statute  marks 
the  limit  of  its  power,  and  if  it  goes  beyond  the  statute 
its  acts  are  void. 

It  is  argued  that  statutes  providing  for  the  assessment 

and  collection  of  the  public  revenues,  being  for  the  public 

good,  should  be  liberally  construed.     The  reason 

10.  underlying  this  is  that  the  government  must  have 
revenue.    But  the  ultimate  result  of  the  action  of  the 

board  may  be  a  decrease  in  the  amount  of  public  revenue. 
The  object  of  equalization  is  not  to  increase  assessments 
of  the  public  revenues,  but  to  take  out  inequalities  in  as- 
sessments already  made  in  some  authorized  way.  The  end 
sought  is  relative  equality  among  the  assessments  through- 
out the  State.  Tax  laws  are  not  to  be  construed  from  the 
standpoint  of  the  government  alone,  nor  from  the  stand- 
point of  the  taxpayer  alone.     There  is  not  suflBcient 

11.  reason  for  saying  that  any  statute  should  be  liber- 
ally  construed   in   determining   the   subject-matter 

upon  which  it  is  to  operate.  The  question  in  every  such 
case  is,  what  did  the  legislature  intend?  When  the 
subject-matter  has  been  determined,  as  in  tax  laws,  the 
statute  providing  for  the  collection  of  the  tax  should 
be  liberally  construed.  If  the  statute  designates  certain 
subject-matters,  it  should  not,  by  a  liberal  construction,  be 
extended  to  cover  others,  although  they  may  be  anal- 

12.  ogous.      If  classifications   are   expressly  made,   all 
other  classifications   are   excluded,   and   to   include 

classifications  in  addition  to  those  designated  by  the 
statute  is  not  liberal  construction,  but  is  legislation.  In 
United  States  v.  Wigglesworth  (1842),  2  Story  369,  Fed. 
Cas.  No.  16,690,  Mr.  Justice  Story  said:  "It  is,  as  I 
conceive,  a  general  rule  in  the  interpretation  of  all  statutes, 
levying  taxes  or  duties  upon  subjects  or  citizens,  not  to  ex- 
tend their  provisions,  by  implication,  beyond  the  clear  im- 
port of  the  language  used,  or  to  enlarge  their  operation  eo  as 
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to  embrace  matters,  not  specifically  pointed  out,  although 
standing  upon  a  close  analogy."  See,  also,  Hart  v.  Smith 
(1902),  159  Ind.  182,  58  L.  R.  A.  949,  95  Am.  St.  280. 

In  State,  ex  ret,  v.  Vaile  (1894),  122  Mo.  33,  26  S.  W. 
672,  a  state  board  of  equalization,  having  power  to  adjust 
the  valuation  of  real  and  personal  property  among  the 
several  counties,  had  no  authority  to  reduce  the  valuation 
in  one  county  of  town  lots  at  one  rate  and  of  lands  at  an- 
other, and  such  order  was  held  void,  the  court  saying: 
"The  meaning  of  this  statute  it  seems  to  us  is  clear.  It 
gives  the  board  power  to  equalize  the  value  of  property, 
real  or  personal,  among  the  counties,  but  it  gives  that  board 
no  power  to  go  into  any  county  and  equalize  the  value  of 
parcels  or  classes  of  real  estate  therein.  That  is  a  matter 
confided  by  the  law  to  the  county  boards  of  equalization. 
The    powers    of  ,the   two   boards    are   entirely    different. 

*  *  *  The  state  board  may,  no  doubt,  raise  or  de- 
crease by  a  uniform  per  cent  the  valuation  of  all  lands  in 
a  county,  without  changing  the  valuation  on  personal  prop- 
erty; or  it  may  raise  or  decrease  by  a  uniform  per  cent 
the  valuation  of  all  personal  property  in  a  county,  without 
disturbing  the  valuation  of  real  property ;  but  it  has  nothing 
to  do  with  adjusting  the  values  of  different  parcels  of  land 
in  the  same  county.  *  *  *  But  it  is  a  board  of  special 
and  limited  powers,  and  when  it  steps  outside  of  its  juris- 
diction its  acts  are  void.  We  can  but  conclude  that  the 
state  board  had  no  power  to  make  these  orders  and  that 
they  are  void." 

In  State  v.  Empanger  (1898),  73  Minn.  337,  76  K  W. 
53,  the  state  board  of  equalization  was  authorized  to  add  to 
or  deduct  from  the  aggregate  valuation  of  real  property  in 
every  county,  and  to  add  to  or  deduct  from  the  valuation 
of  real  property  in  any  town  or  district  in  any  county,  or 
the  real  property  in  any  county,  not  in  villages,  towns,  or 
cities,  without  raising  or  reducing  other  real  property  in 
the  county.     In  holding  that  the  board  could  not  increase 
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the  assessable  value  of  acre  property  in  a  town  fifty  per 
cent  and  leave  the  value  of  lands  platted  into  town  lots 
in  the  same  town  unincreased,  the  court  said:  "In  none 
of  these  rules  is  the  board  given  the  power  to  distinguish 
between  different  kinds  or  classes  of  real  property  in  a 
district,  town,  or  county,  or  to  add  to  or  deduct  from  the 
aggregate  valuation  of  one  kind  or  class,  without  raising 
or  reducing  the  valuation  of  another.  It  may  increase  or 
reduce  the  a^regate  valuation  of  real  property  in  a  county, 
treating  such  county  as  an  entirety,  or  it  may  equalize  by 
adding  to  or  deducting  from  valuations  as  between  towns, 
villages,  and  cities  in  the  same  county,  or  as  between  real 
property  within  these  political  subdivisions  and  that  with- 
out, in  the  same  county ;  but  in  so  doing  it  must  treat  alike 
all  real  property  situate  within  any  of  these  divisions." 

It  was  held  in  Orr  v.  State  Board,  etc.  (1891),  2  Idaho 
923,  28  Pac.  416,  that  a  statute  empowering  the  board 
to  equalize  the  valuation  of  the  real  and  personal  property 
among  the  several  counties  and  towns,  did  not  authorize 
the  board  to  raise  or  diminish  the  valuation  put  upon  any 
class  or  classes  of  property,  nor  to  fix  the  valuation  of  any 
class  of  property. 

In  Campbell  v.  Minnehaha  Nat.  Bank  (1898),  11  S. 
Dak.  133,  76  N".  W.  10,  under  a  statute  authorizing  the 
state  board  of  equalization  to  consider  certain  classes  of 
personal  property,  one  of  which  was  "the  total  value  of 
stocks  or  shares,"  it  was  held  that  the  board  was  not 
authorized  to  divide  the  property  so  classified  and  raise  the 
valuation  of  bank  stock  without  increasing  that  of  other 
stocks  and  shares.  The  court  in  that  case  said  that  the 
state  board  is  limited  to  the  abstracts  returned  by  the 
county  auditors  and  "must  accept  as  the  unit  of  computa- 
tion the  classification  therein  contained,  compare  each  class 
respectively,  with  others  of  a  like  class,  and  is  without 
power  to  divide  a  class  for  the  sole  purpose  of  increasing 
assessment  of  a  part  thereof,  leaving  the  valuation  of  like 
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property  in  the  same  class  unchanged.  It  was  certainly 
without  warrant  of  law,  unjuat,  and  equivalent  to  an  in- 
dividual assessment,  for  the  board  as  alleged  in  the  com- 
plaint, to  select  the  item  T)ank  stock'  from  its  class,  which 
included  all  kinds  of  ^stocks  or  shares,'  and  assess  the  same 
'throughout  the  entire  state  at  sixty  per  cent  of  the  par 
value  thereof,  regardless  of  the  actual  value.'  " 

In  McCuicheon  v.  Board,  etc.  (181)5),  95  Iowa  20,  63  K 
W.  455,  a  statute  required  the  stat^  board  of  equalization 
to  equalize  the  valuation  of  real  property  among  the  sev- 
eral counties  and  towns  by  adding  to  or  taking  from  the 
aggregate  valuation  of  real  property  of  each  county  such 
percentage  in  each  case  as  would  raise  or  reduce  the  same 
to  its  proper  valuation,  and  that  the  county  board  should 
equalize  the  assessments  of  townships,  cities,  and  towns 
substantially  as  the  state  board  equalized  assessments  among 
the  several  counties.  The  county  board  raised  the  assess- 
ment on  farm  lands  of  tracts  of  more  than  ten  acres  situated 
vrithin  the  limits  of  a  certain  town.  In  holding  this  order 
void  the  court  said :  ^'The  order  in  question  does  not  add 
to  the  aggregate  valuation  of  the  real  property  in  Rock 
Rapids,  but  to  a  part  thereof,  the  part  used  for  a  particular 
purpose — farm  lands.  It  is  not  substantially  as  the  state 
board  equalizes  assessments.  With  the  same  propriety 
might  the  county  board  add  to  the  valuation  of  business 
property  or  residence  property,  or  to  the  real  property  in 
a  particular  part  of  the  assessorial  district." 

In  Montis  v.  McQuiston  (1899),  107  Iowa  651,  78  K 
W.  704,  the  county  board  was  authorized  to  equalize  the  as- 
sessments of  the  several  townships,  cities,  and  incorporated 
towns  of  their  counties  substantially  as  the  state  board 
equalized  assessments  among  the  several  counties.  The 
state  board  equalized  among  the  counties  by  adding  to  or 
taking  from  the  aggregate  valuation  of  real  property.  Al- 
though a  statute  divided  a  city  into  districts  with  an  as- 
sessor in  each,  it  was  held  that  the  county  board  had  no 
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authority  to  equalize  as  between  the  districts,  but  could 
only  equalize  by  adding  to  or  taking  from  the  aggregate 
valuation  of  the  city.  See,  also,  People,  ex  rel.,  v.  State 
Board,  etc.  (1903),  205  111.  296,  68  N.  E.  943;  People  v. 
Ames  (1900),  27  Colo.  126,  60  Pac.  346. 

In  Oregon,  etc.,  R.  Co.  v.  Croisan  (1892),  22  Ore,  893, 
30  Pac.  219,  cited  by  counsel  for  appellant,  the  law  of 
Oregon  designated  three  classes  of  real  property  for  the 
purpose  of  assessment  ^nd  taxation:  (a)  City,  village,  or 
town  property ;  (b)  mortgages,  deeds  of  trust,  etc. ;  (c)  all 
other  real  property.  This  classification  was  made  upon  the 
assessment  rolls,  and  the  state  board  was  boimd  by  such 
classification  and  had  no  authority  to  change  the  assessment 
rolls  of  the  classification  of  property  as  indicated  thereon. 
The  state  board  was  required  to  "consider  real  estate,  in- 
cluding town  and  city  lots,  and  personal  property  separate- 
ly," and  "add  to  the  aggregate  valuation  of  the  real,  and 
several  kinds  or  classes  of  personal  property,  in  every 
county,"  etc.  By  the  oath  of  office  the  board  was  required 
to  "equalize  all  the  property,  both  real  and  personal,  as 
enumerated  upon  the  equalized  county  assessment  rolls 
of  the  several  counties."  It  was  claimed  in  argument  that 
the  board  should  consider  all  real  property  as  one  class, 
but  the  court  held  that  the  board  might  revise  and  equalize 
the  aggregate  valuation  of  the  several  classes  of  real  prop- 
erty authorized  by  law  and  enumerated  upon  the  assess- 
ment roles.  This  was  following  the  classification  made  by 
statute,  and  was  authorized  by  the  statutory  duty  placed 
upon  the  board.  But,  upon  the  action  of  the  board  in 
creating  a  class  (the  question  in  the  case  at  bar)  known  as 
railroad  land,  and  in  holding  that  this  was  not  a  valid 
classification,  the  court  said:  "This  [the  above  classifi- 
cation] is  the  only  classification  of  real  property  known  to 
the  law,  and  the  only  one  the  state  board  is  authorized 
or  empowered  to  adopt  or  consider.  It  cannot  subdivide 
these  classes  into  other  or  different  classes,  by  reason  of  the 
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source  of  title  or  present  OTvnership.  The  classification  of 
property  for  the  purposes  of  assessment  and  taxation  is 
a  legislative  function,  and  the  assessors  and  boards  of  equal- 
ization are  bound  by  the  classification  made  by  the  legisla- 
ture. 1  Desty,  Taxation,  96.  *  *  *  It  may  add  to  or  de- 
duct from  the  aggregate  valuation  of  the  class  to  which 
these  lands  belong  a  certain  per  cent,  if  necessary  to 
equalize  such  valuation  as  between  the  counties,  but  it  has 
no  power  to  change  the  individual  assessment,  or  adopt  a 
classification  based  solely  on  the  present  ownership  or  source 
of  title.  If  it  may  adopt  a  classification  based  upon  present 
ownership,  and  add  to  the  county  valuation  thereof  a  dif- 
ferent rate  per  cent  from  that  added  to  other  property  of 
the  same  kind,  it  may  treat  the  property  of  every  individ- 
ual taxpayer  the  same  way,  and  thereby  increase  the  in- 
dividual assessment  without  notice  to  the  taxpayer,  and  in 
violation  of  the  constitutional  provision  which  requires  a 
uniform  and  equal  rate  of  assessment  and  taxation." 

The  above  case  and  also  Smith  v.  Kelley  (1893), 
24  Ore.  464,  33  Pac.  642,  held  that  the  state  board 
could  consider  the  classes  made  upon  the  assessment  rolls 
as  the  statute  required  that  they  should  be  so  made,  but 
also  held  that  the  board  has  no  authority  to  make  any  classi- 
fication not  made  by  the  statute. 

It  is  argued  at  some  length  in  appellant's  brief  that  the 

construction  given  this  statute  by  the  state  board  and  acted 

upon  for  a  term  of  years  should  be  given  due  con- 

13.  sideration  and  weight  by  the  court.  But  as  appel- 
lants refused  to  plead  further  after  their  demurrer 
to  the  complaint  was  overruled,  and  as  the  complaint 
does  not  disclose  the  fact  of  such  continued  construction  of 
the  statute  by  the  state  board,  the  question  is  not  presented 
by  the  record. 

Decree  aflSrmed. 
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Snowhill  V.  Diamond  Plate  Glass  Company 
ET  al. 

[No.  5,473.     Filed  March  28,  1906.     Rehearing  denied  June  5, 
1906.    Transfer  denied  December  18,  1906.] 

1.  Appeal. — TriaL — Judgment. — Law  of  the  Case. — The  prior 
decision,  on  appeal,  is  the  law  of  the  case,  on  the  same  or  sub- 
stantially the  same  facts,  during  all  subsequent  stages  thereof, 
p.  241. 

2.  Judgment. — Law  of  the  Case. — Issues. — G<is  Leases. — Con- 
struction.— A  decision  on  appeal  construing  the  duration  of  a 
lease  and  the  rights  of  the  parties  to  determine  such  lease,  is 
res  judicata  as  to  the  subsequent  construction  of  such  lease  in 
actions  between  the  same  parties,  though  the  lessor  afterwards 
obtained  a  judgment  for  the  recovery  of  one  year's  rent  there- 
under, which  judgment  defendant  paid,  where  neither  the 
question  of  the  duration  of  the  lease  nor  the  rights  of  the 
parties  to  determine  same  were  in  issue,    p.  241. 

3.  Same. — Law  of  the  Case. — Prior  and  Subsequent  Judgments. 
— Mortgages. — Priority. — ^Where  a  decision  of  the  Supreme 
Court,  in  reversing  the  decree  of  the  trial  court,  holds  that  a 
chattel  mortgage  taken  on  machinery  where  manufactured  is 
superior  to  a  real  estate  mortgage  covering  the  mill  in  which 
such  machinery  is  placed,  an  existing  decree,  in  a  suit  between 
the  same  parties,  involving  the  same  issues  and  subsequent  to 
the  decree  from  which  such  appeal  was  taken,  is  res  judicata  as 
to  the  priority  of  such  mortgages  in  the  subsequent  stages  of 
such  suit  after  reversal,    p.  242. 

4.  Same. — Res  Judicata. — Leases. — Rentals. — A  judgment,  in  an 
action  for  one  year's  rent  under  a  lease,  that  such  lease  is  valid 
or  invalid,  is  res  judicata  as  to  the  validity  of  such  lease  in 
subsequent  actions  for  rentals  thereunder,    p.  244. 

5.  Same.  —  Res  Judicata.  —  Estoppel.  —  Leases.  —  From  Year  to 
Year. — A  judgment  merely  for  one  year's  rent  under  a  lease, 
determinable  at  the  lessee's  election  at  the  end  of  any  year,  is 
not  res  judicata  as  to  the  subsequent  duration  of  such  lease, 
nor  does  such  judgment  estop  the  lessee  from  determining  such 
lease  at  the  end  of  any  subsequent  year.    p.  244. 

From  Grant  Superior  Court;  B.  F.  Harness,  Judge. 

Action  by  John  Snowhill  against  the  Diamond  Plate 
Glass  Company  and  others.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.       Affirmed. 
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B.  C,  Moon,  for  appellant 

Blacklidge,  Shirley  &  Wolf  and  Bell  dc  Purdum,  for  ap- 
pellees. 

Robinson,  J. — Suit  by  appellant  upon  a  natural  gas 
lease  to  recover  acreage  rental.  The  rent  sought  to  be  re- 
covered is  for  the  years  1896,  1899,  and  1900.  The  case 
is  here  on  the  second  appeal.  Diamond  Plate  Olass  Co.  v. 
Snowhill  (1900),  24  Ind.  App.  700.  That  appeal  was 
decided  upon  the  authority  of  Diamond  Plate  Olass 

1.  Co.  V.  Curless  (1899),  22  Ind.  App.  346,  and  Dior 
mond  Plate  Olass  Co.  v.  Echelbarger  (1900),  24 

Ind.  App.  124.  There  was  a  special  finding  of  facts,  and 
the  appeal  is  governed  by  the  case  of  Hancock  v.  Diamond 
Plate  Olass  Co.  (1906),  37  Ind.  App.  351,  unless  the  fol- 
lowing facts,  additional  to  those  set  out  in  that  opinion, 
except  the  case  from  the  rule  there  declared.  The  rent 
for  the  year  1897,  being  due  and  unpaid,  appellant  began 
an  action  before  a  justice  of  the  peace,  to  collect  the 

2.  same,  against  appellee  and  the  Pittsburg  Plate  Glass 
Company.     In  appellant^s  complaint  in  that  action 

he  averred  ownership  of  the  land,  the  execution  of  the  lease, 
that  no  well  had  been  drilled,  that  the  rent  due  on  January 
1,  1897,  was  due  and  unpaid,  the  assignment  of  the  lease, 
and  asking  a  judgment  for  the  rent  for  that  year.  Ap- 
pellees appeared  to  that  action  by  attorneys,  and  upon  a 
trial  the  justice  of  the  peace  made  a  finding  and  rendered 
a  judgment  in  the  sum  of  $45  in  favor  of  the  plaintiff, 
from  which  judgment  the  defendants  appealed  to  the  How- 
ard Circuit  Court,  from  which  court  the  cause  was  trans- 
ferred to  the  Howard  Superior  Court,  and  in  that  court 
the  case  was  defended  by  the  Logansport  &  Wabash  Valley 
Gas  Company  in  the  name  of  the  defendants  of  record  in 
that  suit  The  cause  was  duly  tried  in  that  court,  and  a 
finding  made  and  judgment  rendered  in  favor  of  the  plain- 
tiff for  the  sum  of  $45.95  and  costs,  which  judgment,  with 

Vol.  39—16 
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costs,  was  shortly  thereafter  paid  by  the  Logansport  & 
Wabash  Valley  Gas  Company.  Thereafter  the  rent  of 
$45  due  appellant  upon  January  1,  1898,  was  paid  to  ap- 
pellant about  the  time  the  same  became  due.  It  is  argued 
that  the  judgment  for  the  rental  for  the  year  1897,  which 
judgment  was  paid,  was  an  adjudication  of  the  rights 
of  the  parties  under  the  contract,  and  as  against  this  ad- 
judication the  rule  of  the  law  of  the  case  as  announced  on 
the  former  appeal  is  not  applicable.  Furthermore,  that  the 
payment  of  the  rental  for  the  year  1898  was  an  acknowj- 
edgment  of  liability  under  the  contract  subsequent  to  the 
action  for  the  rental  for  1896,  which  was  in  controversy 
on  the  former  appeaL  Upon  the  former  appeal  it  was  held, 
upon  the  authority  of  Diamond  Plate  Olass  Co,  v.  Curless, 
supra,  and  Diamond  Plate  Glass  Co.  v.  Echelbarger,  supra, 
that  the  contract  itself  did  not  fix  its  duration,  and  until  the 
lessee  took  possession  under  the  contract  it  was  simply  an 
agreement  to  pay  an  annual  sum  for  the  right  to  go 
upon  the  land  at  any  time  within  the  year  and  prospect  for 
gas,  and  that  at  the  end  of  any  year  either  party  could 
terminate  the  agreement;  and  that  if  possession  was  taken 
a  tenancy  was  created,  and  at  the  end  of  any  year  the 
tenant  could  terminate  the  tenancy  by  abandoning  the 
premises.  That  is,  that  the  privilege  to  go  upon  the  land, 
or  the  tenancy,  was  from  year  to  year,  and  might  be  termi- 
nated at  the  end  of  any  year. 

In  Eckert  v.  Binkley   (1893),  134  Ind.  614,  cited  by 
counsel,  one  Kemper,  on  March  7,  1883,  executed  to  Eckert 

Brothers  a  purchase-money  mortgage  on  land  for  a 
3.     mill.     Prior  thereto,  March  5,  1883,  while  certain 

machinery  Kemper  had  ordered  for  the  mill  was 
still  in  the  shop  of  the  makers,  he  executed  a  chattel  mort- 
gage upon  it  to  secure  the  purchase  price.  The  manufac- 
turers of  the  machinery  assigned  the  chattel  mortgage  to 
appellee,  Binkley,  who  sued  Kemper,  Eckert  Brothers,  and 
others.     In  that  suit  Eckert  Brothers  answered,  claiming  a 
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lien  on  the  machinery  by  virtue  of  their  mortgage  on  the 
land,  that  they  had  brought  suit  thereon  in  which  they  had 
asserted  that  the  machinery  was  attached  to  and  was  a  part 
of  the  land.  Appellee,  Binkley,  replied  alleging  the  per- 
sonal character  of  the  machinery  and  asking  that  the  lien 
of  his  chattel  mortgage  be  found  a  first  lien.  From  a  judg- 
ment in  favor  of  Eckert  Brothers,  Binkley  appealed  and 
secured  a  reversal  (Binkley  v.  Forkner  [1880],  117  Ind. 
176,  3  L.  R.  A.  33),  the  court  holding  that  the  machinery 
was  personal  property  and  subject  to  the  lien  of  the  chattel 
mortgage.  Eckert  Brothers  then  filed  an  additional  an- 
swer, pleading  an  estoppel  by  judgment.  This  answer  al- 
leged, among  other  things,  that  Binkley  brought  suit  to 
foredose  his  mortgage  February  4,  1884;  that  on  March 
11,  1884,  Eckert  Brothers  sued  to  foreclose  their  mortgage 
on  the  land;  that  Binkley  appeared  and  pleaded  to  that 
action,  and  put  in  issue  the  priority  of  his  lien,  and  also 
whether  the  machinery  was  real  or  personal  property  as 
between  the  parties.  Upon  a  trial  the  court  found  that  the 
machinery  was  a  part  of  the  real  estate,  and  decreed  the 
foreclosure  of  the  real  estate  mortgage  as  a  lien  prior  to 
Binkley's  mortgage ;  that  that  judgment  was  still  in  force ; 
and  that  under  the  decree  the  land,  including  the  ma- 
chinery, was  sold.  In  the  trial  court  a  demurrer  to  this 
answer  was  sustained,  and  on  appeal  this  was  held  error. 
Whether  the  decision  on  the  former  appeal  was  the  law  of 
the  case,  the  court  said:  "When  the  case  before  us  was 
returned  to  the  superior  court,  a  new  state  of  facts  was 
alleged  in  the  answer  then  filed,  and  which  the  court  rightly 
refused  to  strike  out,  namely,  that  since  the  former  trial 
and  judgment,  which  had  been  reversed  in  this  court,  an 
adjudication  of  the  same  matters  between  the  same  parties 
was  had  by  a  court  having  jurisdiction  of  both  the  matters 
and  the  parties,  to  wit,  the  Gibson  Circuit  Court,  the  ques- 
tions in  that  court  being  the  same  and  the  parties  the  same 
as  in  this  case.    It  also  appeared  from  the  answer  that  the 
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judgment  of  the  Gibson  Circuit  Court  remained  in  full 
force  and  effect,  and  was  never  appealed  from.  This  pre- 
sented an  entirely  new  state  of  facts.  Whether  tiie  judg- 
ment of  the  Gibson  Circuit  Court  was  correct  or  not  could 
no  longer  be  considered.  That  has  been  waived  by  the  failure 
of  the  appellee  for  more  than  one  year  to  appeal  from  the 
judgment,  although  he  had  prayed  for  an  appeal  in  that 
court,  and  had  been  granted  one.  On  this  changed  state  of 
facts  the  former  decision  of  this  court,  however  correct, 
is  no*  longer  the  law  of  this  case.  The  court  'should  apply 
the  law  applicable  to  the  new  and  changed  state  of  facts.' " 
The  cases  cited  and  relied  upon  by  counsel  for  appel- 
lant go  to  the  point  that  if  a  lease  is  executed  for  a  fixed 
time,  with  the  rent  payable  in  instalments  at  oer- 

4.  tain  periods,  in  a  suit  for  an  instalment  of  rent 
due  under  the  lease,  an  adjudication  that  the  lease  is 

valid,  or  is  invalid,  is  conclusive  in  another  action  under 
the  lease  for  a  subsequent  instalment  of  rent  Lotdsville, 
etc.,  B.  Co.  V.  Carson  (1897),  169  111.  247,  48  NT.  E. 
402;  Marshall  v.  John.  Grosse,  etc.,  Co.  (1900),  184  111. 
421,  56  N.  E.  807,  75  Am.  St.  181 ;  Oregonian  B.  Co.  v. 
Oregon  B.,  etc.,  Co.  (1886),  27  Fed.  277;  Dolan  v.  Scott, 
(1901),  25  Wash.  214,  65  Pac.  190;  BacJce  v.  Anheuser- 
Busch  Brew.  Assn.  (1897),  17  Tex.  Civ.  App.  167,  42 
S.  W.  774;  Phipps  v.  Oprandy  (1902),  74  N.  Y.  Supp. 
985;  Hawkins  v.  Oeorge  Binger  dc  Co.  (1900),  62  N.  Y. 
Supp.  56;  Zeregra  V.  Will  (1898),  54  N".  Y.  Supp.  361. 

In  the  case  at  bar,  however,  there  was  not,  in  the  action 

for  the  rent  for  1897,  an  attempt  to  collect  an  instalment  of 

rent  under  a  lease  continuing  for  a  certain  period,  but 

5.  to  collect  the  yearly  rental  under  a  contract  run- 
ning from  year  to  year,  and  in  that  action  there 

was  not  necessarily  any  adjudication  of  the  validity  of 
the  lease  for  any  period  beyond  that  year.  If  the  con- 
tract ran  from  year  to  year  and  tiie  lessee  had  the  right 
to  terminate  the  lease  at  the  end  of  any  year — and  upon 
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the  former  appeal  it  was  so  held — the  fact  that  he  paid  the 
rent  for  any  year  could  not  affect  his  right  to  exercise 
his  option  to  terminate  the  lease  at  the  beginning  of  the 
following  year.  The  lessee's  admission,  by  paying  the 
judgment  for  the  rent  for  1897  and  paying  the  rent  for 
1898,  did  not  estop  him  from  asserting  that  the  lease  did 
not  continue  in  force  during  the  years  1899  and  1900. 
In  paying  the  rent  for  1897  and  1898  he  did  not  pay  in- 
stalments of  a  total  rental  which  he  had  agreed  to  pay. 
The  judgment  for  the  rent  for  1897  may  have  rested 
upon  the  theory  that  the  lessee  could  not  elect  to  termi- 
nate the  lease  at  the  end  of-  a  year,  or  it  may  have  rested 
upon  the  theory  that  the  lessee  could  not  elect  to  termi-^ 
the  lease  at  the  end  of  a  year,  he  had  not  exercised  his 
election  for  that  particular  year.  See  Dygert  v.  Dygert 
(1892),  4  Ind.  App.  276,  280 ;  Russell  v.  Place  (1877),  94 
U.  S.  606,  24  L.  Ed.  214 ;  Frmke  v.  Frmhe  (1896)>  15  Ind. 
App.  529.  The  contract  did  not  fix  its  duration,  but  it 
was  continuing  in  its  nature  and  the  conditions  were  to 
be  performed  at  stated  periods.  The  fact  that  the  parties 
recognized  it  as  a  valid  contract  for  a  certain  year,  run- 
ning as  it  did  from  year  to  year,  could  have  nothing  to 
do  with  its  enforcement  for  a  subsequent  year,  for  the 
reason  that  the  lease  itself  does  not  provide  that  it  shall 
continue  for  such  subsequent  year,  but  its  continuance  for 
such  year,  as  stated  on  the  former  appeal,  must  be  de- 
termined by  the  parties  prior  to  or  at  the  time  such  year 
begins.  This  feature  of  the  case  does  not  take  it  out  of 
the  rule  declared  in  Hancock  v.  Diamond  Plate  Glass  Co. 
(1906),  37  Ind.  App,  351. 
Judgment  affirmed. 
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Cross  et  al.  v.  Hendry  et  al. 

[No.  6,077.    Filed  December  20,  1906J 

1.  Appeal.  —  Parties.  —  Complaint.  —  Executors  and  Adminia" 
trators. — Error  in  overruling  a  demurrer  to  an  alleged  de- 
fective complaint  because  the  executor  of  a  will  had  joined  as 
plaintiff  with  the  remaindermen  to  enjoin  waste  to  the  devised 
premises,  committed  by  the  life  tenant,  is  harmless  where 
judgment  was  rendered^  against  such  executor,    p.  248. 

2.  Pleading.  —  Complaint.  —  Injunction.  —  Waste. — WUls.—Evi' 
dence. — A  complaint  to  enjoin  the  life  tenant  of  devised  lands 
from  committing  waste  is  not  founded  upon  the  will,  and  it  is 
not  a  necessary  exhibit,  such  will  being  mere  evidence  of 
plaintiff's  rights,    p.  249. 

3.  Wills. — Life  Estates. — Power  of  Disposition. — A  will  in  form: 
"I  give  and  bequeath  to  my  beloved  wife  *  *  *  all  my 
property,  both  personal  and  real,  to  be  hers  during  her  life- 
time and  at  her  death  I  wish  what  property  is  left  to  be 
applied  toward  building  a  Methodist  Episcopal  church  at  or 
near  Houston,  Indiana,''  gives  such  widow  a  life  estate  only  in 
such  property,  and  she  has  power  to  dispose  of  only  such  in* 
terest.    p.  250. 

4.  Injunction. — Waste. — Trespass. — Injunction  lies  on  behalf  of 
remaindermen  to  prevent  waste  by  the  life  tenant,    p.  250. 

5.  Deeds. — Estates. — Life  Tenancy. — ^A  life  tenant  cannot  con« 
vey  a  fee-simple  title,    p.  250. 

From  Jackson  Circuit  Court ;  Thomas  B.  Buskirk,  Judge. 

'  Suit  by  ^Martin  B.  Hendry  and  others  against  Canzada 
Cross  and  others.  From  a  decree  for  plaintiffs,  defend- 
ants appeal.     Affirmed. 

D.  A.  Kochenour  and  William  T.  Branaman,  for  ap- 
pellants. 

W.  H.  Endebroch  and  B.  H.  Burrell,  for  appellees. 

CoMSTocK,  J. — Action  by  the  trustees  of  the  Methodist 
Episcopal  Church  of  Houston,  Indiana,  and  Daniel  B. 
Eddy,  executor  of  the  last  will  of  John  Cross,  deceased. 
The  amended  complaint  is  in  two  paragraphs.  The  first  is 
to  quiet  title,  alleging  that  the  plaintiffs  are  the  owners  in 
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fee  simple  of  certain  real  estate  (describing  it),  subject 
to  the  life  estate  of  Canzada  Cross,  which  has  been  trans- 
ferred to  William  Winkler,  and  that  said  defendants  claim 
an  interest  therein  adverse  to  plaintiffs'  rights,  which 
claim  is  without  right  and  a  cloud  upon  plaintiffs'  title. 
The  second  paragraph  pleads  the  facts  more  particularly, 
and  is  in  substance  as  follows:  On  May  23,  1903,  plain- 
tiffs were  duly  elected  trustees  of  the  Methodist  Episco- 
pal Church  and  are  still  acting  as  such;  that  said  Eddy, 
on  September  23,  1897,  was  qualified,  and  entered  upon 
his  duties,  as  executor  of  the  last  will  of  John  Cross,  de- 
ceased, and  is  still  acting  as  such;  that  on  July  24,  1897, 
John  Cross  was  the  owner  in  fee  simple  of  certain  real 
estate  (describing  it),  and  that  he  died  testate  on  said 
last-named  date;  that  he  devised  and  bequeathed  all  of 
his  estate,  real  and  personal,  to  Canzada  Cross  for  life, 
and  the  remainder  of  said  property,  after  her  death,  was 
to  be  used  for  the  erection  of  a  Methodist  Episcopal 
Church  near  said  Houston ;  that  said  decedent  was  a  mem- 
ber of  the  Methodist  Episcopal  Church  at  said  Houston, 
the  house  of  which  was  dilapidated,  etc. ;  that  at  the  time 
of  his  death  and  for  forty  years  before  he  had  been  an 
active  member,  and  had  served  as  one  of  the  trustees  of 
said  church;  that  said  will  was  duly  admitted  to  probate 
on  August  26,  1897,  and  on  September  7,  1897,  said  Can- 
zada filed  her  election,  in  writing,  duly  acknowledged,  to 
accept  the  provisions  made  for  her  in  said  will,  and  then 
and  there  entered  into  possession  of  said  real  estate  un- 
der the  terms  of  said  will,  claiming  thereunder  a  life  es- 
tate, together  with  the  interest  and  income  for  all  of  the 
personal  property  owned  by  said  decedent  at  the  time  of 
his  death ;  that  she  continued  so  to  occupy  said  real  estate 
and  to  receive  the  rents  and  profits  thereof  and  the  in- 
come from  all  personal  property  left  by  said  decedent  until 
April  6,  1903 ;  that  on  April  6,  1903,  she  attempted,  by 
deed  of  general  warranty,  to  convey  the  fee-simple  title 
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in  said  real  estate  in  addition  to  her  life  estate  to  defend- 
ant William  Winkler,  for  the  colorable  consideration  of 
$1,500,  but  in  fact  without  any  consideration  whatever, 
with  the  intention  to  defraud  plaintiffs  and  defeat  the 
intention  of  the  decedent;  that  said  William  Winkler 
claims  to  own  the  fee-simple  title  to  said  real  estate;  that 
Nancy  Winkler,  the  wife  of  said  William,  is  made  a  party 
as  to  her  interest;  that  by  the  terms  of  said  will,  Daniel 
B.  Eddy,  executor,  is  entrusted  with  the  remainder  of  the 
personal  and  real  estate;  that  said  Methodist  Episcopal 
Church  is  entitled  to  have  the  fee  of  said  real  estate  pro- 
tected from  waste;  that  the  defendants  are  threatening  to 
cut  and  remove  all  the  valuable  timber,  of  which  there  is  a 
large  amount  on  said  real  estate,  and  plaintiffs  ask  that 
the  defendants  be  enjoined  from  doing  the  same.  The 
cause  was  put  at  issue  by  general  denial,  and  upon  hearing, 
a  decree  was  entered  against  the  defendants  enjoining  each 
of  them  and  all  persons  claiming  under  and  through  them 
from  cutting  and  removing  timber  or  trees  growing  upon 
said  real  estate.  Judgment  was  rendered  in  favor  of  the 
defendants  against  Daniel  B.  Eddy,  as  executor,  for  their 
costs  as  to  him,  and  in  favor  of  the  trustees  against  the 
defendants  William  and  Nancy  Winkler  for  cutting  and 
removing  timber. 

The    errors    assigned    question    the    sufficiency    of   the 

amended  second  paragraph  of  the  complaint,  upon  which 

paragraph    the    decree    was    entered.     It    is    ar- 

1.     gued  that  said  paragraph  does  not  state  a  cause  of 

action  in  favor  of  either  of  the  plaintiffs.    The  only 

averment  as  to  Eddy  is  that  on  September  — ,  1897,  he 

qualified  as  executor  of  the  last  will  and  estate  of  John 

Cross,  deceased,  and  that  he  is  still  acting  as  such,  and  that 

by  the  terms  of  said  will  hQ  is  entrusted  with  the  remainder 

of  the  personal  and  real  estate  of  said  decedent  and  charged 

with  the  control  and  management  thereof.     It  is  insisted 

that  the  complaint  is  not  sufficient  as  to  the  executor,  be- 
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cause  it  does  not  show  that  he  had  an  interest  in  the 
testator's  real  estate.  As  the  court  rendered  judgment 
against  the  executor,  this  error,  if  error,  was  harmless. 
Lynch  v.  Lews  (1868),  30  Ind.  411. 

It  is  further  insisted  that  the  complaint  is  insuflScient 
because  it  does  not  set  out  a  copy  of  the  will.     This  is  not 

an  action  to  construe  the  will.     The  will  is  only 
2.     evidence  to  support  appellee's  right  of  action.     In 

Eddy  V.  Cross  (1901),  26  Ind.  App.  643,  appel- 
lee's complaint  states  that  on  July  24,  1897,  John  Cross 
died  testate  in  Jackson  county ;  that  his  last  will  was  duly 
probated  and  recorded  in  the  office  of  the  clerk  of  the  Jack- 
son Circuit  Court  on  August  26,  1897  (the  will  was  re- 
ferred to  as  an  exhibit,  but  was  not  thereby  made  a  part 
of  the  complaint) ;  that  she  is  the  widow  of  decedent,  and 
that  she  has  elected  to  take  under  the  will  in  lieu  of  the 
statute ;  that  the  decedent  died  seized  of  certain  real  estate 
situate  in  Jackson  county,  and  also  personal  property  of  the 
value  of  $. . . .  ;  that  appellant  Eddy  is  the  duly  qualified 
and  acting  executor  of  said  will;  that  the  administration 
has  been  continued,  pending  settlement,  more  than  one  year ; 
that  he  filed  an  annual  report  on  August  25,  1898 ;  that  all 
the  debts  of  decedent  have  been  paid;  that  the  executor 

has  $ ,  consisting  of  money,  notes,  bonds,  stocks,  etc. ; 

that  by  the  terms  of  said  will  she  is  the  sole  legatee,  and  all 
the  property  of  said  decedent,  both  personal  and  real,  is  to 
be  hers  during  her  lifetime,  and  she  is  entitled  to  the  im- 
mediate possession  of  said  balance  of  such  estate  remaining 
in  the  hands  of  said  executor ;  that  the  executor  refuses  to 
pay  over  the  balance.  The  prayer  was  that  the  provisions 
of  the  will  be  construed  so  as  to  give  her  the  possession  of 
the  property  bequeathed  to  her,  and  that  the  executor  be 
ordered  to  close  and  settle  the  administration  of  said  estate. 
The  court  held  that  the  complaint  did  not  contain  aver- 
ments necessary  to  an  action  for  the  construction  of  the 
will,  but  stated  that  they  showed  that  the  plaintiff  was 
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the  owner  of  a  life  estate,  and  held  that  she  was  entitled 
only  to  the  income  of  the  estate  in  the  hands  of  the 
executor. 

The  will  was  introduced  in  evidence  by  plaintiff  in  the 
case  at  bar.    Item  two  is  as  follows : 

"I  give  and  bequeath  to  my  beloved  wife,  Canzada 
Cross,  all  my  property,  both  personal  and  real,  to  be 
hers  during  her  lifetime,  and  at  her  death  I  wish  what 
property  is  left  to  be  applied  toward  building  a  Meth- 
odist Episcopal  church  at  or  near  Houston,  Indiana." 

This  item  gives  the  widow,  Canzada,  for  life  only,  the  real 
and  personal  estate  of  the  deceased,  in  certain  and 

3.  expressed  terms,  in  which  case  a  power  of  disposition 
annexed  does  not  operate  to  create  an  estate  in  fee 

in  the  widow.  Rusk  v.  Zuck  (1897),  147  Ind.  388 ;  Ham- 
mond V.  Croxton  (1903),  162  Ind.  363;  Mulvane  v.  Rvde 
(1896),  146  Ind.  476. 

No     attempt    is    made     to     disturb     the    widow     in 

the     legitimate     enjoyment     of     the     life     estate,     but 

waste    is    not    a    legitimate    enjoyment    of    the 

4.  life     estate.      She     could     convey     no     interest 
greater    than    a    life    estate.     There    is    evidence 

5.  tending    to    support    the    material    averments    of 
the  complaint. 

Judgment  affirmed. 


Neff  v.  Metropolitan  Life  Insurance  Company. 

[No.  4,885.  Filed  April  7,  1905.  Rehearing  denied  June  20, 
1906.    Transfer  denied  December  20,  1906.] 

1.  Insurance. — Premiums. — Prepayment  as  Condition  Precedent. 
— Unless  there  is  an  actual  prepayment  of  the  premium,  a  life 
policy  providing  that  it  shall  not  take  effect  untO  actual  pay- 
ment and  acceptance  of  the  first  premium  during  the  lifetime 
and  good  health  of  insured,  is  not  enforceable  by  the  beneficiary, 
p.  276. 
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2.  Insurance.  —  Premiuma,  —  Payment. — Evidence, — Where  an 
insurance  company's  agent  proposed  to  the  assured  that  a  policy, 
prepayment  of  the  premium  in  cash  being  a  condition  precedent, 
would  be  issued  and  he  could  pay  the  premium  at  an  agreed 
future  time,  and  the  assured  died  before  the  policy  was  deliv- 
ered, and  no  money  was  ever  paid  by  the  assured  or  such  agent 
thereon  to  the  company,  no  payment  is  shown  and  the  policy 
is  unenforceable,    p.  277. 

3.  Appeal.  —  TriaL  —  Evidence. — Exclusion. — Offer  of  Proof. — 
A  failure,  upon  objection  to  the  admission  of  evidence,  to  make 
an  offer  of  the  proof  in  question,  is  fatal  to  any  question  thereon 
on  appeal,    p.  278. 

4.  Insurance.  —  Policies.  —  Conditions.  —  Delivery.  —  Intent.  — 
The  delivery  of  a  life  policy  to  the  assured  in  disregard  of  the 
provisions  of  the  policy  is  a  material  fact  in  determining  the 
intent  of  the  parties,    p.  278. 

5.  Same. — Policies. — Delivery. — Principal  and  Agent. — The  de- 
livery of  a  policy  to  an  agent  unconditionally,  to  be  delivered  by 
him  to  the  assured,  is  a  delivery  to  the  assured,  and  such  agent's 
failure  or  refusal  to  deliver  will  not  prejudice  the  assured's 
rights,    p.  279. 

6.  Same.  —  Policies.  —  Conditions.  —  Delivery.  —  Presumptions. — 
Principal  and  Agent. — ^There  is  no  presumption  that  a  delivery 
of  a  policy  by  the  company  to  its  agent  was  for  unconditional 
delivery  to  the  assured,  where  the  policy  provided,  as  a  condi- 
tion precedent,  the  prepayment  in  cash  of  the  premium  and  de- 
livery during  the  good  health  of  the  assured,    p.  279. 

From  Superior  Court  of  Marion  County  (63,629) ; 
John  L.  McMaster,  Judge. 

Action  by  Matilda  Neff  against  the  Metropolitan  Life 
Insurance  Company.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

George  A.  Rose  and  Joseph  Collier  for  appellant. 
Chambers,  Pickens,  Moores  &  Davidson,  for  appellee, 

CoMSTOCK,  C.  J. — Appellant  brought  this  aotion  against 
appellee  to  recover  on  a  policy  of  insurance  on  the  life 
of  James  H.  Neff,  her  husband.  Appellee  answered  the 
complaint  by  general  denial,  and  specially  that  the  policy 
sued  on  was  inoperative,  because  the  premiums  had  not  been 
paid  or  the  policy  delivered.     Appellant  replied  in  general 
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deniaL  The  issue  was  submitted  to  a  jury,  but  as  there 
was  no  conflict  in  the  testimony  the  cause  was  by  agreement 
withdrawn  from  the  jury  and  submitted  to  the  court.  The 
court  held  that  the  law  was  with  the  defendant,  and  ren- 
dered judgment  accordingly.  The  error  assigned  is  the 
action  of  the  court  in  overruling  the  motion  of  the  appel- 
lant for  a  new  triaL 

The  evidence  in  the  case  is  as  follows:  John  E.  Beil 
was  the  brother-in-law  of  Neff,  and  was  local  agent  for  the 
appellee  at  Bluffton,  Indiana.  He  had  authority  to  solicit 
insurance,  execute  applications,  deliver  policies,  and  re- 
ceive and  receipt  for  the  premiums  thereon.  On  a  day 
named  he  solicited  Xeff  to  take  out  a  policy  of  insurance. 
Neff  declined,  assigning  as  his  only  reason  his  inability  to 
pay  the  premium,  and  explaining  that  he  would  be  able 
to  take  a  policy  after  the  first  of  the  year,  when  certain 
funds  would  be  at  his  disposal.  Beil  then  insisted  that 
Neff  had  delayed  too  long,  and  that  the  application  should 
be  made  at  once.  Thereupon,  on  November  29,  1901, 
James  H.  Neff  made  a  written  application  to  the  appellee 
for  a  policy  of  insurance  upon  his  life  in  the  sum  of  $1,000 
in  favor  of  appellant.  The  application  was  forwarded  to 
the  home  ofiice  of  the  company,  where  it  was  received  De- 
cember 6,  1901.  The  policy  of  insurance  in  which  the 
appellant  was  named  as  beneficiary  was  written  and  signed 
at  the  home  ofiice  on  December  11,  and  mailed  to  the  super- 
intendent of  the  company  at  Ft  Wayne,  Indiana.  It  was 
received  by  agent  Beil  by  mail  at  Bluffton  from  the  super- 
intendent at  Ft.  Wayne  on  the  morning  of  December  16. 
Neff  became  sick  in  the  night  of  December  14,  and  died 
early  in  the  morning  of  the  15th.  The  policy  did  not 
reach  Bluffton  until  twenty-four  hours  after  his  death.  It 
was  not  delivered  to  the  beneficiary,  was  retained  by  agent 
Beil,  and  nothing  was  paid  upon  the  premium  due  under 
the  terms  of  the  policy.  At  the  time  the  policy  was  applied 
for^  however^  'NeS  informed  Beil,  the  agent,  that  he  could 
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not  pay  the  premium  upon  any  policy  until  after  July  1, 
1902.  Beil  then  told  Neff  that  he  would  settle  with  the 
company,  and  Neff  could  repay  him  later.  Beil  never  paid 
the  premium  to  the  company,  and  did  not  account  for  it  in 
any  way.  The  policy  was  retained  by  him  for  some  days 
after  Neff's  death,  and  was  then  returned  to  the  appellee's 
superintendent  at  Ft  Wayne,  together  with  the  receipt  for 
the  payment 

Appellant  claims  that  the  agreement  between  Neff  and 
the  agent  of  appellee  constituted  payment  to  and  bound  the 
insurance  company.  In  support  of  this  proposition  the 
following  citations  are  made:  Tonge  v.  Equitable  Life 
Assur.  Soc.  (1887),  30  Fed.  902;  Sheldon  v.  Connecticut, 
etc.,  Ins.  Co.  (1856),  25  Conn.  207,  65  Am.  Dec.  565; 
Bouton  V.  American,  etc.,  Ins.  Co.  (1857),  25  Conn.  542; 
Mississippi  Valley  Life  Ins.  Co.  v.  Neyland  (1872),  9  Bush 
(Ky.)  430;  ChicTcering  v.  Olobe,  etc.,  Ins.  Co.  (1874), 
116  Mass.  321;  Southern  Life  Ins.  Co.  v.  Booker  (1872), 
9  Heis.  (Tenn.)  606,  24  Am.  Eep.  344;  Home  Ins.  Co. 
▼.  Curtis  (J.875),  32  Mich.  402;  Anderson  v.  Mutual,  etc., 
'Assn.  (1898),  171  Dl.  40,  49  N.  E.  205;  Home  Ins.  Co. 
V.  Oilman  (1887),  112  Ind.  7;  Terry  v.  Provident  Fund 
Soc.  (1895),  13  Ind.  App.  1,  55  Am.  St  217 ;  Kerlin  v. 
National  Accident  Assn.  (1894),  8  Ind.  App.  628;  Tayloe 
V.  Merchants  Fire  Ins.  Co.  (1850),  9  How.  (U.  S.)  390, 
13  L.  Ed.  187;  Western  Assur.  Co.  v.  McAlpin  (1899),' 
23  Ind.  App.  220,  77  Am.  St  423;  1  May,  Insurance 
(4th  ed.),  §134;  2  May,  Insurance  (4th  ed.),  §360. 

In  Tonge  v.  Equitable  Life  Assur.  Soc,  supra,  a  policy 
of  life  insurance  was  issued  under  a  contract  with  the  local 
agent  whereby  it  was  substantially  agreed  that  the  agent 
should  pay  the  first  quarter's  premium  and  take  the  appli- 
cant's note  for  the  same.  The  policy  was  mailed  from  the 
home  oflBce  July  28,  1885,  and  received  by  the  local  agent 
August  5,  1885,  but  was  never  actually  delivered  into  the 
possession  of  the  applicant,  who  was  taken  sick  August  6, 
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and  died  September  9,  1885.  It  was  held  as  between  the 
applicant  and  the  company,  that  tKe  policy  became  binding 
when  placed  in  the  mail  July  28,  1885 ;  and,  if  not  then, 
certainly  when  it  reached  the  hands  of  the  agent  August  5, 
1885.  It  does  not  appear  from  the  opinion  that  either  the 
application  or  the  policy  contained  a  stipulation  that  the 
policy  was  to  be  delivered  to  the  insured  "while  in  health." 
In  Sheldon  v.  Connecticut,  etc.,  Ins.  Co.,  supra,  it  appeared 
that  following  an  application  of  the  insured  for  a  policy 
was  a  declaration  signed  by  the  applicant,  but  which  was 
not  made  a  part  of  the  policy,  stating  that  he  agreed  that 
the  insurance  proposed  should  not  be  binding  imtil  the 
premium,  which  was  payable  partly  in  cash  and  partly  by 
note,  should  be  received  by  the  defendants  or  their  accred- 
ited agent.  It  was  held  that  parol  evidence  was  admissible 
for  the  purpose  of  showing  a  waiver  of  such  prepayment; 
that  defendant's  agent  verbally  agreed  that  the  policy  of 
insurance  should  take  effect  immediately  upon  approval  of 
the  application,  and  that  the  premium  note  might  be  made 
and  the  cash  premium  paid  at  some  future  time,  at  the 
convenience  of  the  parties,  provided  such  agreement  was 
made  and  acquiesced  in  by  the  defendants.  In  such  action 
the  plaintiff  claimed  that  the  defendant's  general  agent  for 
procuring  applications  for  insurance  had  authority  to 
make  such  agreement,  which  defendants  denied,  and  the 
court  submitted  to  the  jury  the  question  of  such  agent's 
authority.  It  was  held  that  such  course  was  correct.  In 
such  action  the  defendant  claimed  that  it  was  necessary 
to  the  validity  of  the  policy  that  it  should  be  delivered  to 
the  assured,  and  the  court  instructed  the  jury  that  when 
an  application  for  insurance  had  been  approved  and  ac- 
cepted by  the  defendants,  or  their  proper  agents,  and  a 
policy  had  been  made  and  executed,  and  notice  thereof 
given  to  the  applicant,  the  contract  was  complete  and  the 
applicant  entitled  to  the  policy.  It  was  held  that  such  in- 
struction furnished  no  ground  for  a  new  trial    In  Bouton 
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V.  American,  etc.,  Ins.  Co.,  supra,  it  is  held  that  an  agree- 
ment made  in  good  faith  between  an  insurance  agent, 
having  authority  to  receive  an  insurance  premium,  and  the 
insured  that  the  agent  shall  become  personally  responsible 
to  his  principals  for  the  amount  of  such  premium,  and  the 
insured  his  personal  debtor  therefor,  constitutes  a  payment 
of  the  premium,  as  between  the  assured  and  the  insurance 
company.  In  Mississippi  Valley  Life  Ins.  Co.  v.  Neyland, 
supra,  it  was  held  that  a  general  agent  of  an  insurance 
company,  whose  business  it  is  to  solicit  applications  for 
insurance  and  receive  the  first  premiums,  has  the  right  to 
waive  the  payment  in  money,  and,  in  lieu  thereof,  take  a 
promissory  note,  or  imdertake  to  make  the  payment  him- 
self, notwithstanding  a  recital  in  the  policy  that  it  shall 
not  be  binding  until  the  cash  part  of  the  first  premium  is 
actually  paid  in  money.  In  ChicJcering  v.  Olohe,  etc.,  Ins. 
Co.,  supra,  a -policy  issued  contained  a  provision  that  if  the 
premium  should  not  be  paid  on  or  before  the  days  when 
due,  at  the  oflSce  of  the  company  or  to  its  agents,  when  they 
produced  receipts  signed  by  an  officer  of  the  company,  the 
policy  should  cease.  On  the  issue  whether  a  premium  due 
on  a  certain  day  had  been  paid  to  an  agent  of  the  company, 
there  was  evidence  that  the  agent  was  authorized  to  collect 
premiums,  and,  after  taking  his  commissions,  to  convert  the 
remainder  into  certified  checks,  which  were  to  be  sent  with 
his  account  to  the  company  at  regular  periods ;  that  a  few 
days  before  the  premium  became  due  the  agent  was  in- 
debted to  the  firm  of  which  A,  the  insured,  was  a  member 
to  an  amount  exceeding  the  premium ;  that  it  was  a  prac- 
tice of  the  firm  to  pay  their  private  debts  with  funds  of  the 
firm,  and  A*s  premiums  had  previously  been  so  paid ;  that 
the  agent  stated  to  A  that  he  would  take  care  of  the  pre- 
mium, and  after  the  day  when  it  became  due  stated  to  him 
that  he  had  done  so ;  that  the  agent  had  received  the  receipt 
signed  by  an  officer  of  the  company,  and  had  so  informed 
A,  but  retained  it  as  a  voucher  against  A;  that  the  agent 
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sent  the  company  after  the  death  of  A  a  check  for  the 
amount^  including  this  premium  with  his  account,  and  the 
company  refused  to  receive  it,  and  returned  him  a  check 
for  the  amount  of  the  premium,  and  demanded  the  receipt. 
It  was  held  that  the  evidence  was  sufficient  to  warrant  the 
jury  in  finding  that  funds  which  the  assured  had  a  right* 
to  control  and  apply  to  the  payment  of  the  premium  had 
come  into  the  hands  of  the  company's  agent  before  the 
premium  became  due;  that  the  assured  directed  that  the 
agent  should  apply  so  much  of  the  money  as  was  necessary 
to  that  payment ;  and  that  the  agent  did  so  apply,  and  that 
the  jury  would  be  warranted  in  finding  a  verdict  for  the 
plaintiff.  In  Southern  Life  Ins.  Co.  v.  Booker,  supra,  it  is 
held  that  a  general  agent  in  the  absence  of  special  instruc- 
tions may  waive  cash  payment,  and  deliver  a  policy,  and 
the  delivery,  if  unconditional  and  without  fraud,  will  bind 
the  company ;  that  an  agent,  who,  acting  under  general  in- 
structions, has  charge  of  a  company's  affairs,  and  is  au- 
thorized to  deliver  policies  and  receive  premiums  without 
instructions  limiting  his  power,  is  a  general  agent,  even 
though  his  authority  be  restricted  to  a  single  state.  If  such 
agent  waive  a  cash  payment,  and  deliver  a  policy  uncondi- 
tionally and  without  fraud,  the  contract  cannot  be  avoided 
by  a  provision  in  the  application  that  the  policy  shall  not 
be  binding  until  the  cash  premium  is  received  by  the  com- 
pany or  its  agent  "during  the  lifetime  of  the  person 
therein  assured."  In  Home  Ins.  Co.  v.  Curtis,  supra,  it 
was  held  that  where  the  agents  of  an  insurance  company, 
acting  for  themselves,  advance  the  money  for  the  premium 
to  the  company,  and  take  the  note  of  the  insured  for  the 
amount  as  their  own,  and  negotiate  the  same,  lihe  company 
may  not  dispute  its  liability  on  the  ground  that  the 
premiimi  has  not  been  actually  paid;  also  that  an  actual, 
manual  delivery  of  the  policy  is  not  necessary ;  and  where 
the  agents  of  the  company,  under  an  agreement  with  the 
assured,  hold  a  policy  subject  to  the  order  and  control  of  a 
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third  person,  whose  mortgage  interest  is  covered  by  it,  this 
is  sufficient  delivery  to  give  validity  to  the  policy,  though 
such  third  person  has  not  actually  called  for  or  received  it. 
In  Anderson  v.  Mutual,  etc.,  Assn.,  supra,  it  was  held  that 
whether  the  agent  of  a  mutual  life  insurance  association 
had  authority  to  bind  the  association  by  letter  to  a  member 
stating  that  the  association  had  accepted  such  agent  as 
surety  for  the  payment  of  the  member^s  dues  is  a  question 
of  fact  conclusively  settled  by  the  judgment  of  the  appel- 
late court.  In  Home  Ins.  Co.  v.  Oilman,  supra,  it  was  held 
that  where  a  duly  authorized  agent  of  an  insurance  com- 
pany delivers  a  policy  of  insurance  which  acknowledges 
on  its  face  that  the  premium  has  been  paid,  such  acknowl- 
edgment concludes  the  company  from  thereafter  denying 
the  payment  of  the  premium  for  the  mere  purpose  of  as- 
sailing the  legal  existence  of  the  policy,  imless  the  same 
was  procured  by  fraud  or  mistake;  that  the  agent  author- 
ized to  deliver  policies  and  receive  premiums  may  waive 
the  payment  of  the  premium  in  cash,  notwithstanding  a 
stipulation  in  the  policy  to  the  contrary,  and,  in  the  absence 
of  bad  faith  and  collusion,  a  policy  so  delivered  is  enf orcible. 
The  agent  of  the  insurance  company,  authorized  to  deliver 
policies  and  receive  payment,  issued  and  delivered  a  policy 
of  insurance,  there  being  an  agreement  between  him  and 
the  assured  that  the  amount  of  the  premium  fixed  should 
be  credited  upon  his  individual  indebtedness  to  the  latter, 
which  was  done.  The  agent  made  report  of  the  policy,  and 
transmitted  the  amount  of  the  premium  to  the  company 
in  due  course,  which  the  latter  received  and  retained  until 
suit  was  brought.  It  was  held  that  in  the  absence  of  fraud 
the  company  is  liable.  In  Terry  v.  Provident  Fund  Soc, 
supra,  it  was  held  that  a  payment  of  the  first  advance  pre- 
mium, less  the  soliciting  agent's  commission,  to  such  agent 
was  a  payment  to  the  company,  and  that  the  company 
was  estopped  to  deny  the  payment  thereof  to  the  home  office, 
such  agent  having  waived  the  same  by  accepting  the  pre- 
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mium  in  cash,  less  his  commission.  In  Kerlin  v.  National 
Accident  Assn.,  supra,  the  person  seeking  insurance  ten- 
dered to  the  company's  soliciting  and  collecting  agent  the 
full  amount  of  the  first  annual  premium  for  the  policy. 
The  agent  was  owing  the  assured  a  sum  less  than  the 
amount  of  the  premium,  and  the  agent  told  the  assured  to 
pay  him  (the  agent)  the  excess  of  the  premium  over  the 
amount  owing  by  the  agent  to  the  assured,  and  he  (the 
agent)  would  pay  to  the  company  the  amount  owing  by  the 
agent  to  the  insured,  and  the  insured,  acting  in  good  faith, 
paid  the  sum  in  excess  of  the  debt  owing  by  the  agent  to 
him,  and  relied  upon  the  agent's  statement  that  he  would 
pay  to  the  insurance  company  the  remainder  of  the  pre- 
mium. It  was  held  that  this  was  a  sufficient  payment  of 
the  premium  by  the  insured,  and  that  the  insured  is  not 
bound  to  see  that  the  agent  pays  the  money  to  the  company, 
but  he  has  the  right  to  assume  that  it  has  been  so  paid, 
until  he  has  notice  to  the  contrary.  In  Tayloe  v.  Mer- 
chants Fire  Ins.  Co,,  supra,  in  the  course  of  correspondence 
relating  to  the  insurance  of  a  house  against  fire,  the  insur- 
ance company  having  made  known  the  terms  upon  which  it 
was  willing  to  insure,  the  contract  was  complete  when  the 
insured  placed  a  letter  in  the  postoffice  accepting  the  terms. 
The  house  having  burned  while  the  letter  of  acceptance  was 
in  progress  by  mail,  the  company  was  held  responsible.  On 
acceptance  of  the  terms  proposed,  transmitted  by  due 
course  of  mail  to  the  company,  the  minds  of  both  parties 
met  on  the  subject  in  the  mode  contemplated  at  the 
time  of  entering  upon  the  negotiation,  and  the  contract  be- 
came complete.  In  Western  Assur.  Co,  v.  McAlpin,  supra, 
it  is  held  that  where  an  insurance  agent  entered  into  a  con- 
tract to  insure  plaintiff's  property,  crediting  the  premium 
on  an  account  which  the  agent  owed  to  the  plaintiff,  the 
contract  is  binding  on  the  company,  and  that  where  an 
agent  is  authorized  to  accept  risks  and  collect  premiums, 
having  power  to  make  valid  contracts  of  insurance,  he  may 
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waive  payment  of  the  premium  in  cash.  In  1  May,  Insur- 
ance (4th  ed.),  §134,  among  other  statements  it  is  said: 
"If  the  agent  request  the  insured  to  keep  the  money  until 
the  policy  arrives,  or  agrees  to  be  himself  responsible  to 
the  company  for  the  premium,  accepting  the  insured  as  his 
personal  debtor  for  the  amount,  or  encourages  delay,"  he 
exercises  a  discretion  vested  in  him  as  to  the  mode  of  pay- 
ment If,  however,  the  assured  is  to  remit  accruing  pre- 
miums direct  to  the  office,  a  promise  of  the  agent  who  is 
indebted  to  him  to  pay  them  would  not  inure  to  the  benefit 
of  the  insured.  In  2  May,  Insurance  (4th  ed.),  §360, 
it  is  stated,  that  "if  the  agent  be  authorized  to  receive  the 
premium,  an  agreement  between  the  applicant  and  the 
agent  that  the  latter  will  be  responsible  to  the  company 
for  the  amount  and  hold  the  applicant  as  his  personal 
debtor  therefor,  is  a  waiver  of  the  stipulation  in  the  policy 
that  it  shall  not  be  binding  until  the  premium  is  received 
by  the  company,  or  its  accredited  agent"  Citing  Sheldon 
V.  Connecticut,  etc.,  Ins.  Co.,  supra;  Behler  v.  Oerman, 
etc.,  Ins.  Co.  (1879),  9  Ins.  L.  J.  778;  Southern  Life  Ins. 
Co.  V.  Booker,  supra.  And  to  the  contrary  if  the  application 
states  that  the  agent  has  not  power  to  waive  payment 
Greene  v.  Lycoming  Fire  Ins.  Co.  (1879),  91  Pa.  St  387. 
And  the  author  states  the  same  is  true  if  the  language  of 
the  policy  is  that  the  premium  shall  be  paid  before  the 
policy  shall  become  valid.  Bouton  v.  American,  etc.,  Ins. 
Co.,  supra. 

Appellant  further  contends  that  the  acceptance  of  the 
application  at  the  home  office,  the  issuing,  signing,  and 
placing  of  the  policy  in  the  mails  directed  to  the  agent  for 
the  ultimate  purpose  of  delivery,  constitute  constructive 
ddivery  from  the  time  the  policy  was  placed  in  the  mails 
at  the  home  office.  Citing  Kentucky  Mut.  Ins,  Co.  v.  Jeriks 
(1854),  5  Ind.  96;  New  York  Life  Ins.  Co.  v.  Babcock 
(1898),  104  Ga,  67,  30  S.  E.  278,  42  L.  R.  A.  88,  69  Am. 
St  134;  Tonge  v.  Equitable  Life  Assur.  Soc.  (1887),  80 
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Fed.  902;  Mutml  Life  Ins.  Co.  v.  Thompson  (1893),  94 
Ky.  253,  22  S.  W.  87 ;  Phoenix  Assur.  Co.  v.  McArthur 
(1897),  116  Ala.  659,  22  South.  903,  67  Am.  St  154; 
Newark  Mach.  Co,  v.  Kenton  Ins.  Co.  (1893),  50  Ohio 
St.  549,  35  N.  E.  1060;  Triple  Link,  etc.,  Assn.  v.  WiO- 
iams  (1898),  121  Ala.  138,  26  South.  19,  77  Am.  St  34; 
Long  V.  North  British,  etc.,  Ins.  Co.  (1891),  137  Pa.  St 
335,  20  AtL  1014,  21  Am.  St  879;  Dailey  v.  Preferred, 
etc..  Accident  Assn.  (1894),  102  Mich.  289,  57  K  W. 
184,  26  L.  R.  A.  171 ;  Porter  v.  Mutual  Life  Ins.  Co. 
(1897),  70  Vt  504,  41  Atl.  970;  John  Hancock,  etc.,  Ins. 
Co.  y.  Schlink  (1898),  175  111.  284,  51  N.  E.  795;  Hal- 
lock  V.  Commercial  Ins.  Co.  (1857),  26  N.  J.  L.  268; 
Hartford  Fire  Ins.  Co.  v.  King  (1894),  106  Ala.  319,  17 
South.  107;  1  May,  Insurance  (4th  ed.),  §60. 

In  the  Kentucky  Mut.  Ins.  Co.  v.  Jenks,  supra,  the  com- 
pany's agent  at  LaFayette  mailed  the  application  for  in- 
surance to  the  company  on  September  27,  1850.  The  ap- 
plication was  approved  and  the  policy  issued  thereon  and 
mailed  to  the  agent  on  October  2,  1850.  The  policy  was 
received  by  the  agent  on  October  5.  On  September  29, 
1850,  the  insured  was  taken  sick,  and  died  on  October  4 
following.  On  the  receipt  of  the  policy  the  agent  imme- 
diately returned  it  by  mail  to  the  company.  While  the 
treaty  for  insurance  was  pending,  and  before  the  applica- 
tion was  complete,  the  company  agreed  to  take  the  first 
year's  premium  in  an  advertisement  of  their  agency  for  six 
months  in  the  Insured's  newspaper  at  LaFayette,  and  ac- 
cordingly the  agent,  in  August,  1850,  furnished  to  the 
applicant  the  advertisement,  which  was  published  in  the 
paper  continuously  thereafter,  as  directed  by  the  agent, 
for  six  months.  The  price  of  the  advertisement  fell  short 
of  the  first  year's  premium  forty-five  cents.  The  court 
held  that  the  contract  of  insurance  was  at  least  complete 
on  October  2,  1850,  when  the  application  was  approved 
and  the  policy  was  mailed  to  the  agent    In  New  York  Life 
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Ins.  Co.  V.  Bahcock,  supra,  it  is  held  that  a  contract  of  life 
insurance  is  consummated  upon  the  unconditional  written 
acceptance  of  the  application  for  insurance  by  the  com- 
pany, to  which  .application  is  made ;  that  actual  delivery  of 
the  policy  to  the  assured  is  not  essential  to  the  validity  of 
the  contract  of  life  insurance  unless  expressly  made  so  by 
the  terms  of  the  contract.  The  receipt  by  an  agent  from 
his  insurance  company  of  a  policy  to  be  unconditionally 
delivered  by  him  to  the  applicant  is  in  law  tantamount  to 
a  delivery  to  the  insured,  although  the  agent  never  surren- 
ders possession  of  the  policy,  and  although  its  delivery  to 
the  applicant  is  by  contract  made  essential  to  its  validity. 
In  Mutual  Life  Ins.  Co.  v.  Thompson,  supra,  it  is  held  that 
where  a  policy  of  life  insurance  is  placed  by  an  agent  of 
the  company  in  the  hands  of  a  broker,  through  whom  the 
application  had  been  received,  to  be  by  him  delivered  to  the 
insured,  the  contract  must  be  regarded  as  completed,  and 
binding  on  the  parties,  although  the  applicant  died  before 
the  policy  was  delivered  to  him,  the  agent  having  received 
and  appropriated  to  the  use  of  the  company  the  premium 
which  was  paid  by  the  insured  to  the  broker.  In  Phoenix 
Assur.  Co.  V.  McArthur,  supra,  it  is  held  that  whether  or 
not  an  insurance  policy  has  been  delivered,  so  as  to  give 
it  binding  effect,  does  not  depend  upon  its  manual  posses- 
sion by  the  assured,  but  rather  upon  the  intentions  of  the 
parties  as  manifested  Ijy  their  acts  or  agreement;  and 
where  the  policy  is  executed,  and  the  agent  of  the  company 
notifies  the  assured  that  it  has  been  issued,  and  is  in  his 
possession  for  him,  and  the  premium  is  paid  by  the  assured 
to  the  agent,  it  will  be  considered  that  there  had  been  a 
delivery  of  the  policy,  so  as  to  give  validity  and  binding 
effect  thereto.  In  Newark  Mach.  Co.  v.  Kenton  Ins. 
Co.,  supra,  in  determining  whether  there  has  been  a  de- 
livery of  the  policy,  effect  will  be  given  to  the  intention  of 
the  parties ;  and  where  the  terms  of  an  executed  policy  have 
been   unconditionally   accepted   by   the    insured,    and   the 
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policy  has  thereafter  been  treated  as  in  force  by  the  parties, 
its  delivery  will  b^  regarded  as  complete,  though  it  remain 
in  the  hands  of  the  insurer's  agent.  In  Triple  Link,  etc., 
Assn.  V.  Williams,  supra,  the  deposit  in  the  postoflBce  by  an 
insurance  company  of  a  policy,  with  postage  prepaid, 
directed  to  the  insured  at  his  place  of  residence,  is  a  de- 
livery to  the  insured.  In  Long  v.  North  British,  etc.,  Ins. 
Co.,  supra,  it  is  held  that  a  provision  in  a  policy  making 
actual  payment  of  premium  a  condition  of  its  validity  may 
be  waived  by  the  issuing  agent  so  far  as  to  give  time  for 
such  payment,  notwithstanding  a  prohibition  in  the  policy 
of  any  waivers  of  conditions  by  agents,  where  the  estab- 
lished course  of  dealing  between  the  parties  has  been  for  the 
agent  to  extend  such  credits,  he  becoming  the  accepted 
debtor  of  the  company  for  the  premium,  and  the  assured 
becoming  his  debtor  therefor.  Citing  Lebanon  Mut.  Ins. 
Co.  Y.  Hoover,  Hughes  &  Co.  (1886),  113  Pa.  St.  591,  8 
Atl.  163,  57  Am.  Rep.  511.  It  was  held  in  Porter  v. 
Mutual  Life  Ins.  Co.,  supra,  that  a  life  insurance  policy 
becomes  a  complete  contract  when  issued  in  accordance 
with  its  terms  for  unconditional  delivery  to  the  assured, 
though  the  latter  does  not  receive  possession  of  it  or  know 
of  its  receipt  by  the  agent.  In  John  Hancock,  etc.,  Ins. 
Co.  V.  Schlink,  supra,  the  court  held  that  a  provision  in  a 
life  insurance  policy  that  it  shall  not  take  effect  "until 
delivered  and  the  first  premium,  thereon  paid  during  the 
lifetime  and  good  health  of  insured"  may  be  waived  by  the 
agent,  and  the  policy  be  delivered  and  the  premium  ac- 
cepted with  knowledge  that  the  insured  is  ill  at  the  time. 
In  Daily  v.  Preferred,  etc..  Accident  Assn.,  supra,  it  is 
held  that  the  fact  that  an  accident  policy  sent  through  the 
mails  does  not  reach  its  destination  until  after  death  of 
insured  does  not  prevent  recovery  on  the  policy,  the  con- 
tract being  complete  when  the  policy  is  accepted  and  credit 
given  for  the  premium..  In  Halloch  v.  Commercial  Ins. 
Co.,  supra,  the  court  holds  that  the  acceptance  of  a  pro- 
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posal  to  insure  for  the  premium  offered  is  the  completion 
of  a  negotiation,  and  after  the  policy  has  been  forwarded 
to  the  agent  for  delivery  the  contract  cannot  be  rescinded 
without  the  consent  of  the  party  insured.  And  if  the  pre- 
mium is  tendered  to  the  agent  when  application  is  made 
and  he  does  not  receive  it  but  says  he  will  consider  it  as 
paid  and  authorizes  the  applicant  to  keep  the  money  until 
the  policy  arrives  the  contract  will  be  as  binding  upon  the 
company  as  if  the  money  was  actually  paid  over  to  the 
agent.  In  1  May,  Insurance  (4th  ed.),  §60,  the  author 
says :  "To  constitute  a  delivery  of  a  policy  it  is  not  neces- 
sary that  there  should  be  an  actual  manual  transfer  from 
one  party  to  the  other.  The  agreement  upon  all  the  terms 
and  the  issue  and  transmission  to  the  agent  of  a  policy  in 
accordance  therewith,  for  delivery  without  conditions  is 
tantamount  to  a  delivery  to  the  insured. ''  Cites,  among 
other  cases,  New  England,  etc.,  Ins.  Co.  v.  Bobinson 
(1865),  25  Ind.  536. 

In  support  of  the  judgment  of  the  trial  court  appel- 
lee contends  that  the  premium  was  not  paid,  main- 
taining said  proposition  by  the  following  citations: 
Hoffman  v.  John  Hancock,  etc..  Ins,  Co.  (1875),  92 
TJ.  S.  161,  23  L.  Ed.  539;  Lycoming  Fire  Ins.  Co.  v. 
Storrs  (1881),  97  Pa.  St  354;  Ormond  v.  Fidelity  Life 
Assn.  (1887),  96  N.  C.  158,  1  S.  E.  796;  St.  Louis,  etc., 
Ins.  Co.  V.  Kennedy  (1869),  6  Bush  (Ky.)  450;  Buff  urn 
V.  Fayette,  etc.,  Ins.  Co.  (1862),  3  Allen  (Mass.)  360; 
Poste  V.  American,  etc.,  Ins.  Co.  (1898),  52  N".  Y.  Supp. 
910;  Dunham  v.  Morse  (1893),  158  Mass.  132,  32  K  E. 
1116,  35  Am.  St.  473;  Continental  Life  Ins.  Co.  v.  Willets 
(1872),  24  Mich.  268;  Hawley  v.  Michigan,  etc., 
Ins.  Co.  (1894),  92  Iowa  593,  61  K  W.  201;  Beese  v. 
Fidelity,  etc.,  Assn.  (1900),  111  Ga.  482,  36  S.  E.  637; 
Tomsecek  v.  Travelers  Ins.  Co.  (1902),  113  Wis.  114,  88 
N.  W.  1013,  57  L.  E.  A.  455,  90  Am.  St.  846;  Hewitt 
V.  American,  etc.,  Ins.  Co.  (1901),  73  N.  Y.  Supp.  105. 
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In  Hoffman  v.  John  Hancock,  etc.,  Ins.  Co.,  supra,  it 
was  held  that  an  agreement  between  the  agent  of  the  in- 
surance company  and  an  applicant  for  insurance,  whereby 
the  former,  without  authority  from  the  company,  accepted, 
in  satisfaction  of .  a  premium  payable  in  money,  arti- 
cles of  personal  property,  was  a  fraud  upon  the  com- 
pany, and  no  valid  contract  against  it  arises  therefrom. 
In  Lycoming  Fire  Ins.  Co.  v.  Storrs,  supra,  the  opinion 
holds  that  where  an  insurance  company  defends  against 
the  payment  of  the  amount  of  a  policy  of  insurance  on  the 
ground  of  nonpayment  of  a  premium,  the  assured  cannot 
set  up  as  excuse  for  nonpayment  the  fact  that  he  agreed 
with  an  agent  of  the  company  that  the  latter  should  credit 
the  premium  on  a  debt  owed  the  assured.  In  Ormond  v. 
Fidelity  Life  Assn.,  supra,  it  is  held  that  where  an  applica- 
tion for  a  life  insurance  policy  declares  on  its  face  that 
payment  of  the  premium  is  a  condition  precedent  to  the 
issuing  of  the  policy,  the  policy  is  not  in  force  until  the 
premium  is  actually  paid,  and,  where  the  prepayment  of 
a  premium  is  made  an  essential  part  of  the  agreement,  no 
agent  can  dispense  with  the  requirement;  so,  where  the 
assured  made  application  for  insurance,  and  the  applica- 
tion set  out  that  the  policy  would  not  take  effect  until  the 
premium  was  paid,  but  the  agent  of  the  insurer  told  the 
applicant  that  he  could  pay  the  premium  either  at  that 
time  or  when  the  policy  was  delivered,  and  the  applicant 
elected  to  pay  at  the  latter  time,  but  died  before  the  policy 
was  received,  it  was  held  that  the  policy  never  took  effect, 
and  the  insurer  was  not  liable.  In  St.  Louis,  etc.,  Ins.  Co. 
V.  Kennedy,  supra,  the  application  contained  this  covenant : 
"I  further  agree  that  the  insurance  proposed  will  not  be 
binding  upon  the  company  until  the  amount  of  the  pre- 
mium stated  therein  shall  be  received  by  said  company  or 
a^ent  in  the  lifetime  and  good  health  of  said  Kennedy." 
The  policy  contained  the  stipulation  "not  binding  on  the 
company  until  countersigned  by  S.  K.   Foote  or  D.   O. 
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Smith,  Louisville,  Kentucky,  and  advance  premium  paid." 
Simultaneously  with  his  application,  Kennedy  executed 
his  two  notes,  one  due  in  one  year  and  the  other  due  on 
delivery  of  the  policy,  the  latter  note  being  for  the  amoimt 
of  the  cash  premium  charged  for  policy,  etc.  The  policy, 
after  being  duly  countersigned,  reached  the  local  agent 
after  Kennedy  became  sick,  of  which  sickness  he  died, 
and  the  policy  was  never  delivered  and  the  advance  pre- 
mium was  never  paid,  nor  payment  thereof  tendered.  The 
court  held  that  there  was  no  consummated  contract  of  in- 
surance for  the  reason  that  the  advance  premium  was 
not  paid.  The  note  for  the  advance  premium  was  executed 
and  delivered  by  the  applicant  and  received  by  the  .agent 
of  the  company  as  a  memorandum,  merely,  and  not  as  a 
payment  of  the  cash  premium  or  a  waiver  of  the  condition 
precedent.  In  Buffum  v.  Fayette,  etc.,  Ins.  Co.,  supra,  it 
was  held  that,  if  the  by-laws  of  a  mutual  insurance  com- 
pany provide  that  "each  person,  before  the  policy  shall  be 
binding  on  the  company,  shall  pay  to  the  treasurer  or  agent 
such  premium  and  make  such  deposit  as  the  directors  shall 
determine,"  the  company  is  not  rendered  liable  on  a  policy 
which  is  executed  but  not  delivered,  and  for  which  no  pre- 
mium has  been  paid,  by  an  oral  promise  of  their  treasurer 
to  an  applicant  for  insurance  that  if  anything  should  hap- 
pen, he  would  see  the  premium  paid,  or  that  he  would  take 
it  upon  himself  to  keep  the  policy  good.  In  Poste  v.  Amer- 
ican, etc.,  Ins.  Co.,  supra,  the  application,  made  a  part  of 
the  contract,  provided  that  any  policy  issued  thereon  should 
not  go  into  effect  until  the  first  premium  had  been  actually 
paid  during  the  lifetime  of  the  insured,  and  that  only 
certain  named  officers  could  alter  the  contract.  The  policy 
was  delivered  to  the  insured,  an  attorney  of  the  insurance 
company,  some  four  months  before  his  death,  but  no  pre- 
mium was  paid.  The  complaint  on  the  policy  alleged  a 
special  agreement  waiving  payment  of  premium,  which 
was  only  proved  by  showing  that,  the  company  in  its  report 
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to  the  insurance  department,  shortly  before  the  death  of 
the  insured,  reported  the  policy  under  the  head  of  "Policies 
at  present  in  force."  The  company  showed,  however,  that 
they  reported  such  policies  as  were  outstanding  at  the  date 
of  the  report,  subject  to  correction  by  later  reports  if  they 
lapsed  in  the  meantime.  Held  that  no  cause  of  action  ex- 
isted in  favor  of  the  beneficiary.  In  Reese  v.  Fidelity, 
etc.,  Assn.,  supra,  where  the  application  for  a  policy  for 
life  insurance  and  the  policy  itself  both  stipulated  in  effect 
that  the  policy  should  not  become  binding  upon  the  asso- 
ciation issuing  it  until  the  first  premium  had  been  actually 
received  by  the  association  or  its  authorized  agent  during 
the  good  health  of  the  applicant,  and  that  no  agent  of  the 
association  should  have  power  to  make,  alter,  or  discharge 
contracts  or  grant  credit,  and  that  there  should  be  no  altera- 
tion of  the  terms  of  the  contract  unless  said  alteration 
should  be  in  writing  and  signed  by  the  president  of  the 
association,  it  was  held  that  the  actual  payment  of  the  first 
premium  during  the  good  health  of  the  applicant  was  a 
condition  precedent  to  the  liability  of  the  association,  and 
that  no  agent  of  the  association  could  waive  such  condition. 
In  Tomseceh  v.  Travelers  Ins.  Co.,  supra,  the  policy  pro- 
vided that  it  should  not  take  effect  unless  the  first  premium 
was  paid  while  the  insured  was  in  good  health,  and  the 
agent  of  the  insurer  agreed  to  accept  goods  from  the  in- 
sured's meat  market  in  payment  of  the  premium,  but 
insured  died  before  any  such  goods  were  delivered  to  the 
agent.  The  agent's  agreement  was  beyond  the  scope  of  his 
authority,  and  was  not  a  waiver  of  the  condition  as  to  pay- 
ment The  court  said  in  the  course  of  the  opinion:  "Many 
authorities  are  cited  to  our  attention  to  the  effect  that  pos- 
session of  a  policy  by  the  assured  at  the  time  of  his  death 
prima  facie  establishes  all  conditions  necessary  to  its 
having  taken  effect  as  a  binding  insurance  contract  in  his 
lifetime,  notwithstanding  it  contains  a  stipulation  that  it 
shall  not  take  effect  unless  the  first  premiimi  is  paid  while 
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the  assured  is  in  good  health ;  that  if  such  payment  was  not 
in  fact  made^  a  waiver  thereof  will  be  presumed  in  the 
absence  of  evidence  to  the  contrary.  Some  of  such  au- 
thorities hold  to  rather  an  extreme  doctrine  when  applied 
to  a  policy  which  does  not  contain  a  receipt  for  payment 
of  the  first  premium  and  indicates  that  an  independent 
instrument,  evidencing  such  payment,  is  to  be  delivered  to 
the  assured  upon  such  payment  being  made,  as  in  this  case. 
*  *  *  The  trial  court  applied  the  doctrine  of  such 
authorities  to  this  case,  and  in  that,  as  it  seems,  committed 
error.  The  court  went  further,  not  only  holding  that  the 
agent  waived  and  had  implied  authority  to  waive  payment 
of  the  first  premium  while  the  applicant  for  insurance  was 
in 'good  health,  but  waived  and  had  authority  to  waive  pay- 
ment of  such  premium  in  money,  and  to  make  an  agree- 
ment, binding  on  appellant,  that  a  payment  might  be  made 
by  applying  the  amoimt  of  the  premium  on  the  agent's 
indebtedness  for  meat  and  as  a  credit  entitling  him  to 
further  delivery  of  meat  *  *  *  The  jury  found  that 
the  agent  agreed  to  accept  his  own  indebtedness  for  meat  as 
part  payment  for  the  first  premium  and  to  take  meat  for 
the  balance  thereof.  It  is  undisputed  that  such  agreement 
was  never  carried  out  by  the  insured  so  as  to  obligate  the 
agent  to  pay  the  company.  INTeither  the  company  nor  the 
agent  received  pay  for  the  first  premium.  There  is  no 
analogy  between  this  case  and  one  where  the  agent  merely 
agrees  to  give  the  applicant  for  insurance  time  to  make 
the  first  payment,  or  agrees  that  he  will  advance  the  amount 
of  the  first  payment  himself,  and  actually  does  advance  it, 
or  agrees  to  charge  himself  with  the  first  premium  in  his 
account  with  the  company,  according  to  a  custom  of  doing 
business  between  himself  and  his  principal,  thereby  be- 
coming liable  to  the  company."  In  Hewitt  v.  American 
Union  Life  Ins.  Co.,  73  N,  Y,  Supp.  105,  a  general  agent 
of  a  life  insurance  company  issued  a  policy  to  its  medical 
examiner,  the  agent  to  advance  the  first  premium,  which 
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was  to  be  repaid  to  him  by  the  examiner  from  his  future 
fees.  The  agent  made  no  payment  to  the  company,  nor 
did  he  report  that  the  premium  had  been  paid,  and  the 
insured  died  before  making  any  payment  to  the  agent. 
The  contract  provided  that  it  should  not  go  into  effect  until 
the  first  premium  had  been  actually  paid.  It  was  held 
that  no  extension  of  time  had  been  granted,  and  the  policy 
was  never  operative. 

In  Dunham  v.  Morse,  supra.  A,  in  order  to  obtain  in- 
surance upon  his  life  at  once,  instead  of  waiting  for  the 
action  of  the  insurance  company  on  his  application,  gave  a 
promissory  note  for  the  amount  of  the  premium  payable 
to  B,  an  agent  of  the  company,  who  signed  and  delivered 
to  A  a  contract  purporting  to  give  such  insurance,  which 
was  to  be  subject  to  certain  conditions  printed  on  the  back, 
one  of  which  was  that  the  contract  was  not  valid  unless  the 
premium  was  "actually  paid  in  cash,'^  and  another  of 
which  was  that  none  but  certain  designated  ofiicers  of  the 
company  had  authority  to  alter  the  contract.  B  charged 
himself  with  the  amount  of  the  premium,  and  gave  the 
company  credit  for  it  on  his  books,  but  he  did  not  pay  the 
company  any  cash  on  account  of  this  insurance  until  long 
after  the  policy  had  been  tendered  to  A  and  the  contract 
had  been  repudiated  by  him.  B  had  been  accustomed  to 
keep  money  received  for  the  company  in  his  private  bank 
account,  with  the  knowledge  and  consent  of  the  company; 
but  the  company  had  no  knowledge  that  A  had  not  paid 
his  premium  in  cash,  and  did  not  waive  the  condition 
printed  on  the  back  of  the  contract  Held,  in  the  action  by 
B  against  A  on  the  note,  that  the  note  was  without  con- 
sideration. In  Continental  Life  Ins.  Co.  v.  Willets,  eupra, 
the  defendant  in  error,  who  was  plaintiff  below,  brought 
action  upon  a  policy  of  insurance  upon  the  life  of  her 
husband,  William  J.  Willets,  in  her  favor.  The  issuance 
of  the  policy  by  the  company  and  its  transmission  to  their 
general  agents  in  Detroit,  in  whose  hands  it  was  at  the 
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time  of  the  death  of  Willets,  were  not  in  dispute.  The 
application  for  a  policy  contained  the  following  clause, 
immediately  preceding  the  signature  of  the  applicant :  "It 
is  hereby  declared  *  *  *  also  that  the  policy  of  in- 
surance hereby  applied  for  shall  not  be  binding  upon  the 
company  until  the  amount  of  all  premium  or  premiums, 
as  stated  therein,  which  shall  be  due  or  overdue  shall  be 
received  by  said  company,  or  by  some  person  authorized 
to  receive  the  same,  and  during  the  lifetime  of  the  party 
herein  insured."  It  was  claimed  by  the  defendant  that  the 
first  premium  upon  the  policy  had  never  been  paid  by  the 
insured,  and  consequently  the  plaintiff  had  never  become 
entitled  to  the  policy,  or  to  maintain  action  upon  it.  The 
plaintiff  claimed,  on  the  other  hand,  that  all  of  the  first 
premium  except  $12  had  been  paid  in  a  promissory  note 
against  Wilkey,  delivered  to  and  accepted  by  Gray,  who 
the  plaintiff  claimed  had  authority  to  receive  the  same  as 
payment  and  with  whom  plaintiff  also  claimed  there  was 
an  understanding  express  or  implied  for  some  credit  for 
the  remaining  $12.  Gray,  it  appeared,  was  a  subagent, 
employed  by  the  general  agent  of  the  defendant  at  Detroit 
as  solicitor  to  deliver  policies  and  collect  premiums.  There 
was  no  dispute  that  when  the  policy  in  question  was  sent 
on  by  the  company  to  their  general  agents  it  was  delivered 
to  Gray,  to  collect  the  premium  and  then  to  deliver  the 
policy  to  the  insured;  that  he  then  called  upon  Wilkey, 
and,  on  the  latter  expressing  his  inability  to  pay,  he  took 
from  him  the  Wilkey  note.  '  The  case  was  given  to  the  jury 
by  the  circuit  judge  upon  the  theory  that  under  the  imdis- 
puted  facts  of  the  case  Gray  had  authority  to  make  the 
arrangement  claimed  by  the  plaintiff  to  have  been  made, 
and  that  the  question  for  the  jury,  therefore,  was  whether 
he  did  make  it  or  not.  The  charge  was :  "If  the  note  for 
$42  given  in  evidence  was  delivered  to,  and  accepted  by. 
Gray  as  payment  4n  part  of  that  portion  of  the  premium 
payable  down,  and  there  was  an  understanding,  express  or 
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implied,  between  Gray  and  William  J.  Willets  that  the 
residue  of  said  portion  of  the  premium  should  be  paid  to 
said  Gray  at  some  future  time,  then  Gray  at  once  became 
indebted  to  his  principals,  Tenwinkle  &  McCune,  for  such 
premium,  and  they  to  the  defendant,  and  as  between  plain- 
tiff and  defendant  said  premium  was  paid  and  the  policy 
delivered  to  her."  There  was  judgment  for  the  plaintiff. 
Upon  appeal  the  judgment  was  reversed.  The  Supreme 
Court  by  Cooley,  J.,  said :  "If  Gray  could  bind  the  com- 
pany by  such  an  arrangement,  it  must  be  either  because 
expressly  authorized,  or  because  the  course  of  business  of 
the  defendant  was  such  as  to  warrant  an  implication  of 
authority  upon  which  third  persons  would  be  authorized  to 
act.  A  subagent,  employed  by  the  agent  of  an  insurance 
company  to  solicit  applications  for  insurance,  collect  pre- 
miums and  deliver  policies,  has  certainly  by  virtue  of  such 
employment  no  general  authority  to  give  credit  or  receive 
anything  but  cash  in  payment.  This  is  too  plain  to  re- 
quire the  citation  of  authorities.  *  *  *  To  support 
the  theory  of  the  plaintiff,  there  should  have  been  some  evi- 
dence showing,  or  tending  to  show,  that  the  subagent  was 
allowed  at  his  option,  to  substitute  a  personal  liability  of 
his  own  to  the  company  in  the  place  of  the  money  which 
he  was  to  collect  as  premium,  the  company  being  content 
to  look  to  him  as  its  debtor  for  any  amount  which  he  saw 
fit  to  arrange  otherwise  than  by  actual  payment  in  cash, 
with  the  parties  applying  for  insurance.  For  the  purpose 
of  disposing  of  the  case  on  this  record,  it  is  sufficient  to 
say  that  there  is  no  such  evidence.  The  company  appears 
to  have  taken  care  to  provide  against  any  implication  of 
any  such  understanding ;  requiring,  as  they  appear  to  have 
done,  an  express  stipulation  by  the  applicant  for  insurance, 
that  the  policy  should  not  have  force  until  the  premium 
was  actually  received.  *  *  *  It  is  very  true  that  if 
he  saw  fit  to  pay  over  to  his  principals  the  premium  upon 
a  policy  they  did  not  inquire  whether  he  had  actually  re- 


NOVEMBER  TERM,  1906.  271 

Neff  V.  Metropolitan  Life  Ins.  Co^ — 39  In<L  App.  250. 

ceived  it  or  not;  nor  had  they  any  oocaaion  to.  If  a  col- 
lecting agent,  for  any  reason  of  his  own,  pays  to  his  prin- 
cipal the  amonnt  of  the  demand  which  he  has  not  collected| 
it  would  be  a  violent  inference  from  that  fact  that  he  was 
authorized  to  discharge  other  demands  without  payment 
The  implication,  on  the  other  hand,  would  be  that  the  prin- 
cipal insisted  upon  strict  payment  always,  and  did  not  con- 
sent in  any  case  to  leave  matters  open  to  await  the  result  of 
private  arrangements  between  the  debtor  and  the  agent, 
with  which  the  principal  was  not  concerned,  and  which  he 
did  not  care  to  inquire  into.''  In  the  case  at  bar,  after 
issuing  the  policy,  the  company  mailed  it  to  its  district 
agent,  and  the  district  agent  to  the  local  agent.  It  re- 
mained within  the  physical  control  of  the  insurance  com- 
pany. Its  conditions  were  unfulfilled  by  the  assured.  As 
indicating  the  understanding  of  the  parties  it  is  significant 
that  the  local  agent  did  not  deliver  it  to  the  beneficiary, 
and  the  beneficiary  did  not  demand  it  of  the  agent  In 
Hawley  v.  Michigan,  etc.,  Ins.  Co.,  supra,  A  induced  B  to 
apply  for  life  insurance  under  agreement  to  advance  the 
premium  and  take  the  policy  as  security  for  the  advance. 
A  held  a  note  against  an  agent  who  had  authority  to  take 
applications  and  collect  premiums  and  deliver  policies 
upon  the  payment  of  premiums.  He  arranged  with  this 
agent  to  procure  said  policy  upon  the  life  of  said  B,  and 
that  the  premium  should  be  paid  by  an  indorsement  upon 
said  note.  A  policy  was  issued,  which  contained  a  clause 
that  no  liability  should  arise  unless  the  premium  was  paid 
and  the  policy  delivered  in  the  lifetime  of  the  insured.  It 
was  delivered  to  said  insurance  agent  He  sent  it  to  a  third 
person,  with  instructions  not  to  deliver  it  until  the  indorse- 
ment was  made  upon  his  note.  The  indorsement  was 
made,  and  the  policy  delivered  to  A  after  B  died.  Held, 
that  there  was  neither  a  payment  nor  a  delivery,  and  no 
liability  upon  the  policy.  Appellee  further  contends  that 
the  facts  do  not  show  waiver  of  payment  of  the  premium. 
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citing  the  following  cases :  Northern  Assur.  Co.  v. 
Grand  View  Bldg.  Assn.  (1902),  183  U.  S.  308, 
22  Sup.  Gt.  133,  46  L.  Ed.  213;  WUlcuts  v. 
Northwestern,  etc.,  Ins.  Co.  (1882),  81  Ind.  300,  308; 
Reese  v.  Fidelity,  etc.,  Assn.,  supra;  Hartford  Fire  Ins.  Co. 
V.  Wilson  (1903),  187  U.  S.  467,  23  Sup.  Ct.  189,  47  L. 
Ed.  261;  Fidelity,  etc.,  Ins.  Co.  v.  Lowe  (1903),  4  Neb. 
(unofficial)  159,  93  N.  W.  749 ;  Liverpool,  etc.,  Ins.  Co. 
V.  T.  M.  Richardson  Lumber  Co.  (1902),  11  Okl.  579, 
69  Pac.  936 ;  Atlas  Reduction  Co.  v.  New  Zealand  Ins.  Co. 
(1903),  121  Fed.  929.  In  Northern  Assur.  Co.  v.  Grand 
View  Bldg.  Assn.,  supra,  it  is  held  that  where  waiver  is 
relied  upon  the  plaintiff  must  show  that  the  company, 
with  knowledge  of  the  facts  that  occasioned  the  forfeiture, 
dispensed  with  the  observance  of  the  condition.  Where 
the  waiver  relied  on  is  the  act  of  an  agent  it  must  be  shown 
either  that  the  agent  had  express  authority  from  the  com- 
pany to  make  the  waiver,  or  that  the  company  subsequent- 
ly, with  knowledge  of  the  facts,  ratified  the  action  of  the 
agent.  In  Hartford  Fire  Ins.  Co.  v.  Wilson,  supra,  the 
policies  stipulated  that  no  agent  could  waive  their  con- 
ditions, except  such  as  by  their  terms  might  be  waived 
by  indorsement.  Held,  that  the  delivery  of  the  policies 
was  only  conditional,  and,  as  there  was  a  failure  of  the  con- 
ditions, they  had  no  binding  force  at  the  time  of  the  fire; 
also  that  the  limitation  on  the  agent's  power  to  modify 
their  conditions  referred  to  his  power  after  they  became 
valid  contracts,  and  did  not  forbid  his  stipulating  for  a 
conditional  delivery.  Fidelity,  etc.,  Ins.  Co.  v.  Lowe, 
suprn,  held  that  an  agent  who  is  authorized  to  receive  and 
fill  applications,  binds  the  company  by  false  answers  writ- 
ten by  him  in  such  applications,  when  informed  as  to  the 
facts  regarding  the  title.  The  case  is  not  affected  by  the 
fact  that  the  company  is  mutual.  The  applicant  was  not 
a  member  until  his  policy  was  issued.  In  taking  the  ap- 
plication the  agent  deals  with  a  stranger,  not  with  a  mem- 
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ber.  The  applicant  was  entitled  to  assume  that  the  agent 
had  done  his  duty,  and  could  not  be  bound  by  notice  of 
his  restrictions,  which  only  came  to  him  through  the  policy. 
Liverpool,  etc.,  Ins.  Co.  v.  T.  M.  Richardson  Lumber  Co., 
supra,  decides  that  the  execution  of  a  contract  in  writing 
supersedes  all  preceding  oral  negotiations  which  accom- 
pany the  execution  of  the  instrument;  also,  where  the 
terms  of  a  written  contract  are  clear,  plain,  and  explicit, 
parol  testimony  is  not  admissible  to  change  or  vary  its 
terms.  An  applicant  who  accepts  a  policy,  the  provisions 
of  which  are  free  from  ambiguity,  is  chargeable  with  the 
knowledge  of  its  terms  and  legal  effect.  It  is  his  duty 
to  read  and  know  the  contents  of  the  policy  before  he  ac- 
cepts it,  and  where  he  fails  to  do  so  he  is  estopped  from 
denying  knowledge  of  its  terms  and  conditions,  unless  he 
alleges  and  proves  that  by  some  trick  of  the  other  party 
he  was  induced  not  to  read  the  policy.  Atlas  Reduction 
Co.  V.  New  Zealand  Ins.  Co.,  supra,  holds  that  where  an 
insurance  policy  provided  that  its  conditions  should  not 
be  waived  unless  the  waiver  was  indorsed  thereon  or  at- 
tached thereto,  and  also  contained  a  clause  that  as  to  any 
personal  property  it  should  be  void  if  the  property  be- 
came encumbered  by  a  chattel  mortgage,  unless  otherwise 
provided  by  an  agreement  indorsed  thereon,  such  condi- 
tions were  not  waived  by  an  indorsement  making  the  loss 
payable  to  two  persons  named,  who  were  in  fact  mort^ 
gagees,  as  their  interests  might  appear,  but  which  did  not 
contain  any  reference  to  the  mortgage  nor  show  that  the 
insurer  had  any  knowledge  of  the  existence  of  a  mortgage 
upon  the  personal  property.  In  Willcuts  v.  Northwestern 
etc.,  Ins.  Co.,  supra,  at  page  308,  Mitchell,  J.,  speaking 
for  the  court  says:  "It  is  settled  that  a  waiver  of  a  con- 
dition of  a  policy  can  only  be  made  by  an  agent  possessing 
competent  authority.  Franklin  Life  Ins.  Co.  v.  Sefton 
[1876],  53  Ind.  380.  We  think  the  case  cited  must  be 
regarded  as  declaring  that  a  mere  local  agent  of  an  insur- 

VoL.  39—18 
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ance  company  cannot  waive  any  of  the  material  condi- 
tions written  in  the  policy." 

The  policy  in  suit  contains  the  following  condition: 

"The  contract  between  the  parties  hereto  is  com- 
pletely set  forth  in  this  policy  and  the  application 
therefor  taken  together,  and  none  of  its  terms  can  be 
varied  or  modified,  nor  any  forfeiture  waived,  or  pre- 
miums in  arrears  received  except  by  agreement  in 
writing  signed  by  either  the  president,  vice-president, 
secretary,  or  actuary,  whose  authority  for  this  purpose 
will  not  be  delegated;  no  other  person  has  or  will  be 
given  authority." 

Under  this  provision  the  company,  in  the  absence  of  any 
testimony  that  it  accepted  money  from  Beil,  or  looked  to 
him  for  its  payment,  would  not  be  bound  by  the  arrange- 
ment claimed  to  have  been  made. 

In  support  of  the  proposition  that  the  policy  was  not 
delivered,  appellee  cites  the  following  cases:  Union  Cent. 
Life  Ins.  Co.  v.  Pauly  (1893),  8  Ind.  App.  85;  Oliver 
V.  Mutual  Life  Ins.  Co.  (1899),  97  Va.  134,  33  S.  E. 
536;  Hawley  v.  Michigan,  etc.,  Ins.  Co.,  supra;  Missel- 
horn  V.  Mutual,  etc.,  Assn.  (1888),  30  Mo.  App.  589; 
Reese  v.  Fidelity,  etc.,  Assn.,  supra.  In  Oliver  v.  Mutual 
Life  Ins.  Co.,  supra,  an  applicant's  express  agreement  in 
his  written  application  that  the  policy  should  not  take  ef- 
fect until  the  first  premium  was  paid  and  policy  delivered 
during  his  continuance  in  good  health,  created  a  condi- 
tion precedent  to  the  company's  liability,  notwithstand- 
ing the  soliciting  agent  verbally  agreed,  in  the  presence 
of  a  general  agent  of  the  company,  that  the  policy  would 
be  delivered  as  soon  as  issued,  and  the  company  delayed 
delivery  after  it  was  issued  to  determine  whether  a  ma- 
terial warranty  given  in  the  application  was  false,  it  be- 
ing considered  that  the  soliciting  agent  had  no  authority 
to  bind  the  company  to  issue  a  policy  or  make  a  binding 
contract  of  insurance  between  it  and  the  applicant,  and 
it  not  appearing  that  the  company  unnecessarily  delayed 
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delivery  in  bad  faith.  In  Misselhom  v.  Mutual^  etc., 
Assn.,  supra,  the  court  held  that,  whatever  may  have  been 
the  previous  oral  negotiations  between  the  parties,  when 
the  written  application  for  insurance  provided  that  all 
the  terms  therein  should  be  a  part  of  the  contract,  and 
contained  a  further  provision  that  "under  no  circumstances 
shall  the  certificate  hereby  applied  for  become  binding 
until  the  actual  payment  to,  and  acceptance  of  the  first 
annual  dues  by,  the  association,  and  actual  delivery  of 
the  certificate  to  the  applicant,  with  a  receipt  for  the  pay- 
ment of  the  first  annual  dues,  signed  by  the  secretary  or 
treasurer  of  the  association,  during  the  lifetime  of  the 
applicant,"  and  when  the  certificate  or  policy  of  life  in- 
surance itself  contained  a  like  stipulation,  there  can  be  no 
recovery  on  such  certificate  or  policy  if  the  person  assured 
was  dead  when  the  same  was  written  and  transmitted  for 
delivery.  In  Russell  v.  Prudential  Ins.  Co.  (1903),  176 
N.  Y.  178,  68  N.  E.  252,  a  written  application  for  life 
insurance  provided  that  the  application  should  become  a 
part  of  the  contract  for  insurance,  and  that  the  policy 
should  be  accepted  subject  to  the  conditions  and  agree- 
ments contained  in  the  application,  and  that  it  should  not 
take  effect  until  it  was  issued  and  delivered  by  the  com- 
pany, and  the  first  premium  paid  thereon  in  full.  The 
provision  was  carried  into  the  policy.  Held,  that  the  ap- 
plicant must  be  presumed,  in  the  absence  of  fraud,  to  have 
read  or  had  read  to  him  the  application,  and  to  have 
known  that  the  policy  could  not  take  effect  until  the  pre- 
mium was  paid,  so  that  the  policy  would  not  be  binding 
until  such  payment,  and  was  chargeable  with  the  notice 
that  the  agent  could  not  without  express  authority  waive 
such  payment.  Where,  in  an  action  brought  on  a  policy 
of  insurance  providing  that  it  should  be  invalid  until 
payment  of  the  first  premium  is  made  in  full,  it  appeared 
that  when  the  policy  was  delivered  to  the  insured  a  gen- 
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eral  agent  of  the  company  extended  the  time  of  payment 
for  thirty  days  from  delivery,  stating  that  the  insurance 
would  go  into  effect  at  once,  and  before  the  premium  was 
paid,  and  within  four  days,  the  insured  died,  the  bene- 
ficiary cannot  recover  without  proof  of  the  agent's  express 
authority  to  waive  the  payment.  In  Union  Cent  Life 
Ins.  Co.  V.  Pauly,  supra,  negotiation  for  a  policy  occurred 
about  September  28.  The  insured  was  notified  by  postal 
card  of  the  arrival  of  his  policy.  Two  or  three  weeks 
thereafter  a  son  of  the  insured  called  for  the  policy,  and 
tendered  the  amount  of  the  premium,  the  insured  being 
sick  IN'ovember  21  and  28,  and  still  sick  and  unable  to 
go  and  get  his  policy  on  December  6,  the  date  of  tender 
of  the  premium.  It  was  held  that  the  agent  was  justified 
in  refusing  to  consummate  the  contract,  and,  upon  the 
death  of  the  insured,  in  returning  the  policy  to  his  prin- 
cipal. In  the  same  case  it  is  said  that  where  there  has 
not  been  either  payment  of  the  advance  premiimi  as  re- 
quired by  the  policy,  or  delivery  of  the  policy  to  the  in- 
sured, it  requires  strong  proof  to  show  a  'binding  contract. 
The  cases  cited  indicate  the  conflict  in  the  holdings  of 
various  courts.     Some  of  the  cases  were  decided  upon 

facts  quite  dissimilar  to  those  in  the  case  at  bar. 
1.     Some  of  those  cited  by   appellant  are   upon  the 

ground  that  credit  was  extended  by  the  agent  to 
the  applicant.  Since  the  decision  in  Condon  v.  Connecti- 
cut, etc.,  Ins.  Co.  (1856),  25  Conn.  207,  65  Am.  Dec 
565,  numerous  opinions  have  taken  a  view  contrary  to  the 
one  there  expressed.  In  that  case  a  custom  existed  be- 
tween the  company  and  the  agent  to  charge  the  amount 
of  the  first  premium  to  the  agent  when  the  policy  was  for- 
warded to  him  for  delivery,  and  for  the  agent  to  make  set- 
tlement from  time  to  time,  and  remit  money  on  account 
Such  custom  is  not  shown  in  this  case.  As  between  the 
insured  and  the  defendant  company  there  was  no  exten* 
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sion  of  time  of  payment  of  the  premium.  No  money  passed 
between  the  local  agent  and  the  insured.  The  letter  from 
the  superintendent  at  Ft.  Wayne  to  the  local  agent  at 
BluflFton,  transmitting  the  policy,  directed  him  to  "de- 
liver at  once,  and  account  for  the  premium  to  us  on  Wed- 
nesday." There  is  nothing  in  this  to  indicate  a  credit  or 
waiver  of  payment  of  the  first  premium,  or  knowledge  of 
an  agreement  as  to  either.  There  is  no  evidence  that  Beil 
charged  himself  with  any  amount  or  accounted  for  any 
sum  to  the  company.  As  to  the  arrangement  for  the  pay- 
ment of  the  premium,  Beil  said  that  he  "would  settle  with 
the  company,"  and  that  Neff  "could  pay  him  later." 

The  terms  of  the  contract  required  actual  payment  of 
the  premium  to,  and  its  acceptance  by,  the  company  dur- 
ing the  lifetime  and  good  health  of  the  insured. 
2.     The  application,  which,  by  the  terms  of  the  policy, 
is   made  a    part    thereof,    contains    the    following 
clause : 

"It  is  hereby  declared,  agreed,  and  warranted  by 
the  undersigned,  *  *  *  that  the  policy  hereby 
applied  for,  if  issued,  shall  not  be  in  force  until  the 
actual  payment  of  the  premium  to,  and  its  acceptance 
by,  the  company  during  the  lifetime  and  good  health 
of  the  person  on  whose  life  insurance  is  applied  for." 
The  policy  itself  contains  the  following  condition: 

"First.  No  obligation  is  assumed  by  this  company 
upon  this  policy  until  the  first  premium  has  been 
paid,  and  the  policy  duly  delivered,  nor  unless  upon 
the  date  of  delivery  the  insured  is  alive  and  in  sound 
health.     *     *     * 

Fifth.  Premiums  are  payable  at  the  home  ofiice 
in  the  city  of  New  York,  but  at  the  pleasure  of  the 
company  suitable  persons  may  be  authorized  to  re- 
ceive such  payments  at  other  places,  but  only  on  the 
production  of  the  company's  receipt  signed  by  the 
secretary,  and  countersigned  by  the  persons  receiving 
the  payments.  All  premiums  are  considered  payable 
yearly  in  advance,  but  when  paid  in  semi-annual  or 
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quarterly  instalments,  that  part,  if  any,  which  re- 
mains unpaid  at  the  maturity  of  the  policy  shall  be 
deducted;  but  this  provision  does  not  aiffect  the  pro- 
visions of  the  third  paragraph  respecting  forfeiture 
for  nonpayment  of  instalment  of  premiimis." 

Beil  never  received  any  money  from  Neff;  the  company 
never  received  any  from  Beil;  the  advance  premium  was 
never  paid,  nor  payment  tendered.     Beil  was  asked  why 
he  did  not   pay  the  money  to  the   company,   to 
8.     which   question    an   objection   was    sustained,    ap- 
pellant claiming  that  this  was  error;  but,  as  there 
was  no  offer  of  proof  at  the  time,  error  cannot  .be  predi- 
cated upon  such  ruling.    Breedlove  y,  Breedlove  (1901), 
27  Ind.  App,  560;  Ounder  v.  TibUts  (1899),  153  Ind. 
591. 

Had  the  policy  been  by  the  company  manually  delivered 
to  the  insured  even  in  sickness,  or  to  the  beneficiary,  with- 
out the  payment  of  the  premium,  the  court  would 
4.  consider  the  fact  of  delivery  as  an  element  in  the 
intent  of  the  parties.  Penn  Mni.  Life  Ins.  Co. 
V.  Norcross  (1904),  163  Ind.  379.  In  Trustees,  etc., 
V.  Brooklyn  Fire  Ins.  Co.  (1859),  19  K  Y.  305, 
it  is  said:  "A  provision  in  a  policy  already  executed 
and  delivered  so  as  to  bind  the  company,  declaratory  of 
the  condition  that  premium  must  be  paid  in  advance,  mani- 
festly has  no  effect  except  to  impart  convenient  informa- 
tion to  persons  who  may  wish  to  be  insured.'^  In 
VanSchotck  v.  Niagara  Fire  Ins.  Co.  (1877),  68  N.  Y.  434, 
it  is  said :  "It  has  been  thought  that  the  fact,  that  the  in- 
surer delivered  to  the  insured  the  written  contract,  as  a 
consummated  agreement  between  them,  and  did  not  then 
exact  present  payment  of  the  premium  as  a  necessary 
precedent  to  delivery,  was  too  plainly  in  contradiction  with 
the  condition  for  prepayment,  for  it  to  be  supposed  that  it 
was  meant  by  the  insurer,  or  supposed  by  either  party  that 
it  was  intended  to  make  that  condition  a  potent  part  of  the 
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contract.  Such  a  provision,  it  is  said,  could  have  no  eilect 
upon  the  delivered  and  perfect  contract  in  which  it  was 
contained." 

Delivery  to  an  agent  of  a  policy  to  be  unconditionally 

delivered  by  him  to  the  applicant  is  in  law,  as  has  been  said, 

tantamount  to  a  delivery  to  the  insured,  although 

5.  the  agent  never  parts  with  possession  of  the  policy, 
and  although  its  delivery  to  the  applicant  is  by  con- 
tract made  essential  to  its  validity.  This  may  well  be,  for 
the  agent  is  subject  to  the  orders  of  his  principal.  By  his 
act  of  omission  or  commission  he  could  not  defeat  the 
rights  of  the  insured.  The  arbitrary  or  negligent  failure 
to  deliver  a  policy  would  not  render  it  ineiffective.  An 
agent,  in  disregard  of  the  instructions  of  his  principal, 
could  not  defeat  the  rights  of  a  third  party,  or  annul  a  con- 
tract entered  into.  Nor  could  an  agent  bind  his  principal 
by- disregard  of  the  terms  of  the  contract  when  the  party 
seeking  to  take  advantage  of  the  contract  knew  of  the  vio- 
lation of  its  terms  by  the  agent. 

There  could  be  no  presumption  in  the  absence  of  evi- 
dence that  the  principal  had  instructed  an  agent  to  deliver 
a  policy  without  the  payment  of  the  first  premium, 

6.  or  while  the  applicant  was  sick,  in  plain  violation 
of  the  stipulations  of  the  policy  and  of  the  applica- 
tion. 

The  case  of  Reserve  Loan  Life  Ins.  Co.  v.  Hockett 
(1905),  35  Ind.  App.  89,  is  like  the  case  at  bar  in  some  of 
its  features.  The  opinion  ably  discusses  the  subject  of 
conditions  in  applications  for  policies  of  insurance.  Pru- 
dential Ins.  Co.  V.  Sullivan  (1901),  27  Ind.  App.  30, 
Home  Ins.  Co.  v.  Gilman  (1887),  112  Ind.  7,  and  Terry 
V.  Provident  Fund  8oc.  (1895),  13  Ind.  App.  1,  55  Am. 
St.  217,  cited  by  appellant  upon  the  question  of  waiver  are 
distinguishable  from  the  case  at  bar. 

We  have  not  referred  to  every  case  cited  by  counsel,  but 
have  read  them  all  and  many  others  not  cited.    That  there 
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is  a  conflict  of  the  courts  upon  the  questions  here  involved 
is  not  to  be  denied.  The  weight  of  the  authorities  is  with 
the  appellee.  The  conditions  of  the  contract  have  not  been 
performed,  nor  their  performance  waived.  No  considera- 
tion has  been  paid  nor  tendered. 
Judgment  affirmed. 


KiNTZ  V.  Johnson. 

[No.  5,834.    Filed  December  21,  1906.] 

1.  Pleading. — Complaint — Master  and  Servant — Negligence, — 
Factory  Act — A  complaint  alleg^ing  that  a  "rip  saw"  was  dan- 
gerous, unguarded  and  negligently  permitted  to  remain  so,  suf- 
ficiently shows  a  violation,  by  the  master,  of  the  factory  act 
(§7087i  Bums  1901,  Acts  1899,  p.  281,  §9).    p.  282. 

2.  SABfE.  —  Complaint  —  Master  and  Servant — Dangerous  Mor 
chinery, — A  complaint  for  the  violation  of  the  factory  act 
(§70871  Bums  1901,  Acts  1899,  p.  231,  §9)  must  show  that  the 
alleged  dangerous  machinery  could  have  been  guarded  without 
destroying  its  usefulness,    p.  282. 

3.  Same. — Complaint — Master  and  Servant — Dangerous  Ma- 
chinery.— Guarding. — A  complaint  alleging  that  a  "rip  saw"  on 
which  plaintiff  was  injured  "could  easily  have  been  protected 
by  a  suitable  cover  or  guard  of  any  kind  to  prevent  danger  to 
the  hands,  limbs  and  person  of  any  one  who  should  be  engaged 
in  operating  said  machine,  so  as  to  make  the  same  safe  and 
free  from  danger"  does  not  show  that  it  was  practicable  to 
guard  such  "rip  saw."    p.  282. 

4.  Same. — Complaint — Master  and  Servant. — Defective  Ways 
and  Works. — Notice. — A  complaint  by  the  servant  at  the  com- 
mon law  for  negligence  of  the  master  in  his  ways  and  works 
must  negative  such  servant's  notice  thereof,    p.  283. 

5.  Appeal. — Briefs. — The  statement  of  the  substance  of  appel- 
lant's demurrer  in  his  brief  on  appeal  is  sufficient    p.  283. 

6.  Pleading. — Demurrer. — Form. — Surplusage. — A  demurrer  to 
a  complaint  for  the  reason  that  it  does  not  constitute  a  "good 
cause  of  action,"  is  sufficient,  "good"  being  surplusage,    p.  283. 

7.  Appeal. — Questions  Decided. — The  Appellate  Court  will  not 
consider  questions  arising  on  the  motion  for  a  new  trial,  where 
the  complaint  was  insufficient  and  necessitated  a  reversal, 
p.  283. 
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From  Vigo  Circuit  Court ;  James  E.  Piety,  Judge. 

Action  by  Edward  S.  Johnson  against  Norbert  C.  Kintz. 
From  a  judgment  on  a  verdict  for  plaintiff  for  $500,  de- 
fendant appeals.     Reversed. 

Stimson  &  Condit,  for  appellant. 

W.  T.  Oleason,  H.  8,  Wallace  and  Henry,  Crane  & 
Miller,  for  appellee. 

CoMSTOOK,  J. — Appellee  recovered  judgment  against 
appellant  in  the  sum  of  $500  for  injury  to  his  person.  The 
errors  assigned  question  the  action  of  the  court  in  over- 
ruling appellant's  demurrer  to  the  complaint  and  in  over- 
ruling his  motion  for  a  new  trial.  The  complaint  is  in 
one  paragraph.  It  alleges,  in  substance,  that  the  defend- 
ant, at  the  time  of  the  plaintiff's  injury,  owned  and  oper- 
ated a  planing-mill  in  Terre  Haute,  Indiana,  and  had  in 
said,  mill,  as  a  part  of  the  machinery,  a  certain  circular 
saw,  known  as  a  "ripsaw,"  which  was  run  by  steam-power 
by  means  of  belting  and  shafting;  that  the  saw  was  ex- 
tremely dangerous,  and  that  the  defendant  had  negligently 
failed  to  place  any  guard  or  cover  over  or  about  the  saw 
to  protect  employes  from  danger  while  using  it;  that 
the  plaintiff,  at  the  time  of  the  injury,  was  an  employe  of 
defendant,  and  was  directed,  by  defendant's  foreman,  to 
use  said  saw  while  it  was  in  the  unguarded  and  dangerous 
condition;  that  while  so  using  the  saw,  without  fault  or 
negligence  on  the  part  of  the  plaintiff,  but  wholly  because 
defendant  failed  to  place  a  guard  over  the  saw  as  required 
by  law,  the  plaintiff's  hand  was  caught  by  the  saw,  and  his 
fingers  were  cut  and  mangled  so  that  he  was  permanently 
disabled  from  carrying  on  his  usual  occupation.  A  de- 
murrer to  the  complaint,  for  want  of  facts,  was  overruled, 
and  the  cause  put  at  issue  by  general  denial. 

Appellant  argues  that  the  facts  stated  do  not  constitute 
a  cause  of  action  under  the  statute,  for  the  reasons:     (1) 
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Because  it  is  not  alleged,  either  in  the  words  of  the 

1.  statute  or  in  equivalent  language,  that  the  saw  was 
not  properly  guarded;  (2)  it  is  not  alleged  that  the 

proposed  guard,  cover,  protector,  automatic  feed,  machine, 
or  appliance,  such  as  is  commonly  used  in  the  operation  of 
such  saws,  would  diminish  the  danger,  or  would  not  im- 
peril the  usefulness  or  work  of  the  machine  or  its  operation. 
The  complaint  is  founded  on  §7087i  Bums  1901,  Acts 
1899,  p.  231,  §9.  It  alleges  that  the  saw  was  dangerous; 
that  it  could  have  been  made  safe  by  a  suitable  guard ;  that 
the  defendant  wholly  failed  to  place  any  guard,  cover,  or 
protection  of  any  kind  over  or  about  the  saw,  and  negli- 
gently permitted  it  to  be  and  remain  and  be  operated  while 
in  the  dangerous  condition  aforesaid.  The  allegation  that 
the  defendant  failed  to  place  any  guard  or  protection  of 
any  kind  over  or  about  the  saw  sufficiently  states  a  viola- 
tion of  §7087i,  supra.  Blanchard'Hamilton  Furniture 
Co.  V.  Colvin  (1904),  32  Ind.  App.  398,  and  cases  cited. 
As  to  the  second  objection,  it  has  been  held  under  the 
statute  in  question  that  the  burden  of  showing  by  a 

2.  pleading  that  it  is  possible  or  practicable  properly 
to  guard  a  particular  machine  in  question,  without 

rendering  it  useless  for  the  purpose  for  which  it  was  in- 
tended to  be  operated,  is  upon  the  plaintiff.  Laporte  Car- 
riage Co.  V.  Sullender  (1905),  165  Ind.  290;  National 
Fire  Proofing  Co.  v.  Roper  (1906),  38  Ind.  App.  600; 
Robertson  v.  Ford  (1906),  164  Ind.  538. 

The  complaint  alleges  that  the  "saw  could  easily  have 

been  protected  by  a  suitable  cover  or  guard  of  any  kind 

to  prevent  danger  to  the  hands,  limbs,  and  person 

3.  of  any  one  who  should  be  engaged  in  operating  said 
machine,  so  as  to  make  the  same  safe  and  free  from 

danger."  This  is  not  a  sufficient  averment  of  an  essential 
fact. 

The  complaint  is  insufficient  at  common  law  for  one 
reason  at  least — ^that  it  does  not  show  that  the  condition 
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of  the  saw  in  controversy  was  not  known  to  appellee. 

4.  Indiana  Mfg.  Co.  v.  Wells  (1903),  31  Ind.  App. 
460;   Chamberlain  v.    Waymire    (1904),  32   Ind. 

App.  442;  Davis  Coal  Co.  v.  Polland  (1902),  168  Ind. 
607,  92  Am.  St.  319.  This  is  not  important,  however, 
because  counsel  for  both  parties  treat  the  complaint  as  pro- 
ceeding upon  the  theory  of  a  violation  of  the  statutory  duty. 
Appellee  makes  the  point  that  appellant,  having  failed 
to  set  out  in  his  brief  the  demurrer  to  the  complaint  or 
the  substance  of  it,  the  alleged  error  in  overruling 

5.  the  same  is  waived.    In  appellant's  brief  it  is  stated 
"the  appellant  demurred  to  the  complaint  for  want 

of  suflScient  facts  to  constitute  a  cause  of  action,"  referring 
to  the  page  and  line  of  the  transcript.  In  another  part  of 
the  brief  it  is  stated  there  was  a  demurrer  to  the  complaint 
for  want  of  facts.  This  is  a  sufficient  statement  of  the 
substance  of  the  demurrer.  The  exact  language  of  the  de- 
murrer is:     "The  defendant  demurs  to  the  plain- 

6.  tiff's  complaint  for  the  reason  that  the  same  does 
not  state  facts  sufficient  to  constitute  a  good  cause 

of  action."  The  use  of  the  word  "good"  may  be  considered 
as  surplusage,  and  this  omitted,  the  demurrer  is  in  the 
language  of  the  statute. 

The   complaint   being   insufficient   to   withstand    a   de- 
murrer, the  consideration  of  the  questions  arising 

7.  under  the  motion  for  a  new  trial  need  not  be  con- 
sidered. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrer to  the  complaint 

Myers,  C.  J.,  Wiley,  P.  J.,  Robinson  and  Black,  JJ., 
concur.     Roby,  J.,  absent. 
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Toledo,  St.  Louis  &  Western  Railroad  Com- 
pany V.  Pavey. 

[No.  5,845.    Filed  December  21,  1906.] 

1.  Master  and  Servant.  —  Negligence.  —  Employers'  Liability 
Act. — Foreman. — Orders. — A  railroad  company  is  liable  under 
subd.  2,  §7083  Bums  1901,  Acts  1893,  p.  294,  §1,  to  a  servant 
injured  by  the  negligence  of  its  foreman  who  had  ordered  him 
to  assist  in  taking  down  scaffolding  around  a  bridge  pier,  and 
who,  while  performing  such  order,  was  injured  by  reason  of 
such  foreman's  negligently  pulling  down  a  timber  which  struck 
the  crosspiece  on  which  plaintiff  was  standing,  thereby  causing 
plaintiff  to  fall  and  sustain  injuries,  the  specific  method  of 
work  being  prescribed  by  such  foreman,    p.  285. 

2.  Same. — Negligence. — Employers*  Liability  Act, — Foreman, — 
Vice-Principal. — An  action  by  a  servant  against  a  railroad 
company,  under  subd.  2,  §7083  Bums  1901,  Acts  1893,  p.  294, 
§1,  for  the  negligence  of  a  superintendent  whose  orders  plaintiff 
was  required  to  obey,  does  not  involve  the  question  of  the  duty 
of  a  vice-principal,     p.  287, 

3.  Same. — Employers*  Liability  Act. — Foreman. — Negligence. — 
Question  for  Jury. — Whether  a  foreman  is  guilty  of  negligen'ce^ 
under  subd.  2,  §7083  Bums  1901,  Acts  1893,  p.  294,  §1,  is  a 
question  of  fact  for  the  jury.    pp.  287,  288. 

4.  Same. — Employers*  Liability  Act. — Negligence. — Foreman. — 
Moving  Truck. — Where  a  foreman  ordered  the  servant  to  assist 
in  moving  a  loaded  truck,  and  such  foreman's  negligence,  in 
temporarily  assisting  therein,  caused  the  plaintiff  injury,  the 
master  is  liable  under  the  employers'  liability  act  (subd.  2, 
§7083  Bums  1901,  Acts  1893,  p.  294,  §1).    p.  287. 

5.  Appeal. — Same  Questions  Differently  Presented. — ^Where  the 
same  questions  are  raised  on  the  motion  for  a  new  trial  and 
on  instructions,  a  decision  on  such  motion  suffices  for  both. 
p.  289. 

6.  Damages. — Excessive. — Where  it  does  not  appear  that  the 
jurors  acted  with  prejudice,  partiality  or  corruption;  the 
damages  awarded  will  not  be  held  excessive,    p.  289. 

From  Parke  Circuit  Court ;  Oould  S.  Rheuby,  Judge. 

Action  by  William  C.  Pavey  against  the  Toledo,  St 
Louis  &  Western  Railroad  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 
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Qxienfher  &  Clark,  Clarence  Brown  and  Charles  A. 
ISchmettau,  ion  appellant. 

Puett  &  McFadden,  for  appellee. 

RoBY,  J. — Action  by  appellee.  His  amended  complaint 
was  in  two  paragraphs,  to  each  of  which  a  demurrer  for 
want  of  facts  was  overruled,  proper  exceptions  reserved, 
and  a  general  denial  filed.  Verdict  for  $3,500.  Motions 
for  a  new  trial  and  in  arrest  of  judgment  were  overruled, 
and  judgment  was  rendered  upon  the  verdict. 

Counsel  have  addressed  their  argument  primarily  to  the 
assignment  that  the  court  erred  in  overruling  appellant's 
motion  for  a  new  trial,  for  the  reason  that  the  verdict  is 
not  sustained  by  sufficient  evidence  and  is  contrary  to  law. 
The  theory  of  appellee's  complaint  was  that  he  had  been 
damaged  through  an  injury  received  by  him  because  of  the 
negligence  of  a  person  in  the  service  of  the  appellant  cor- 
poration, to  whose  order  he  was  bound  to  and  did  at  the 
time  conform.  In  a  most  admirable  argument  appellant's 
counsel  contend  that  the  evidence  is  insufiicient  to  support 
the  verdict  for  the  following  reasons:  "(a)  The  appellee 
at  the  time  of  the  accident  was  not  conforming  to  such  an 
order  as  is  contemplated  by  the  terms  of  the  statute, 
(b)  The  injury  did  not  result  from  the  negligence  of  the 
foreman  in  the  performance  of  any  duty  owing  to  the 
appellee  by  the  appellant,  (c)  The  injury  complained  of 
resulted  from  a  mere  accident." 

The   evidence   did   establish   the    following   facts:     On 

November  9,  1903,  appellee  was  working  for  the  Toledo, 

St.  Louis  &  Western  Railroad  Company.     He  was 

1.  employed  by  L.  H.  Harman,  who  employed  other 
laborers,  gave  instructions,  directed  the  laborers  to 
do  the  work,  and  was  superintending  the  construction  of 
the  work.  The  work  upon  which  he  was  employed  was 
connected  with  putting  in  piers  and  abutments  for  a  new 
bridge  across  Coal  creek.  The  mould  for  one  of  said  piers 
was  constructed  of  boards,  held  in  place  by  three  braces 
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or  crosspieces  running  around  the  pier.  The  crosspieces 
were  about  ten  inches  wide,  the  first  one  eight  feet  from 
the  ground  and  the  next  one  eight  feet  higher.  On  said 
day  Harman  directed  appellee  to  tear  the  sheeting  from 
around  said  pier,  gave  him  an  old  axe  to  knock  it  off  with, 
and  said:  "We  will  have  to  go  from  one  of  these  3x10 
braces  to  the  other,  knock  from  one  to  the  other."  Plaintiff 
testified :  "I  followed  the  directions.  It  was  my  duty  4o 
do  that.  In  doing  this  work  I  was  standing  on  the  first 
3x10  piece,  which  was  eight  feet  ten  inches  from  the  base 
of  the  concrete.  We  would  knock  the  sheeting  loose  and 
let  it  drop  down,  and  other  men  would  take  it  out.  The 
piece  that  knocked  me  down  was  hanging,  and  the  men 
wanted  me  to  get  it  down.  It  was  the  second  crosspiece  at 
the  north  end  of  the  pier.  I  had  got  some  of  these  cross- 
pieces  down  and  was  getting  that  one  down.  It "  was 
fastened  with  a  couple  of  bridge  spikes.  I  caught  hold  of 
it,  and  was  working  it  backwards  and  forwards  to  get  it 
loose.  As  I  was  working  it,  I  felt  something  jar  it,  and 
I  looked  down  and  saw  that  Mr.  Harman  had  hold  of  it 
with  a  timber  bar  and  was  pulling  it  back,  I  then  got 
away  from  it  and  walked  back  some  distance.  The  cross- 
piece,  in  falling,  struck  the  one  I  was  on  and  knocked  that 
loose  and  let  me  fall.  In  falling  I  struck  the  base  of  the 
pier  and  received  injuries."  There  was  no  controversy  but 
that  Harman  was  a  person  in  the  service  of  said  corpora- 
tion, to  whose  order  and  direction  appellee,  at  the  time  of 
the  injury,  was  bound  to  conform.  §7083  Bums  1001, 
subd.  2,  Acts  1893,  p.  294,  §1.  The  evidence  shows  that 
the  work  in  which  appellee  was  engaged  at  the  time  of  his 
injury  was  being  done  in  accordance  with  specific  direc- 
tions received  from  Harman,  not  only  as  to  the  particular 
work  then  to  be  done,  but  the  manner  of  doing  it,  including 
the  position  to  be  occupied  by  him.  Harman,  after  giving 
such  directions,  did  not  at  once  go  with  appellee,  but  later 
went  where  appellee  was  working,  and,  in  his  desire  to 
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further  the  work,  took  up  the  timber  bar,  and,  without 
stopping  to  consider  consequences,  and  without  warning 
appellee,  pried  down  a  timber,  breaking  off  the  footing 
upon  which  appellee  was  standing.  The  order  given  was 
not  as  broad  as  the  whole  service,  and  the  principle 
enunciated  in  Southern  Ind.  B.  Co.  v.  Harrell  (1904),  161 
Ind.  689,  63  L.  R  A.  460,  is  not  applicable.  It  had  rela- 
tion to  the  doing  of  a  detail  of  said  work  at  a  stated  time 
and  place  and  was  accompanied  with  specific  instructions 
directing  the  manner  of  doing  same,  and  was  such  an  order 
as  is  contemplated  by  the  terms  of  said  second  subdivision  of 
the  act  Clear  Creek  Stone  Co.  v.  Carmichael  (1906),  37 
Ind.  App.  413.  In  the  case  cited  the  superintendent's 
negligence  consisted  in  sending  the  employe  to  do  a  de- 
tailed part  of  his  work  in  a  place  which  was  afterward 
made  dangerous  by  the  power  man's  acting  in  accordance 
with  a  signal  from  the  superintendent,  and  hoisting  said 
machine  without  giving  the  employe  time  to  escape.  In 
the  case  at  bar  the  negligence  consisted  in  the  performance 
of  the  alleged  negligent  act  by  the  superintendent  himself. 
If  it  were  claimed  that  appellee  was  liable  otherwise 
than  under  the  statute,  proposition  (b)  would  be  per- 
suasive, but  there  is  no  question  of  vice-principal- 

2.  ship   involved.      Conforming  to  an  order  from   a 
person   in   appellant's   service,   to   whose   order   it 

was  his  duty  to  conform,  the  further  inquiry  is  whether 
such  employe  was  injured  as  the  result  of  negli- 

3.  gence  by  such  person,  and  upon  that  proposition, 
in  the  light  of  the  facts,  the  verdict  of  the  jury  is 

conclusive. 

In  a  case  decided  by  the  supreme  court  of  Massachu- 
setts, under  a  similar  statute,  an  employe,  in  obedience 
to  specific  instructions,  was  attempting  to  move  a 

4.  heavily  loaded  truck,  which  in  transit  sank   into 
the  floor  from  which  he  and  two  associates  were 

trying  to  lift  it,  when  the  superintendent  appeared  and 
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inquired  of  the  employe,  whom  he  had  ordered  to  do  the 
work :  "What  are  you  doing  that  for  ?  That  is  not  what 
I  wanted  at  all,  but  as  long  as  you  have  it  on  the  truck  take 
it  along  now."  A  further  effort  to  move  the  truck  failing, 
the  superintendent  took  charge,  after  which  it  was  moved 
about  fifteen  feet,  when  it  again  stuck.  The  superintend- 
ent then  took  a  piece  of  board,  and,  using  it  as  a  lever, 
endeavored  to  lift  one  of  the  wheels  out  of  the  depression, 
which  action  caused  the  truck  to  lurch  and  its  load  to  turn, 
striking  the  employe  and  injuring  him.  Upon  these  facts 
the  court  said:  "It  is  strongly  urged  by  the  defendant 
that  the  act  of  the  superintencjent  in  raising  the  wheel  was 
one  of  manual  labor  and  not  one  of  superintendence,  and, 
as  it  contributed  to  the  injury,  there  can  be  no  recovery. 
But  at  the  time  he  was  actively  engaged  in  forwarding  the 
work,  and  the  plaintiff  and  his  fellow  servants  were  under 
his  immediate  supervision.  He  was  not  engaged  in  work- 
ing with  the  men  in  a  common  task  of  manual  labor. 
*  *  *  His  use  of  the  lever  was  not  an  independent  act 
of  work  with  his  hands,  but  a  part  of  the  plan,  or  one  of 
the  conditions  connected  with  his  superintendence,  and  the 
moment  of  time  taken  for  its  performance  cannot  be 
singled  out  for  the  purpose  of  saying  that  he  was  at  that 
instant  a  common  laborer,  although  immediately  before  and 
after  he  was  clothed  with  the  authority  of  his  superior 
position."  Meagher  v.  Crawford  Laundry  Mach.  Co. 
(1905),  187  Mass.  586,  73  N.  E.  853.  The  negligent  act 
which  caused  the  injury  was  that  of  the  person  for  whose 
negligence  the  statute  renders  appellant  liable,  Us  duty  to 
appellee  being  to  protect  him  therefrom. 

Whether  the  act  of  Harman  was,  in  view  of  all  the  cir- 
cumstances, a  negligent  one  was  for  the  jury,  there  being 

evidence  from  which  it  might  infer  that  he  did  not 
3.     act  with  the  care  which  a  reasonably  prudent  man 

would  exercise  under  the  same  or  similar  circum- 
stances. 
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In  the  argument  relative  to  instructions  given  and  re- 
fused  the   same   propositions   are   urged   as   those 

5.  above    considered,    and    the    conclusion    reached 
by  the  court  relative  to  them  is  the  same. 

The   damages   assessed   are   not   so   large,   in  view   of 
the    evidence    as    to    the    injury    suffered,    as    to    in- 
dicate    that     the     jury     acted     with     prejudice, 

6.  partiality      or      corruption.      Wolf     v.      Trinkle 
(1886),    103    Ind.  355. 

Judgment  aflSrmed. 

Myers,  C.  J.,  Robinson,  Comstock  and  Black,  JJ.,  con- 
cur.   Wiley,  P.  J.,  absent. 


Denkewalter  et  al.  v.  Wilson  et  al. 

[No.  5^2.  Filed  October  24,  1906.  Rehearing  denied  Decem- 
ber 21,  1906.] 

Appeal.  —  Joint  Assignment,  —  Several  Judgment  —  Where  two 
joint  defendants  join  in  an  assignment  of  errors,  and  the  judg- 
ment appealed  from  was  against  one  of  them  only,  no  question 
is  presented,  no  joint  injury  being  shown. 

From  Owen  Circuit  Court;  Joseph  W,  Williams,  Judge. 

Action  by  John  R.  Wilson  and  another  against  Fred- 
erick W.  Denkewalter  and  another.  From  a  judgment  for 
plaintiffs  against  Frederick  W.  Denkewalter,  defendants 
appeal.    Affirmed. 

Homer  Elliott,  for  appellants. 

Inman  H.  Fowler,  for  appellees. 

RoBY,  J. — Appellees  brought  this  action  alleging  that 
the  appellants  were  indebted  to  them  in  the  sum  of  $500 
for  legal  services,  a  bill  of  particulars  of  which  was  filed 
therewith. 

The  only  error  insisted  upon  is  based  upon  the  action 
of  the  trial  court  in  sustaining  appellees^  motion  to  strike 
out  the  third  paragraph  of  answer.     The  assignment  of 
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error  is  joints  both  appellants  joining  therein.  The  judg- 
ment appealed  from  is  against  appellant  Frederick  W. 
Denkewalter,  and  his  coappellant  is  not  a  party  thereto. 
The  party  against  whom  no  judgment  is  rendered  cannot 
have  been  injured  by  the  action  of  the  court  as  above  indi- 
cated. The  assignment  not  being  good  as  to  both,  is  good 
as  to  neither.  BiLsh  v.  McBride  (1903),  169  Ind.  663. 
Judgment  affirmed. 


Ruth  v.  Ruth. 

[No.  6,149.    Filed  December  21,  1906.] 

1.  Abatement. — Plea. — Burden  of  Proof, — The  burden  of  prov- 
ing a  plea  in  abatement  is  on  the  defendant,  such  a  plea  being 
regarded  unfavorably  by  the  courts,    p.  293. 

2.  Notice.  —  Divorce. — Nonresident. — Publication. — Newspapers. 
— ''General  Circulation.** — A  nonresident  notice  published  in  a 
county  newspaper,  printed  in  an  unincorporated  village  of  500 
or  600  inhabitants,  and  having  a  circulation  of  over  500  copies, 
over  half  of  which  is  in  two  townships,  and  the  remainder  in 
the  other  townships  and  in  several  outside  states,  and  con- 
taining local  and  general  news,  is  sufficient  under  §1048  Bums 
1901,  §1036  R.  S.  1881,  such  newspaper  being  of  ''general  cir- 
culation" within  the  meaning  of  such  statute,    p.  293. 

8.  Words  and  Phrases. — "Newspaper.** — A  "newspaper*'  is  a 
publication  containing  among  other  things  the  current  news  and 
issued  at  regular  stated  intervals,    p.  298. 

4.  Newspapers. — Local. — Circulation. — County  newspapers  are 
necessarily  devoted  to  local  interests  and  their  circulation 
though  general  for  such  a  paper  is  restricted  in  comparison 
with  metropolitan  dailies,    p.  293. 

5.  Notice. — Obscure  Newspaper. — Intention. — Notices  of  sale 
and  the  like,  published  in  an  obscure  newspaper  not  circulated 
in  the  interested  locality,  and  with  the  intention  to  avoid  notice 
to  those  interested,  are  voidable,  though  the  lettar  of  the  statute 
has  been  observed,    p.  294. 

From    Morgan    Circuit    Court;    Joseph    W.    WiUiams, 
Judge. 
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Suit  by  Eliza  A.  Ruth  against  William  H.  Ruth.  From 
a  decree  for  plaintiff,  defendant  appeals.     Affirmed. 

Eller  E.  Pryor,  Prosecuting  Attorney,  and  Oeorge  W. 
Oruhbs,  for  appellant. 

John  E.  Sedgwick,  for  appellee. 

CoMSTOCK,  J. — Appellee  brought  this  suit  against  ap- 
pellant for  divorce.  Publication  of  nonresidence  notice 
was  ordered  and  had  in  the  "Morgantown  Truth,''  a  paper 
printed  and  published  in  the  unincorporated  town  of  Mor- 
gantown,  Morgan  county,  Indiana.  The  defendant  did  not 
appear.  The  State  of  Indiana  appeared  by  the  prosecuting 
attorney.  A  plea  in  abatement  was  filed  by  the  State  chal- 
lenging the  jurisdiction  of  the  court  over  the  defendant, 
for  the  reason  that  publication  and  notice  to  the  defendant 
of  the  pendency  of  the  action  was  not  made  and  given  in  a 
weekly  newspaper  of  general  circulation  in  Morgan  county, 
as  provided  by  law.  An  answer  in  denial  was  filed.  Trial 
was  had  on  the  issue  thus  formed,  and  there  was  a  finding 
for  the  appellee.  Evidence  was  heard  in  the  divorce  pro- 
ceeding, and  a  divorce  was  granted  to  appellee.  A  motion 
for  a  new  trial  was  overruled.  There  was  a  final  decree 
for  a  divorce,  and  an  appeal  granted. 

The  complaint  was  in  the  ordinary  form,  alleging 
failure  to  provide  for  a  period  of  two  years  or  more.  The 
plea  in  abatement  is  substantially  as  follows:  Eller  E. 
Pryor,  prosecuting  attorney,  enters  a  special  appearance 
in  said  cause,  and,  on  behalf  of  the  State  of  Indiana,  for 
the  benefit  of  defendant  in  said  action,  and  by  way  of  plea 
in  abatement  herein,  says,  that  he  is  informed  and  believes 
the  defendant  is  a  nonresident  of  the  State  of  Indiana; 
that  there  has  been  no  service  of  process  on  defendant  In 
said  cause,  other  than  a  pretended  service  and  publication 
in  a  weekly  newspaper,  printed  and  published  in  Morgan- 
town,  Morgan  county,  Indiana,  called  the  Morgantown 
Truth,  and  that  said  pretended  service  bv  publication  in 
said  paper  is  invalid  and  of  no  effect  as  service  by  publica- 
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tion  in  said  cause,  for  the  reason  that  said  Morgantown 
Truth  is  not  a  newspaper  of  general  circulation  in  ^aid 
Morgan  county,  and  that  there  are  weekly  newspapers  of 
general  circulation  printed  and  published  in  said  county 
wherein  said  publication  could  have  been  made.  The  only 
error  assigned  is  the  overruling  of  appellant^s  motion  for 
a  new  trial 

E.  M.  Wood  testified  substantially  as  follows:  "I 
live  at  Morgantown.  Publish  Morgantown  Truth.  Keep 
list  of  subscribers.  Numbers  of  copies  distributed  in 
May,  1905,  something  like  five  hundred  and  twenty,  two- 
thirds  of  them  in  Morgan  county.  Circulates  in  six  or 
seven  townships.  One-half  of  circulation  is  in  Jackson  and 
Green  townships.  Paper  devoted  to  local  news,  corre- 
spondence, and  general  news.  Some  lawyers  in  Martins- 
ville take  the  paper.  Occasionally  copies  are  sent  to  Mor- 
gan county  men  living  in  other  states.  Some  papers  go 
out  on  rural  routes.  No  copy  of  the  Morgantown  Truth 
is  sent  to  or  goes  through  the  post-ofiice  at  the  towns  of 
Waverly,  Paragon,  Monrovia,  or  Brooklyn .  in  Morgan 
county,  Indiana."  It  was  agreed  in  open  court,  as  a  part 
of  the  evidence,  that  Morgantown  is  an  unincorporated 
town  with  a  population  of  five  or  six  hundred ;  that  Mar- 
tinsville, the  county  seat,  has  a  population  of  about  five 
thousand ;  that  in  April  or  May,  1905,  there  were  printed 
and  published  in  Martinsville  two  weekly  newspapers  of 
general  circulation  throughout  the  county — the  Martins- 
ville Republican,  with  a  circulation  of  1,800,  and  the  Mar- 
tinsville Democrat,  with  a  circulation  of  1,000  or  1,100; 
that  both  of  these  papers  circulated  generally  throughout 
Morgan  and  adjoining  counties.  J.  E.  Overton,  clerk,  in- 
structed Mr.  Wood,  editor  of  the  Morgantown  Truth, 
through  Mr.  Sedwick,  to  forward  to  Mr.  Kuth  a  copy  of 
the  paper. 

The  only  question  presented  by  the  appeal  is  the  suffi- 
ciency of  the  evidence  to  support  the  finding  of  the  court 
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upon  the  plea  in  abatement.     The  burden  of  that 

1.  issue  is  upon  the  appellant.     Henwood  v.  8taie, 
ex  rel  (1895),  11  Ind.  App.  636.     Pleas  in  abate- 
ment are  not  regarded  favorably  by  courts.     Rush  v.  Foss 
Mfg.  Co.  (1898),  20  Ind.  App.  515. 

In     determining     the     sufficiency     of     the     evidence 

we     have     but     to     determine     whether     under     §1048 

Bums     1901,     §1036     R.     S.     1881,     the     Mor- 

2.  gantown     Truth     was     a     weekly    newspaper     of 
general    circulation. 

A  newspaper,  in  the  popular  acceptation  of  the  word, 
is   a  publication  issued  at  regular,  stated   intervals,  con- 
taining, among  other  things,  the  current  news.     21 

3.  Am.  and  Eng.  Ency.  law  (2d  ed.),  533.     E.  M. 
Woods  testified  that  he  had  published  the  paper  in 

question  for  the  ten  years  last  past,  and  that  it  was  devoted 
to  local  news  of  the  county,  correspondence,  and  general 
news.  A  copy  was  introduced  in  evidence  and  made  a  part 
of  the  record.  It  is  attractive  in  its  makeup,  is  a  four- 
page,  six-column  paper,  containing  local  and  general  news 
and  correspondence,  and  manifestly  intended  for  general 
circulation.  It  has  a  circulation  in  Morgan,  Brown,  John- 
son, and  Adams  counties,  and  in  a  majority  of  the  states 
of  the  Union. 

The  general  circulation  of  a  newspaper  is  necessarily 

comparative,  but  no  fixed  number  of  subscribers  is  required 

to  constitute  general  circulation.      A   newspaper's 

4.  circulation  does  not  necessarily  mean  that  it  is  read 
by  all  the  people  of  the  county  or  the  township.    As 

a  matter  of  fact,  county  newspapers  are  devoted  to  local 
interests,  and  are  of  limited  circulation.  Lynn  v.  Allen 
(1896),  145  Ind.  584,  57  Am.  St  223.  The  Morgantown 
Truth  does  legal,  professional,  and  business  advertising, 
and  is  entered  in  the  United  States  mails  as  second-class 
matter. 
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There  are  decisions  to  the  effect  that  legal  notices  made 

by  design  in  an  obscure  paper,  with  the  intent  to  avoid 

actual  notice  to  the  party  interested,  may  be  held 

5.     voidable  even  though  the  letter  of  the  statute  has 

been  observed.     This  is  particularly  true  of  notices 

of  the  sale  of  land  in  newspapers  not  published  in  the 

vicinity  of  the  lands.     Such  cases  are  not  applicable  to 

the  case  at  bar.    There  is  suflScient  evidence  to  support  the 

finding. 

Judgment  affirmed. 


Graham  v.  CracAOO,  Indianapolis  &  Louisville 
Railway  Company. 

[No.  5,200.     Filed  March  9,  1906.     Rehearing  denied  May  18, 
1906.     Transfer  denied  December  21,  1906.] 

1.  Pleading. — Complaint, — Railroads, — Negligent  Obstruction  of 
Watercourse. — A  complaint  showing  that  a  railroad  company 
constructed  its  road  over  a  watercourse;  that  defendant  com- 
pany or  its  predecessor  negligently  reduced  the  opening  for 
such  watercourse  so  that  it  was  inadequate  to  carry  off  the 
water;  that  defendant  continued  and  still  continues  such  condi- 
tion and  by  reason  thereof  plaintiff  has  been  injured,  shows  a 
negligent  maintenance  of  such  obstruction  by  defendant,    p.  296. 

2.  Raiuioads.  —  Watercourses,  —  Right  to  Cross,  —  Statutes,  —r 
Under  §5153  Bums  1901,  §3903  R.  S.  1881,  railroad  companies 
have  the  right  to  build  their  roads  over  watercourses,  but  they 
are  required  to  restore  such  watercourses  to  such  a  condition 
as  to  avoid  damages,     pp.  297,  301. 

3.  Same. — Statutes. — Watercourses. — Duty  to  Restore, — It  is  the 
continuing  duty  of  a  railroad  company,  under  §5153  Bums 
1901,  §3903  R.  S.  1881,  to  restore  a  watercourse  over  which  its 
road  is  built,  to  its  former  condition,    p.  297. 

4  Same. — Watercourses, — Obstructions, — The  obstruction  of  a 
watercourse  by  the  building  of  a  railroad  across  same  without 
providing  properly  for  the  flow  of  waters  therein  is  a  violation 
of  §5153  Bums  1901,  §3903  R.  S.  1881,  and  gives  a  right  of 
action  to  the  injured  party,    p.  297. 
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6.  Railsoads,  —  Watercourses.  —  Obstructions. — ContintMtion. — 
The  defendant  railroad  company  is  liable  in  damages  for  the 
continuance  of  an  obstruction  of  a  watercourse,  though  its 
predecessor  created  the  obstruction,    p.  298. 

6.  Same.  —  Watercourses.  —  Obstructions.  —  Continuation.  — 
Grantees. — Notice. — Notice  to  the  grantee  railroad  company 
of  an  obstruction  of  a  watercourse,  created  by  its  grantor  is 
not  necessary  to  establish  a  liability  on  the  part  of  defendant 
company,  since  the  violation  of  the  mandatory  statute  (15153 
Burns  1901,  §3903  R.  S.  1881),  requiring  companies  which 
build  their  railroads  across  watercourses  to  restore  them  to 

*  good  condition,  is  essentially  unlawful.  Wiley,  J.,  dissenting, 
p.  298. 

7.  Same. — Inherent  Rights. — Statutes. — Railroad  companies  have 
no  ^'inherent  rights,"  but  are  creatures  of  statute  and  have  no 
rights  except  those  expressly  or  impliedly  given  by  their  creator, 
p.  300. 

8.  Same. — Charters. — Enumeration  of  Powers. — The  charter  of 
a  corporation  is  the  measure  of  its  powers,  the  enumeration  of 
which  impliedly  excludes  all  others,    p.  301. 

9.  Same. — Watercourses. — Right  to  Cross. — Statutes. — Construc- 
tion.— Section  5153  Bums  1901,  §3903  R.  S.  1881,  providing 
that  a  railroad  company  may  construct  its  road  across  "any 
stream  of  water,  watercourse  or  canal,"  applies  to  all  water- 
courses and  not  merely  to  those  that  are  navigable,    p.  301. 

10.  Same.  —  Watercourses. — Nuisance. — Statutes. — Whether  the 
obstruction  of  a  watercourse  by  a  railroad  constitutes  a  public 
or  a  private  nuisance  is  not  material,  where  it  is  shown  that 
such  obstruction  constitutes  a  violation  of  §5153  Bums  1901, 
§3903  R.  S.  1881,  giving  such  a  company  the  right  to  cross  such 
a  stream  on  the  sole  condition  that  it  shall  restore  such  stream 
to  its  proper  condition.    Wiley,  J.,  dissenting,    pp.  301,  302. 

11.  Same. — Statutory  Duties. — Avoidance  of,  by  Sale. — Water- 
courses.— Obstructions. — A  grantor  railroad  company  cannot, 
by  a  convejrance  of  its  property,  free  its  grantee  from  liabili- 
ties imposed  by  statute  in  reference  to  the  obstruction  of  a 
watercourse,    p.  302. 

From  Harrison  Circuit  Court ;  C.  W.  Cook,  Judge. 

Action  by  James  M.  Graham  against  the  Chicago, 
Indianapolis  &  Louisville  Railway  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals.    Reversed. 


296        APPELLATE  COURT  OF  INDIANA, 
Graham  v.  Chicago,  etc.,  R.  Co. — 39  Ind.  App.  294. 

Stotsenburg  &  Weathers  and  Henry  3f.  Dowling,  for 
appellant. 

E.  C.  Field,  H.  R.  Kurrie  and  Edward  E.  Mitchell,  for 
appellee. 

RoBY,  C.  J. — Appellant's  complaint  was  in  one  para- 
graph. Appellee  answered  by  a  general  denial.  Trial  by 
jury.  General  verdict  for  appellant  assessing  damages  at 
$850.  Appellee's  motion  for  judgment  on  answers  to  in- 
terrogatories returned  with  the  general  verdict,  was  sus- 
tained. This  action  of  the  court  is  challenged  by  the  as- 
signment of  errors. 

It  is  averred  in  the  complaint  that  appellee  is  a  corpora- 
tion owning  and  operating  a  railroad  through  Floyd  county 
and  through  certain  real  estate  owned  by  appellant 
1.  therein ;  that  extending  through  appellant's  premises 
is  a  small  branch  or  creek  which  is  a  natural  water- 
course and  drains  said  premises;  that  said  railroad  was 
built  upon  an  embankment  across  said  stream;  that,  in 
order  to  permit  the  free  flow  of  water,  appellee's  prede- 
cessor in  the  ownership  of  said  railroad  built  and  main- 
tained an  opening  in  said  embankment,  with  a  trestle  over 
it  upon  which  the  track  was  laid ;  that  the  opening  so  made 
was  adequate ;  that  within  the  last  five  years,  the  exact  date 
being  unknown  to  the  plaintiff,  the  defendant  or  its  imme- 
diate predecessor  in  the  ownership  of  the  road  wrongfully 
and  negligently  reduced  said  opening  in  size  and  rendered 
the  same  inadequate  for  such  purpose ;  that  the  defendant 
has  so  continued  and  maintained  such  obstruction,  and  so 
continued  to  cause  the  water  in  said  watercourse  to  be 
diverted  and  changed,  ever  since  it  has  owned  said  railroad, 
which  is  averred  to  have  been  for  more  than  five  years,  and 
that  during  the  last  three  years  the  waters  of  said  water- 
course have  been  backed  upon  and  overflowed  plaintiff's 
land,  destroying  his  crops,  etc.  The  charge  is  thus  clearly 
made  that  the  watercourse  was  negligently  obstructed  and 
that  such  obstruction  was  negligently  maintained  by  the 
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defendant.  The  original  obstruction  is  averred  to  have 
been  created  by  the  defendant  "or  its  immediate  prede- 
cessor." The  answers  to  interrogatories  show  that  the  de- 
fendant did  not  create  it  in  the  first  instance.  *  So,  without 
determining  whether  the  averments  upon  that  subject  were 
introductory  to  the  specific  charge  of  negligent  maintenance, 
or  intended  as  a  distinct  ground  of  liability,  it  remains  to 
consider  whether  such  maintenance  furnishes  a  basis  for 
the  recovery  of  damages  from  the  defendant. 

Every  railroad  corporation  is  given  by  statute  power  to 

construct  its  road  upon  or  across  any  stream  of  water, 

watercourse,  road,  highway,  railroad,  or  canal,  so  as 

2.  not  to  interfere  with  the  free  use  of  the  same,  and 
in  such  manner  as  to  afford  security  for  life  and 

property,  and  subject  to  the  restriction  that  it  shall  restore 
the  stream  or  watercourse,  road  or  highway,  thus  inter- 
sected to  its  former  state,  or  in  a  sufiicient  manner  not  to 
impair  its  usefulness.  §5153  Bums  1901,  §3903  R.  S. 
1881. 

The  obligation  thus  imposed  is  unequivocal  in  terms. 

The  corporation  which  chooses  to  avail  itself  of  the  power 

thus  granted  takes  it  subject  to  the  liabilities  and 

3.  restrictions  expressed  in  the  act.    The  duty  which  it 
assumes  is  a  continuing  one.     Baltimore,  etc.,  R. 

Co.  V.  State,  ex  rel.  (1902),  159  Ind.  510;  Chicago,  etc., 
R.  Co.  V.  State,  ex  rel.  (1902),  158  Ind.  189;  2  Wood, 
Railroads  (Minor^s  ed.),  §276;  Evansville,  etc.,  R.  Co. 
V.  Crist  (1889),  116  Ind.  446,  454,  2  L.  R.  A.  450,  9  Am. 
St  865;  Evansville,  etc.,  R.  Co.  v.  Carvener  (1887),  113 
Ind.  51;  Lake  Erie,  etc.,  R.  Co.  v.  Shelley  (1904),  163 
Ind.  36. 

The  obstruction  of  a  stream,  watercourse,  road,  railroad, 

or  canal,  by  the  construction  of  a  railroad  upon  or  across 

it,  so  as  to  interfere  with  its  free  use,  is  beyond 

4.  the  i)0weT  of  any  railroad  corporation,  and  failure 
on  the  part  of  any  such  corporation  to  restore  such 
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stream,  watercourse,  road,  highway,  railroad,  or  canal  thus 
crossed  by  its  railroad  to  its  former  state,  or  in  a  suflScient 
manner  not  unnecessarily  to  impair  its  usefulness,  is  a  direct 
violation  of  a  statute  which  gives  a  right  of  action  to  one 
injured  thereby.  Pittsburgh,  etc.,  R.  Co,  v.  Greb  (1905), 
34  Ind.  App.  625;  Indianapolis,  etc,  R.  Co.  v.  Stout 
(1876),  53  Ind.  143;  Evansville,  etc.,  R.  Co.  v.  Carvener, 
supra;  Evansville,  etc.,  R.  Co.  v.  Crist,  suproi;  Louisville, 
etc.,  R.  Co.  V.  Smith  (1883),  91  Ind.  119;  Louisville,  etc., 
R.  Co.  V.  Phillips  (1887),  112  Ind.  59,  61,  2  Am.  St.  155 ; 
Toledo,  etc.,  R.  Co.  v.  Milligan  (1891),  2  Ind.  App.  578; 
Terre  Haute,  etc.,  R.  Co.  v.  Clem  (1890),  123  Ind.  15,  7 
L.  R.  A.  588,  18  Am.  St.  303. 

The  present  owner  of  such  railroad  is  liable  to  respond 
in  damages  for  injury  thus  negligently  caused,  notwith- 
standing that  the  obstruction  was  originally  created 

5.  by  its  predecessor  in  the  ownership  of  the  railroad, 
because  each  day  of  the  continuance  of  such  obstruc- 
tion is  a  fresh  violation  of  the  statute.  Pettis  v.  Johnson 
(1877),  56  Ind.  139,  149;  Lake  Shore,  etc.,  R.  Co.  v.  Mc- 
intosh (1895),  140  Ind.  261,  268;  State  v.  Louisville,  etc., 
R.  Co.  (1882),  86  Ind.  114. 

The  proposition  that  the  grantee  of  real  estate  upon 
which  there  is  an  existing  nuisance  of  a  nature  not  essen- 
tially unlawful  is  liable  to  an  action  therefor  only 

6.  after  notice  to  remove  or  abate  it   {City  of  Val- 
paraiso V.  Bozarth  [1899],  153  Ind.  536,  538,  47 

L.  R.  A.  487)  affords  no  aid  to  appellee,  for  the  reason  that 
an  act  done  in  defiance  of  a  mandatory  statute  {Evansxnlle, 
etc.,  R.  Co.  V.  Crist  [1889],- 116  Ind.  446,  2  L.  R.  A.  450,  9 
Am.  St.  865)  is  "essentially  unlawful."  To  require  notice  of 
its  own  delinquency  to  be  given  in  such  a  case  to  the  corpo- 
ration would  be  to  put  the  burden  of  its  disregard  of  the 
statute  upon  others,  which  cannot  be  allowed.  Davi^  Coal 
Co.  V.  Polland  (1902),  158  Ind.  607,  618,  92  Am.  St. 
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319;  Monteith  v.  Kokomo,  etc.,  Co.  (1902),  159  Ind.  149, 
68  L.  R.  A.  944. 

Judgment  reversed.  Cause  remanded,  with  instructions 
to  overrule  appellee's  motion  for  judgment  on  answers  to 
interrogatories  and  for  further  proceedings. 

Black,  P.  J.,  Comstock,  Myers  and  Robinson,  JJ.,  concur. 
Wiley,  J.,  dissents. 

On  Petition  for  Rehearino. 

RoBT,  0.  J. — The  argument  in  support  of  this  petition 
is  based  principally  upon  the  assertions  that  §5153  Burns 
1901,  §3903  R.  S.  1881,  does  not  give  the  railroad  com- 
pany the  right  to  cross  a  stream  such  as  the  one  shown  in  the 
case  at  bar,  "because  the  right  exists  independent  of  the 
statute,  and  it  was  in  no  way  enlarged  by  it ;"  that  "the 
statute  relied  on,  *  *  *  in  so  far  as  it  refers  to  water- 
courses, gives  no  rights  except  as  to  navigable  streams;" 
that  the  eilect  of  the  obstruction  complained  of  is  to  create 
a  private  and  not  a  public  nuisance. 

By  sections  one,  two  and  three  of  an  act  in  force  May  6, 
1853  (1  R.  S.  1852,  p.  409,  §§5134-5136  Bums  1901, 
§§3885-3887  R.  S.  1881),  provision  is  made  for  the  forma- 
tion of  a  corporation  for  the  purpose  of  constructing,  own- 
ing, and  maintaining  a  railroad.  Section  thirteen  of  said 
act  (§5153  Bums  1901,  §3903  R.  S.  1881),  confers  upon 
such  corporation  certain  powers  which  are  thereunder  ex- 
pressly made  subject  to  the  liabilities  and  restrictions  ex- 
pressed. These  powers  as  enumerated  in  the  various  sub- 
divisions may  be  epitomized  as  follows:  (1)  To  make  nec- 
essary examination  and  survey  for  the  proposed  road;  to 
enter  upon  the  lands  or  waters  of  any  person,  "but  subject 
to  responsibility  for  all  damage  which  they  shall  do 
thereto."  (2)  To  take  voluntary  grants  and  donations. 
Real  estate  thus  received  to  ^%e  held  and  used"  for  the 
purpose  of  such  grants  only.  (3)  To  purchase  and  hold 
lands  and  other  property  necessary  to  accomplish  the  ob- 
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jects  for  which  it  is  created,  'Tbut  not  until  the  compensa- 
tion *  *  *  shall  have  been  paid  *  *  *  or  de- 
posited." (4)  To  lay  out  its  road  and  take  lands  necessary 
for  its  proper  construction.  (5)  "To  construct  its  road 
upon  or  across  any  stream  of  water,  watercourse,  road, 
highway,  railroad  or  canal,  so  as  not  to  interfere  with  the 
free  use  of  the  same,  which  the  route  of  its  road  shall  inter- 
sect, in  such  manner  as  to  aflFord  security  for  life  and  prop- 
erty ;  but  the  corporation  shall  restore  the  stream  or  water- 
course, road  or  highway,  thus  intersected  to  its  former 
state,  or  in  a  suflScient  manner  not  to  unnecessarily  impair 
its  usefulness  or  injure  its  franchises."  (6)  To  cross  other 
railroads.  (7)  To  purchase  lands  in  order  that  it  may 
change  the  line  of  its  road.  (8)  To  transport  persons  and 
property  by  steam  or  other  mechanical  power,  and  receive 
compensation  therefor.  *  (9)  To  erect  and  maintain  neces- 
sary buildings.  (10)  To  regulate  traffic  over  its  line. 
Sections  fourteen,  fifteen,  sixteen,  seventeen,  and  eighteen 
of  said  act  relate  to  the  acquirement  of  lands  by  appropria- 
tion. 

The  appellee  railroad  company  exists  by  virtue  of  this 
legislation.  Availing  itself  of  the  power  conferred  upon  it 
by  the  act  which  makes  its  existence  possible,  it 
7.  now  proposes  to  evade  the  limitations  placed  upon 
the  exercise  of  such  powers  by  the  same  statute.  It 
calmly  assumes  the  dignified  position  of  a  natural  person 
possessing  inherent  rights  independent  of  legislation,  ignor- 
ing what  it  in  fact  is,  how  it  was  made,  and  who  made  it. 
Nothing  can  be  better  settled  than  that  a  corporation  being 
a  mere  creature  of  the  law,  possesses  those  powers  only 
which  are  given  to  it  by  its  charter,  either  expressly  or 
impliedly,  as  necessary  in  strict  furtherance  of  the  object 
of  its  creation,  Huntington  v.  National  Sav,  Bank 
(1877),  96  TJ.  S.  388,  24  L.  Ed.  777;  Beaty  v.  Knowler 
(1830),  4  Pet.  *152,  7  L.  Ed.  813;  Runyan  v.  Coster 
(1840),  14  Pet.  *122,  10  L.  Ed.  382. 
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The  charter  of  a  corporation  is  the  measure  of  its  powers, 

the  enumeration  of  which   implies  the  exclusion  of  all 

others.     Oreen  Bay,  etc.,  R.  Co.  v.  Union  Steam- 

8.  boat  Co.  (1882),  107  U.  S.  98,  27  L.  Ed.  413,  2 
Sup.  Ct  221;  Fertilizing  Co.  v.  Hyde  Park  (1878), 

97  U.  S.  659,  24  L.  Ed.  1036;  St.  Clair,  etc..  Turnpike 
Co.  V.  Illinois  (1877),  96  U.  S.  63,  24  L.  Ed.  651. 

The  terms  of  the  statute  referred  to  do  not  permit  a 
railroad  corporation  to  construct  its  road  across  any  stream 
of  water,  watercourse,  or  canal  without  restoring 
2.     the  same  in  a  sufficient  manner  not  unnecessarily  to 
impair  its  usefulness.    The  power  to  cross  thus  con- 
ferred, when  taken,  is  taken  subject  to  the  limitation  and 
not  otherwise. 

The  second  proposition  argued  is  equally  ineffective.    If 

the  provisions  of  the  fifth  subdivision  of  §5153,  supra, 

were  intended  to  apply  only  to  navigable  streams, 

9.  it  is  to  be  presumed  that  the  legislature  would  have 
so  stated.  The  words  used  are  of  the  most  com- 
prehensive character,  and  do  not  admit  of  any  other  mean- 
ing being  placed  upon  them  than  the  clear  and  ordinary 
one  which  they  in  themselves  convey.  State  v.  Shelton 
(1906),  38  Ind.  App.  80. 

The  distinction  between  public  and  private  nuisances  is 
entirely  foreign  to  the  decision.     The  restriction  upon  the 

appellee's  power  to  cross  any  stream  of  water  or 
10.     watercourse,  contained  in  the  fifth  subdivision  of 

the  foregoing  statute,  is  no  different  in  principle 
from  the  restriction  contained  in  the  first  subdivision, 
upon  its  power  to  make  preliminary  surveys,  etc.  The  re- 
sponsibility therein  declared  is  by  the  act  made  a  necessary 
incident  to  the  exercise  of  the  power  granted.  Whether 
the  legislature  could  have  empowered  a  corporation  to  act 
in  either  regard  without  limitation  is  not  important,  since 
it  did  not,  in  either  case,  attempt  so  to  do. 
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The  corporation  constructing  the  railroad  in  question, 

without  regard   to   the   statutory  liability   of   restriction, 

could  not,  by  a  conveyance  to  appellee,  convey  a 

11.     greater  right  than  it  possessed,  nor  could  it  by  such 

transaction  relieve  appellee  from  the  performance 

of  a  statutory  duty. 

It  is  not,  therefore,  necessary  to  enter  into  a  discussion 
of  the  distinctions  between  private  and  public  nuisances, 
since  an  act  in  defiance  of  the  statute  is  essentially 
10.     unlawful,  and  not  within  the  principle  requiring 
notice  to  the  purchasers  of  land  upon  which  a  pri- 
vate nuisance  exists. 

The  petition  for  a  rehearing  is  overruled. 

Black,  P.  J.,  Comstock,  Myers  and  Kobinson,  JJ.,  concur. 

Dissenting  Opinion. 

Wiley,  J. — I  could  not  concur  with  my  associates  in  the 
decision  of  this  cause,  and  the  prevailing  opinion  discloses 
my  dissent.  It  was  not  my  intention  at  the  time  to  write 
a  dissenting  opinion,  but,  upon  reflection  and  further  con- 
sideration, I  have  concluded  to  state,  as  briefly  as  I  can, 
my  reasons  for  dissenting.  .To  do  this  satisfactorily  to 
myself,  I  desire  to  state  the  substance  of  the  complaint,  and 
all  the  important  facts  specially  found. 

Opposing  counsel  do  not  agree  as  to  the  theory  upon 
which  the  complaint  proceeds,  and  while  I  do  not  think  it 
makes  any  material  difference,  as  affecting  the  decision,  I 
quote  from  the  complaint  as  follows:  "That  when  said 
railroad,  now  owned,  maintained,  and  operated  by  the 
defendant,  was  constructed  on  and  across  the  lands  now 
owned  by  the  plaintiff  and  above  described,  it  was  built 
and  placed  upon  a  high  embankment;  that  said  embank- 
ment was  so  made  across  said  branch  or  creek ;  that  in  order 
to  permit  the  free  flow  of  water  in  said  branch  or  creek, 
through  and  across  said  embankment,  said  defendant's  pre- 
decessor in  the  ownership  of  said  road  built  and  maintained 
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an  opening  in  said  embankment,  with  a  trestle  overhead, 
upon  which  were  placed  the  railroad  tracks  of  the  defend- 
ant's predecessor  company;  that  said  opening  as  it  was 
originally  built,  constructed  and  maintained  was  suffi- 
ciently large  to  permit  the  free  flow  at  all  times  of  all  water 
in  said  creek  or  branch ;  that  within  the  last  five  years,  the 
exact  date  of  which  the  plaintiff  is  imable  to  give,  the  de- 
fendant, or  its  immediate  predecessor  in  the  ownership  of 
said  road,  placed  in  said  opening  an  iron  pipe  about  three 
and  one-half  feet  in  diameter  and  filled  said  opening 
around  said  pipe  with  dirt  and  stones,  thereby  stopping 
and  closing  up  said  opening,  except  so  much  thereof  as  is 
embraced  within  the  circumference  of  said  pipe;  that  the 
acts  of  said  defendant  in  removing  said  trestle  and  re- 
placing same  with  said  iron  pipe  were  wrongful  and  negli- 
gent in  this,  that  the  water  running  through  said  water- 
course was  diverted  and  changed  from  its  natural  course, 
and  said  pipe  was  insufficient  to  carry  off  the  water  of  said 
watercourse,  but  that  the  course  of  the  same  was  changed 
and  part  of  the  water  thrown  back  upon  the  lands  of  the 
plaintiff,  flooding  such  lands,  and  part  was  thrown  against 
plaintiff's  land  on  the  opposite  side  from  his  house,  washing 
excavations  therein.  Plaintiff  further  avers  that  said  de- 
fendant has  been  the  owner  of  said  railroad  for  more  than 
five  years,  and  ever  since  it  has  so  owned  said  railroad  it 
has  so  maintained  said  dam  and  said  pipe  in  said  embank- 
ment, and  has  so  continued  and  maintained  the  obstruction 
of  said  watercourse,  and  has  so  continued  to  cause  the  water 
in  said  watercourse  to  be  diverted  and  changed  as  afore- 
said.'' 

It  will  be  observed  that  it  is  first  charged  that  within 
the  last  five  years  the  "defendant,  or  its  immediate  pred- 
ecessor in  the  ownership  of  said  road,"  placed  in  the 
opening  in  the  embankment  an  iron  pipe  for  the  flow  of  the 
water.  It  is  then  averred  that  appellant  has  been  the  owner 
of  the  road  for  more  than  five  years,  etc.     The  first  aver- 
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ment,  as  to  which  company  put  in  the  pipe,  is  negative  and 
uncertain,  for  it  is  charged  that  either  the  appellee  or  its 
predecessor  did  it,  and  that  it  was  done  within  the  ^last 
five  years."  The  subsequent  averment  that  appellee  had 
owned  the  road  for  more  than  five  years,  carries  with  it  the 
necessary  conclusion  that  it  put  in  the  pipe.  This  conclu- 
sion is  made  irresistible  by  the  averment  that  it  was  put 
in  "within  the  last  five  years."  As  appellee  had  owned  the 
road  for  more  than  five  years,  and  the  pipe  was  put  in 
within  the  last  five  years,  it  would  have  been  a  physical 
impossibility  for  appellee's  predecessor  to  have  created  the 
nuisance  of  which  complaint  is  made.  It  is  also  specifically 
alleged  that  "the  acts  of  said  defendant  in  removing  said 
trestle  and  replacing  same  with  said  iron  pipe  were  wrong- 
ful and  negligent,"  etc.  The  conclusion  to  me,  from  these 
averments,  is  that  the  complaint  proceeds  upon  the  theoiy 
that  appellee  put  in  the  pipe,  and  created  the  obstruction 
to  the  flow  of  water,  etc.  This  would  create  a  liability 
against  appellee,  for  which  it  could  be  required  to  respond 
in  damages  without  regard  to  the  question  of  notice. 
Having  proceeded  upon  that  theory,  appellant  is  bound  by 
it  through  the  entire  progress  of  the  case.  Cleveland,  etc., 
R.  Co.  V.  Dugan  (1898),  18  Ind.  App.  435,  and  cases  there 
cited. 

The  evidence  is  not  in  the  record,  and  no  attempt  has 
been  made  to  bring  it  in.  In  the  absence  of  the  evidence, 
and  as  the  jury  returned  a  general  verdict  for  appellee,  all 
reasonable  inferences  in  support  of  that  general  verdict  will 
be  indulged.  It  must,  therefore,  stand,  unless  the  facts 
specially  found  are  in  irreconcilable  conflict  with  it,  and  in 
that  event  it  must  yield  to  the  more  potent  influence  of  the 
facts  which  antagonize  it  The  following  interrogatories 
and  answers  show  that  appellant's  predecessor  put  in  the 
pipe,  and  that  its  railroad  right  of  way  was  afterward  con- 
veyed to  appellee  in  the  condition  in  which  it  was  when  the 
injury  to  appellant's  property  occurred:     "Was  said  iron 
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pipe  put  in  by  the  Louisville,  New  Albany  &  Chicago  Rail- 
way Company  ?  A.  Yes.  Has  said  pipe  been  left  just  as 
it  was  so  put  in  by  said  company  ?  A.  Yes.  Was  the  prop- 
erty of  said  company,  including  its  right  of  way  and  said 
pipe,  afterwards  conveyed  to  the  defendant  by  deed? 
A.  Yes.  Has  defendant  ever  made  any  changes  in  said 
pipe  or  opening  since  it  has  owned  said  property  ?  A.  No." 
Upon  these  facts  counsel  for  appellant  insist  that  appellee 
is  liable  for  maintaining  the  nuisance  complained  of,  after 
it  acquired  the  railroad  and  right  of  way,  as  it  is  alleged 
in  the  complaint  that  the  injury  to  appellant's  property 
occurred  within  three  years  before  the  commencement  of 
the  action,  and  that  that  is  the  theory  of  the  complaint.  If 
appellee  is  thus  liable,  without  reference  as  to  whether  it 
created  the  nuisance,  or  acquired  the  property  with  the 
nuisance  attached,  then  the  point  may  be  well  taken,  and 
the  majority  opinion  is  correct.  On  behalf  of  appellee  it  is 
earnestly  argued  that  appellant  cannot  recover  for  two  rea- 
sons: (1)  That  the  complaint  proceeds  upon  the  theory 
that  appellee  erected  the  obstruction  complained  of,  and 
the  jury  found  against  it,  by  the  facts  established  by  the 
answers  to  interrogatories.  (2)  That  as  appellee's  prede- 
cessor erected  the  obstruction,  before  it  could  be  held  H&ble 
it  was  entitled  to  notice  and  a  request  to  abate  the  nuisance. 
Having  tried  to  state  fully  and  fairly  the  issues  tendered 
by  the  complaint,  the  facts  as  specially  found,  and  the  op- 
posing and  conflicting  positions  assumed  by  counsel,  I  now 
direct  my  attention  to  the  prevailing  opinion,  before  en- 
tering upon  a  discussion  of  the  legal  questions  involved.  If 
I  comprehend  the  opinion  correctly,  appellee  is  held  liable, 
not  for  creating,  but  maintaining  the  nuisance,  on  the 
theory  that  it  is  a  direct  violation  of  the  statute;  that 
"each  day  of  the  continuance  of  such  obstruction  is  a  fresh 
violation  of  the  statute,"  and  "that  an  act  done  in  defiance 
of  a  mandatory  statute  is  essentially  unlawful."  The 
statute  which  my  associates  consider  as  controlling  is  sub- 
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division  five  of  §5153  Bums  1901,  §3903  R.  S.  1881,  and 
80  much  of  it  as  is  pertinent  to  -the  question  under  con- 
sideration is  as  follows:  "Every  such  corporation  shall 
possess  the  general  powers,  and  be  subject  to  the  liabilities 
and  restrictions  expressed  in  the  special  powers  following: 
*  *  *  Fifth.  To  construct  its  road  upon  or  across  any 
stream  of  water,  watercourse,  *  *  *  so  as  not  to  in- 
terfere with  the  free  use  of  the  same,  which  the  route  of 
its  road  shall  intersect,  in  such  manner  as  to  afford  security 
for  life  and  property ;  but  the  corporation  shall  restore  the 
stream  or  watercourse  *  *  *  thus  intersected,  to  its 
former  state,  or  in  a  sufiicient  manner  not  to  unnecessarily 
impair  its  usefulness  or  injure  its  franchises."  The  pre- 
vailing opinion  says:  "The  corporation  which  chooses  to 
avail  itself  of  the  power  thus  granted  takes  it  subject  to  the 
liabilities  and  restrictions  expressed  in  the  act.  The  duty 
which  it  assumes  is  a  continuing  one."  As  applied  to  the 
original  wrongdoer,  the  rule  just  quoted  is  a  correct  expres- 
sion of  the  law,  but  where  I  differ  with  my  associates  is  in 
the  application  of  that  rule  to  an  innocent  grantee,  without 
notice.  If  the  rule  is  applicable  alike  to  the  original  wrong- 
doer and  its  grantee,  the  conclusion  as  announced  in  the 
opiilion  is  correct  My  judgment  is  that  the  premise  is 
false,  and  necessarily  the  conclusion  wrong.  By  the 
original  opinion  appellant  is  held  liable  because  of  the  act 
of  its  predecessor  in  ownership,  and  because  such  act  is  a 
continuing  wrong,  regardless  of  whether  appellant  had 
notice  of  the  wrong.  With  the  utmost  deference  to  my 
associates,  I  venture  the  suggestion  that  they  have  been  led 
into  error  by  their  failure  to  draw  the  essential  distinction 
between  a  public  and  a  private  nuisance.  The  cases  re- 
ferred to  in  support  of  the  proposition  that  each  day's  con- 
tinuance of  the  obstruction  is  a  fresh  violation  of  the 
statute  have  no  reference  to  or  bearing  on  the  liability  of  a 
grantee  of  a  private  nuisance.  In  Pettis  v.  Johnson 
(1877),  56  Ind.  139,  the  nuisance  complained  of  was  the 
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obstruction  of  a  public  street  by  the  erection  of  a  stairway, 
under  authority  attempted  to  be  given  by  a  town  board. 
The  court  said :  "The  present  owner  of  the  stairway  is  liable 
for  its  continuance,  it  being  a  public  nuisance,  notwithstand- 
ing he  did  not  erect  it,  because,  it  becomes,  each  day  of  its 
existence,  a  fresh  nuisance."  The  conclusion  seems  irre- 
sistible that  the  decision  was  placed  upon  the  ground  that 
the  stairway  was  a  public  nuisance.  This  being  true,  if  it 
was  a  private  one,  there  would  be  no  liability  of  a  grantee 
without  notice,  etc.  In  State  v.  Louisville,  etc.,  R.  Co. 
(1882),  86  Ind.  114,  there  was  an  indictment  for  maintain- 
ing a  public  nuisance,  and  no  question  was  presented  as  to  the 
liability  of  a  grantee.  In  that  case  it  was  held  that  each 
day's  violation  would  constitute  a  separate  and  continuing 
wrong.  This  is  undoubtedly  true  as  to  a  public  nuisance, 
for  it  cannot  ultimately  ripen  into  a  right  by  prescriptioiL 
A  contrary  rule  prevails  as  to  a  private  nuisance. 

That  the  obstruction  of  the  street  was  a  public  nuisance 
fully  appears  from  the  following  quotation  from  State  v. 
Louisville,  etc.,  B.  Co.,  supra:  "The  doing  of  a  lawful  act 
in  an  illegal  and  wrongful  manner  may  cause  the  thing 
done  to  be  treated  as  a  public  nuisance.  *  *  *  A  rail- 
road company  having  the  right  to  use  the  streets  may  un- 
questionably be  subject  to  indictment  if  it  so  abuses  its 
rights  and  privileges  as  unnecessarily  or  unreasonably  to 
encumber  or  obstruct  the  streets.'^  The  remaining  case 
cited  is  LaJce  Shore,  etc.,  B.  Co.  v.  Mcintosh  (1895),  140 
Ind.  261.  That  case  grew  out  of  an  improper  condition  of 
a  public  crossing,  and  it  was  alleged  that  appellant  had  full 
notice  of  the  fact  While  the  court  held  that  the  complaint 
charged  that  appellant  created  the  condition,  yet  it  would 
be  liable  because  it  still  maintained  and  used  the  negli- 
gently constructed  crossing.  That  was  also  a  public 
nuisance.  The  opinion  refers  to  the  act  of  appellee's  pred- 
ecessor as  "done  in  defiance  of  a  mandatory  statute,"  and 
says  that  it  was  "essentially  unlawful."     In  the  case  of 
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Cleveland,  etc.,  R.  Co.  v.  Wisehart  (1903),  161  Ind.  208, 
it  was  held  that  a  railroad  company  was  not  liable  for 
damages  to  adjoining  lands  from  the  obstruction  of  a  water- 
course by  a  roadbed  embankment,  in  the  absence  of  wilful- 
ness or  negligence.  In  that  case  §5153,  supra,  was  under 
consideration,  and  the  act  complained  of  was  the  obstruc- 
tion of  a  watercourse.  The  court  said:  "The  statute 
hereinbefore  set  out  expressly  authorized  the  railroad  com- 
pany to  construct  its  road  upon  or  across  the  stream  or 
watercourse  in  controversy,  subject  to  the  conditions 
therein  provided,  and  for  merely  doing  what  the  law  au- 
thorized certainly  affords  appellee  no  cause  of  action.  Ap- 
pellant undoubtedly  had  the  right  to  construct  the  trestle 
bridge  and  the  embankment,  as  shown,  on  its  own  premises 
or  right  of  way.  These  were  necessary,  as  we  may  assume, 
to  the  successful  operation  of  its  road.  Therefore,  to 
render  tortious  the  act  of  appellant  in  allowing  or  causing 
the  dirt  used  in  the  construction  of  said  embankment  to 
spread  or  fill  up  the  ditch  or  waterway,  as  alleged,  there 
should  have  been  some  averments  or  allegations  to  show 
that  the  act  of  filling  up  the  ditch  on  its  own  lands,  and 
thereby  obstructing  the  flow  of  the  water,  was  either  wil- 
fully or  negligently  done  to  the  injury  of  appellee.  Bel- 
linger V.  New  YorJe  Cent.  R.  Co.  [1861],  23  N.  T.  42; 
Wallace  v.  Columbia,  etc.,  R.  Co.  [1890],  34  S.  C.  62,  12 
S.  E.  815;  Koch  v.  Delaware,  etc.,  R.  Co.  [1892],  54 
K  J.  L.  401,  24  Atl.  442 ;  Pittsburgh,  etc.,  R,  Co.  v.  Oille- 
land  [1867],  56  Pa.  St.  445,  94  Am.  Dec.  97;  Terre 
Haute,  etc.,  R.  Co.  v.  McKinley  [1870],  33  Ind.  274; 
Pennsylvania  Co.  v.  Marion  [1885],  104  Ind.  239 ;  Powers 
V.  Si.  Louis,  etc.,  R.  Co.  [1897],  71  Mo.  App.  540;  3  El- 
liott, Railroads,  §§937,  1005,  1057;  1  Chitty,  Pleading 
(16th  Am.  ed.),  *403.  The  rule  is  well  settled  that,  if  a 
person  does  a  lawful  act  on  his  own  premises  he  is  not  liable 
for  damages  resulting  therefrom,  unless  the  act  was  so  done 
as  to  constitute  actionable  negligence.     Wallace  v.  Colum- 
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bia,  etc.,  R.  Co.,  supra,  is  a  case,  at  least  to  an  extent,  very 
similar  to  the  one  at  bar.  The  railroad  company  therein 
was  charged  with  having  obstructed  and  stopped  the  natural 
flow  of  a  stream  of  water  by  reason  of  constructing  a  dam 
on  its  right  of  way,  and  thereby  causing  the  water  to  back 
upon  and  flood  the  lands  of  the  plaintiff  to  his  damage.  It 
was  held  by  the  court  that  'in  an  action  against  a  railroad 
company  for  damage  done  to  plaintiff's  land,  through  which 
a  right  of  way  had  been  given,  caused  by  the  obstruction  by 
defendant  of  flowing  streams,  the  complaint  fails  to  state 
facts  sufficient  to  constitute  a  cause  of  action,  where  it  does 
not  allege  any  facts  tending  to  show  that  the  railroad  com- 
pany, in  constructing  its  roadbed,  wantonly  or  negligently 
or  unskilfully  obstructed  these  streams  at  their  crossing.^ " 
Appellee's  grantor  had  a  right,  both  under  the  statute  and 
at  common  law,  to  do  what  it  did,  subject,  of  course,  to 
the  conditions  prescribed  by  the  statute.  It  did  a  lawful 
act  upon  its  own  premises,  and,  in  the  absence  of  wilful- 
ness or  negligence  in  doing  it,  as  it  was  not  an  insurer,  it 
would  not  have  been  liable,  and  its  grantee,  without  notice, 
certainly  would  not  be  liable.  The  only  charge  in  the  com- 
plaint is  that  the  opening  was  negligently  reduced,  but 
there  is  no  charge  of  negligently  continuing  the  condition. 
If  the  rule  declared  in  Cleveland,  etc.,  R.  Co.  v.  Wisehart, 
supra,  is  the  law,  and  it  must  be  so  accepted,  I  cannot  see 
how  the  act  of  appellee's  grantor  was  essentially  unlawful, 
or  done  in  defiance  of  a  "mandatory  statute."  It  is  my 
judgment  that  this  statute  gave  to  railroad  companies  no 
rights  or  privileges  which  they  did  not  possess  prior  to  its 
enactment,  or  place  upon  them  any  new  duties  or  burdens. 
They  possessed  the  right  to  construct  their  roads  over  and 
across  streams  or  watercourses,  and  at  common  law  were 
required  to  do  the  very  things  enjoined  by  the  statute.  It 
has  always  been  the  law  that  one  riparian  owner  cannot 
obstruct  the  flow  of  water  so  as  to  impair  its  usefulness  to 
other  riparian  owners,  or  cause  water  to  overflow  to  their 
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injury.  Weis  v.  City  of  Madison  (1881),  75  Ind.  241,  39 
Am.  Eep.  135;  Bristol  Hydraulic  Co.  v.  Boyer  (1879),  67 
Ind.  236;  Scheible  v.  Law  (1879),  65  Ind.  332;  Lane  v. 
Miller  (1864),  22  Ind.  104;  Cory  v.  Silcox  (1854),  6  Ind. 
39;  Summy  v.  Mulford  (1839),  5  Blackf.  202. 

It  must  be  assumed  that  appellee's  grantor  owned  its 
right  of  way.  As  such  right  of  way  crossed  this  water- 
course, it  owned  the  bed  thereof  the  entire  width  of  its 
right  of  way.  Sphung  v.  Moore  (1889),  120  Ind.  352; 
Bonewits  v.  Wygant  (1881),  75  Ind.  41 ;  Ridgway  v.  Lud- 
low (1877),  58  Ind.  248;  Ross  v.  Faust  (1876),  54  Ind. 
471,  23  Am.  Rep.  655;  State  v.  Pottmeyer  (1870),  33  Ind. 
402,  5  Am.  Eep.  224.  It  therefore  follows  that  appellee, 
as  grantee,  owns  all  of  the  title  which  there  is  in  the  land 
over  which  the  stream  flows.  It  cannot  be  successfully 
denied  that  the  nuisance  is  a  private  one ;  that  there  are  no 
averments  in  the  complaint  that  appellee  knew  of  its  ex- 
istence, and  no  facts  found  that  can  lead  to  the  conclusion 
that  it  did  know  of  it. 

With  this  review  of  the  opinion,  and  the  authorities  in 
support  of  it,  I  proceed  to  the  consideration  of  appellee's 
liability,  under  the  averments  of  the  complaint  and  the 
facts  specially  found.  Upon  the  theory  of  the  complaint 
it  was  not  necessary  to'  aver  and  prove  notice  to  appellee 
before  the  commencement  of  the  action.  But  it  was  neces- 
sary to  prove  that  it  created  the  nuisance  complained  of. 
It  is  established  by  the  great  weight  of  the  authorities  that 
while  it  is  not  necessary  to  notify  one  whose  act  or  acts  con- 
stitute a  nuisance,  or  request  him  to  abate  it,  yet,  where  the 
property  upon  which  it  is  created  is  transferred  to  another 
during  its  existence,  such  grantee  is  not  liable  for  its  con- 
tinuance until  it  has  been  notified  of  the  fact  that  it  is  a 
nuisance  or  has  been  requested  to  abate  it ;  unless  it  appears 
that  he  had  full  knowledge  of  the  facts  which  would  have 
been  conveyed  to  him  by  such  notice.  He  who  creates  or 
originates  the  nuisance  continues  liable.     But  the  party 
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damaged  cannot  pursue  the  lessee  or  grantee  until  he  has 
put  such  party  on  his  guard,  and  so  it  was  said  in  City  of 
Valparaiso  v.  Bozarih  (1899;,  153  Ind.  536,  538,  47  L. 
R.  A.  487:  "It  is  settled  that  when  a  party  erects  or  is 
the  author  of  a  nuisance,  an  action  may  be  maintained 
against  him  to  abate  the  nuisajice  without  any  notice  or  re- 
quest to  remove  the  same."  Citing  many  cases.  But  the 
rule  is  different  where  a  nuisance  has  been  erected  or 
created  upon  real  estate  by  one  party  who  afterward  con- 
veys it  to  his  grantee  with  the  nuisance  upon  it.  "It  is  held 
in  many  cases  that  the  grantee  or  lessee  of  real  estate,  upon 
which  there  is  an  existing  nuisance  of  a  nature  not  essen- 
tially unlawful,  is  liable  to  an  action  therefor  only  after 
notice  to  remove  or  abate  it."  City  of  Valparaiso  v. 
Bozarih,  supra.  In  support  of  the  rule  there  declared,  a 
great  many  authorities  are  collected  and  cited.  In  Plumer 
v.  Harper  (1824),  3  N.  H.  88,  it  was  said:  "It  is  agreed, 
in  all  the  books,  that  the  grantee  is  not  liable  until,  upon 
request,  he  refuses  to  remove  the  nuisance."  In  a  note  to 
said  case  in  14  Am.  Dec.  333,  336,  it  was  said:  "The 
overwhelming  weight  of  authority  therefore,  is  in  favor 
of  the  position  that  no  action  will  lie  against  him  [the 
grantee]  for  merely  continuing  the  erection,  which  consti- 
tutes the  nuisance,  in  its  original  state,  unless  he  has  notice 
to  abate  it,  and  such  notice  is  alleged."  The  reason  of  the 
principle  of  law  under  consideration  is  so  well  stated  in 
Johnson  v.  Lewis  (1839),  13  Conn.  303,  33  Am.  Dec.  405, 
that  I  make  the  following  quotation:  "But  the  law  is  well 
settled  that  the  purchaser  of  the  property  on  which  a 
nuisance  is  erected  is  not  liable  for  its  continuance,  unless 
he  has  been  requested  to  remove  it.  This  rule  is  very  rea- 
sonable. The  purchaser  of  property  might  be  subjected  to 
great  injustice,  if  he  were  made  responsible  for  conse- 
quences of  which  he  was  ignorant,  and  for  damages  which 
he  never  intended  to  occasion.  They  are  often  such  as 
cannot  easily  be  known,  except  to  the  party  injured.     The 
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plaintiff  ought  not  to  rest  in  silence,  and  finally  surprise  an 
unsuspecting  purchaser,  by  an  action  for  damages;  but 
shbuld  be  presumed  to  acquiesce  until  he  requests  a  removal 
of  the  nuisance."  In  the  case  of  Pierson  v.  Olean  (1833), 
14  N.  J.  L.  36,  25  Am.  Dec.  479,  I  find  the  following  apt 
language.  'The  only  question  presented  to  the  court  on 
the  pleadings  in  this  case,  is,  whether  the  action  for  con- 
tinuing a  nuisance,  will  lie  against  him,  who  did  not  erect 
it,  before  any  request  made  to  him  to  remove  or  abate  the 
injury.  The  plaintiff's  declaration  is  not  for  erecting,  but 
for  maintaining  and  keeping  up  the  dam.  The  defendant 
says,  that  the  dam  was  erected  before  he  became  seized  or 
possessed  of  the  premises,  and  that  the  plaintiff  did  not  at 
any  time  before  the  commencement  of  the  action  request 
him  to  reform  or  remove  the  injury  complained  of. 
*  *  *  The  law  is  settled  in  PenruddocTcs  Case  [1698], 
5  Coke  101,  has  never,  I  believe,  been  seriously  questioned 
since.  In  that  case  it  was  resolved,  that  though  the  con- 
tinuance of  the  nuisance  by  the  feoffee  was  a  new  wrong, 
yet  a  quod  permittat  would  not  lie  against  him,  without  the 
request  made." 

Counsel  for  appellant  in  their  brief  say  that  the  theory 
of  the  complaint  is  to  recover  damages  for  the  maintenance 
of  the  obstruction  and  nuisance  during  the  past  three  years. 
If  I  should  accept  the  view  thus  expressed  by  counsel 
(which  I  cannot  do,  from  what  I  have  already  said),  the 
case  last  cited,  which  I  accept  as  authority,  would  be  fatal 
to  appellant's  contention.  In  harmony  with  that  case  is 
that  of  Groff  v.  Ankembrandt  (1888),  124  Dl.  61,  16  K 
E.  40,  7  Am.  St.  342.  In  that  case  the  injury  occurred  by 
reason  of  damming  the  flow  of  a  watercourse,  and  there  was 
no  averment  that  the  dam  constituting  a  nuisance  was 
erected  by  the  defendant,  and  so  the  court  held  that  it  must 
be  assumed  that  the  charge  was  that  the  defendant  was 
liable  for  continuing  it  In  the  course  of  the  decision  the 
court  said:    ''Where  a  party  comes  into  the  possession  of 
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land  as  grantee  or  lessee,  with  an  existing  nuisance  iipon 
such  land,  and  he  merely  permits  the  nuisance  to  remain 
or  continue,  he  cannot  be  held  liable  in  an  action  for  dam- 
ages, until  he  has  been  first  notified  or  requested  to  remove 
the  nuisance.  It  is  not  right  that  one,  who  did  not  put 
the  nuisance  upon  the  premises  in  the  first-  place,  should 
be  held  responsible  for  injuries  that  may  not  have  been 
caused  by  any  act  of  his  own."  It  would  be  an  unreason- 
able rule  to  hold  a  party  having  no  knowledge  or  notice  of 
an  existing  evil  responsible  for  resulting  damages.  This 
rule  is  supported  both  in  reason  and  by  authority.  Conhoc- 
tan  8tone  Road  v.  Bujfalo,  etc.,  R.  Co.  (1873),  51  N.  Y. 
673,  10  Am.  Rep.  646.  The  rule  seems  to  be  well  fortified 
that  he  who  erects  a  nuisance  upon  his  real  estate  does  not, 
by  conveying  the  land  to  another,  transfer  the  liability  for 
the  erection  of  the  nuisance  to  the  grantee.  This  is  not  a 
harsh  rule,  but,  on  the  other  hand,  a  just  one,  as  in  such 
case  the  original  wrongdoer  continues  liable  notwithstand- 
ing his  alienation.  Eastman  v.  Amoskeag  Mfg.  Co, 
(1862),  44  N.  H.  143,  82  Am.  Dec.  201. 

The  case  of  Central  Trust  Co.  v.  ^Yahas^l,  etc.,  R.  Co. 
(1893),  57  Fed.  441,  is  directly  in  point.  It  had  relation 
to  a  culvert  which  was  built  over  a  small  stream.  Action 
was  brought  to  recover  damages  against  a  subsequent  owner 
of  the  property  because  the  culvert  was  not  made  large 
enough.  It  was  there  assumed  by  the  court  that  it  was  the 
duty  of  the  railroad  company  to  exercise  reasonable  care  in 
constructing  passageways  for  water  under  its  bridges  and 
through  its  embankments  so  as  not  unnecessarily  to  impair 
its  flow.  The  question  there  for  decision  was,  whether  the 
Wabash,  St.  Louis  &  Pacific  Railway  Company,  who  had 
succeeded  by  purchase  to  the  rights  of  the  property,  etc.,  of 
the  company  which  constructed  the  embankment  and 
culvert,  was  responsible  for  damages  resulting  from  the 
failure  of  its  remote  grantee  to  construct  a  sufficient  em- 
bankment and  culvert  over  the  watercourse.    In  his  opinion 
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Judge  Baker  said:  "The  nuisance,  if  there  was  one,  had 
been  erected  before  the  conveyance  of  the  railway  to  its 
present  owners,  by  a  previous  owner,  and  all  that  the  re- 
ceiver or  the  railway  he  represents  has  done  is  merely  to 
continue  the  culvert  and  embankment  as  they  were  at  the 
time  the  title  was  acquired.  The  subject  has  been  fully 
considered  by  the  courts  both  in  England  and  in  this 
country,  and,  while  there  is  not  entire  harmony  in  the  views 
expressed  by  them,  the  rule  to  be  deduced  from  their  de- 
cisions is  that  an  action  on  the  case  for  a  nuisance  lies 
both  against  the  person  who  originally  committed  it  and 
against  the  person  in  the  occupation  or  possession  of  the 
premises  who  suffers  it  to  continue,  for  the  reason  that  the 
continuance  of  that  which  was  originally  a  nuisance  is  a 
new  nuisance ;  but,  as  the  purchaser  of  land  might  be  sub- 
ject to  great  injustice  if  made  responsible  for  the  conse- 
quences of  a  nuisance  of  which  he  was  ignorant,  and  for 
damages  which  he  never  intended  to  occasion  or  continue, 
it  has  been  held  ever  since  Penruddock's  Case  [1598],  5 
Coke  101,  that  where  a  party  was  not  the  original  creator 
of  the  nuisance,  he  must  have  notice  of  it,  and  a  request 
must  be  made  to  remove  it,  before  any  action  can  be 
brought.  *  *  *  It  therefore  follows  that  the  mere 
continuance  of  the  alleged  nuisance  on  the  railway  com- 
pany's land,  without  any  finding  of  any  such  knowledge  or 
notice  of  its  existence  as  to  charge  the  company  or  its 
receiver  with  fault  for  its  continuance,  is  not  sufficient  to 
create  any  right  of  action  against  the  company  or  its  re- 
ceiver." 

While  there  are  many  additional  cases  affirming  the  same 
rule  of  law,  and  while  the  standard  text-writers  all  approve 
it,  it  would  be  useless  to  make  further  quotations  from 
them.  I  cite  some  of  the  leading  cases  and  text-books: 
Leahan  v.  Cochran  (1901),  178  Mass.  566,  60  N.  E.  382, 
53  L.  R.  A.  891,  86  Am.  St.  506;  Slight  v.  Outzlaff 
(1873),  35  Wis.  675,  17  Am.  Rep.  476;  Staples  v.  Dickson 
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(1896),  88  Me.  362,  34  Atl.  168;  Bruce  v.  State  (1882), 
87  Ind.  450;  Steinke  v.  Bentley  (1893),  6  Ind.  App.  663; 
Ahem  V.  Steele  (1889),  115  K  Y.  203,  22  N.  E.  193,  12 
Am.  St  778,  5  L.  R  A.  449;  Donough  v.  Oilman  (1861), 
3  Allen  264,  80  Am.  Dec.  72;  Castle  v.  Smith  (1894), 
(Cal.)  36  Pac.  859 ;  1  Chitty,  Pleading  (16th  Am.  ed.),  *94, 
note  (m)  ;  Cooley,  Torts,  *611 ;  2  Wood,  Nuisance  (3d  ed.), 
§822;  Angell,  Watercourses  (7th  ed.),  §403;  Cleveland, 
etc.,  B.  Co.  V.  Wisehart  (1903),  161  Ind.  208;  1  Hilliard, 
Torts  (4th  ed.),  603;  Moak's  Underhill,  Torts,  255; 
Addison,  Torts,  *396,  *397.  So  it  can  make  no  dif- 
ference on  principle,  whether  the  jury  based  their  verdict 
upon  the  theory  that  appellee's  predecessor  created  the 
nuisance,  and  that  appellee  was  a  wrongdoer  in  main- 
taining it,  and  hence  liable  for  resulting  injury,  for  in 
neither  event,  under  the  facts  found,  could  it  be  held  legally 
responsible. 

In  the  light  of  the  authorities,  and  upon  the  question 
tendered  by  the  issues,  I  am  led  to  the  conclusion  that 
appellant  is  not  entitled  to  recover.  This  being  true,  the 
petition  for  a  rehearing  should  be  granted,  and  the  judg- 
ment affirmed. 


Williams  v.  Hoffman. 

[No.  6,087.     Filed  December  12,  1905.     Rehearing  denied  May 
29,  1906.    Transfer  denied  December  21,  1906.] 

1,  Contracts. — Mortgages. — Redemption. — Extension  of  Time 
for. — A  verbal  agreement  to  loan  plaintiff  money  to  pay  the 
redemption  price  of  plaintifTs  land  sold  on  foreclosure,  to  take 
the  purchaser's  certificate  of  sale,  by  assignment,  as  security 
for  the  money  so  loaned,  and  to  extend  the  period  of  redemption 
one  year,  is  valid  and  enforceable,    p.  321. 

2.  Same. — Mortgages. — Certificates  of  Sale. — Redemption. — Ex- 
tension  of  Time  for. — Deeds. — The  taking  of  a  sheriff's  deed  on 
a  certificate  of  sale  under  a  mortgage  foreclosure,  in  violation 
of  the  holder's  verbal  agreement  with  the  owner  to  hold  such 
certificate  for  one  year  from  the  date  of  such  agreement,  does 
not  cut  off  the  owner's  right  to  redeem  within  such  year.    p.  821. 
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3.  Words  and  Phrases.  —  "Redeem."  —  Mortgages.  —  The  word 
"redeem"  imports  that  the  owner  of  the  equity  in  real  estate 
sold  under  execution  or  decree  may  have  the  title,  which  has 
been  divested  by  sale,  vested  again  in  him  by  the  payment  of 
the  proper  amount  of  money  to  the  purchaser,    p.  321. 

4.  Contracts. — Redemption. — Extension  of  Tim^e  for. — ^An  agree- 
ment by  the  holder  of  a  certificate  of  sale  on  a  decree  of  fore- 
closure to  extend  the  period  for  redemption  beyond  the  stat- 
utory period  is  valid,  but  such  redemption  must  be  made  within 
the  agreed  time  or  the  right  will  be  lost.    p.  322. 

5.  Same.  —  Redemption.  —  Extension  of  Time  for.  —  Receipt  of 
Part. — Where  the  holder  of  a  certificate  of  sale  under  decree  of 
foreclosure  agrees  with  the  owner  to  extend  the  period  of  re- 
demption beyond  the  statutory  period,  and  receives  a  part  pay- 
ment of  the  redemption  price,  such  certificate  thereEifter  be- 
comes merely  a  lien  upon  the  land  as  security  for  the  balance 
due.    p.  322. 

6.  Pleading.  —  Complaint.  —  Redemption.  —  Extension  of  Tims 
for. — Breach. — Excuse. — A  complaint  to  redeem  lands  under  an 
agreement  by  the  certificate  holder  to  extend  the  period^  beyond 
the  statutory  period  must  show  a  redemption  or  an  offer  within 
such  extended  period,  or  a  sufficient  excuse  therefor,  and  the 
holder's  taking  a  deed  in  violation  of  such  agreement  to  extend 
is  not  a  sufficient  excuse,    p.  322. 

7.  Same. — Complaint. — Redemption. — Extension  of  Time  for. — 
Breach. — Excuse. — A  complaint  by  the  owner  to  redeem  lands 
under  an  oral  contract  with  the  defendant  certificate  holder  to 
extend  the  period  of  redemption  beyond  the  statutory  period, 
showing  that  by  reason  of  such  holder's  taking  out  a  deed  in 
violation  of  such  agreement,  plaintiff  was  prevented  from 
selling  the  land,  and  that  except  for  such  holder's  taking  out 
such  deed  plaintiff  could  and  would  have  sold  the  land  and  re- 
deemed same,  is  insufficient,    p.  322. 

8.  Judicial  Sales.  —  Redemption.  —  Statutes.  —  Contracts.  — 
Whether  the  right  of  redemption  from  a  judicial  sale  exists  by 
virtue  of  a  statute  or  by  a  contract,  the  provisions  giving  such 
right  must  be  strictly  complied  with,  or  the  right  will  be  lost, 
p.  323. 

9.  Appeal. — Weighing  Evidence. — ^The  Appellate  Court  will  not 
weigh  conflicting  evidence,    p.  323. 

From  Pike  Circuit  Court;  E.  A.  Ely,  Judge. 

Suit   by    Fayette    Williams    against    Stella    Hoffman. 
From  a  decree  for  defendant,  plaintiff  appeals.     Affirmed. 
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Oardiner  &  Slimp  and  Padgett  &  Padgett,  for  appellant 

O'Neall  &  O'Neall,  C.  K.  Tharp,  William  Heffeman 
and  Ezra  Maitingly,  for  appellee. 

Wiley,  J. — Appellant  was  plaintiff  below,  and  brought 
this  suit  against  appellee,  by  which  he  sought  to  redeem 
certain  real  estate  sold  upon  a  decree  of  foreclosure,  under 
a  verbal  contract  with  appellee's  ancestor.  His  complaint 
was  in  three  paragraphs,  to  each  of  which  a  demurrer  for 
want  of  facts  was  addressed.  Such  demurrer  was  sustained 
as  to  the  first  paragraph  and  overruled  as  to  the  second  and 
third.  Appellee  filed  ah  answer  in  several  paragraphs,  to 
which  a  demurrer  was  sustained  as  to  some  of  them  and 
overruled  as  to  others.  To  the  aflBrmative  paragraphs  of 
answer,  which  the  trial  court  held  good  as  against  the  de- 
murrer, appellant  replied  by  way  of  general  denial.  Trial 
by  the  court  resulted  in  a  general  finding  and  decree  for 
appellee.  Appellant's  motion  for  a  new  trial  was  over- 
ruled. Sustaining  the  demurrer  to  the  first  paragraph  of 
complaint  and  overruling  the  motion  for  a  new  trial  are 
assigned  as  errors. 

The  material  averments  of  the  first  paragraph  of  the 
complaint  may  be  epitomized  as  follows:  That  on  May  14, 
1884,  appellant  was  the  owner  of  certain  real  estate,  which 
is  specifically  described,  and  on  that  day  it  was  of  the  value 
of  $10,000;  that  on  said  date  the  Aetna  Life  Insurance 
Company,  to  whom  appellant  had  theretofore  mortgaged 
the  real  estate  to  secure  a  loan  of  $3,000,  foreclosed  the 
mortgage  and  obtained  a  decree  of  sale  to  satisfy  the  judg- 
ment rendered  thereon  in  the  sum  of  $3,459.12;  that  the 
real  estate  was  duly  sold  upon  the  decree  by  the  sheriff  on 
June  14,  1884,  and  was  purchased  by  the  judgment  plain- 
tiff for  the  sum  of  $3,574.07,  and  thereupon  the  sheriff 
issued  to  the  purchaser  a  certificate  of  sale;  that  on  May 
23,  1885,  the  holder  of  the  certificate  assigned  it  to  Francis 
M.  Harned;  that  on  June  — ,  1885,  before  the  expiration 
of  the  year  for  redemption  from  said  sale,  appellant  and 
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Clement  Lee  entered  into  an  agreement  whereby  it  was 
agreed  that  Lee  would  loan  appellant  the  money  required 
to  redeem  the  real  estate  from  the  sheriflF's  sale,  and  take  a 
mortgage  from  appellant  on  the  real  estate  to  secure  repay- 
ment of  the  amount  so  loaned,  with  interest  thereon  at  the 
rate  of  eight  per  cent  per  annum;  that  Lee  went  to  the 
court-house  to  effect  said  redemption  with  the  money  so 
loaned,  and,  upon  investigation  of  the  records,  found  that 
there  were  other  judgments  against  plaintiff  which  would 
be  liens  ahead  of  the  mortgage  to  be  executed  by  appellant 
to  him ;  that  thereupon  the  agreement  was  modified,  and  it 
was  then  agreed  between  appellant  and  Lee  that  instead  of 
taking  a  mortgage  Lee  should  purchase  from  the  holder  the 
sheriff's  certificate  with  the  money  so  loaned  by  him,  and 
hold  said  certificate  in  lieu  of  said  mortgage  to  secure  the 
payment  of  said  loan  and  interest;  that  in  pursuance  of 
said  agreement  Lee  purchased  the  certificate  from  the 
holder,  with  the  money  so  loaned  to  appellant,  and  took  an 
assignment  thereof;  that  under  the  agreement  Lee  was  to 
hold  the  same  for  one  year  as  a  security  for  said  loan ;  that 
on  July  13,  1885,  Lee,  without  the  knowledge  or  consent 
of  appellant,  procured  from  the  sheriff  of  said  county  a 
deed  for  the  real  estate,  based  upon  said  sale  and  cer- 
tificate; that  on  October  — ,  1885,  Lee,  without  right  and 
in  violation  of  his  agreement,  wrongfully  demanded  of  the 
tenant  occupying  said  real  estate  the  possession  thereof,  and 
procured  from  the  tenant  such  possession;  that  ever  after 
October,  1885,  until  his  death,  July  24,  1900,  Lee  held 
possession  of  said  land  wrongfully,  and  without  right  kept 
plaintiff  out  of  possession ;  that  Lee  also  received  the  rents 
and  profits  from  the  real  estate  during  that  period,  which 
were  of  the  value  of  $1,000  per  annum ;  that  after  his  death 
the  lands  of  Lee,  including  the  land  in  controversy,  were 
partitioned  among  his  heirs,  and  the  lands  in  controversy 
were  set  off  to  appellee ;  that  Lee  left  an  estate  of  the  value 
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of  $200,000 ;  that  said  estate  was  solvent,  and  the  adminis- 
tration thereof  was  still  pending;  that  after  said  partition 
appellee  held  possession  of  the  real  estate,  and  received  the 
rents  and  profits  thereof. 

It  is  further  alleged  that,  in  pursuance  of  the  modified 
agreement,  the  certificate  of  sale  aforesaid  was  purchased 
from  Harned,  for  the  sole  use  and  benefit  of  appellant,  at 
and  for  the  sum  of  $4,660,  with  the  money  loaned  by  Lee 
to  appellant;  that,  but  for  said  modified  agreement  and 
the  loan  by  Lee  to  appellant  and  the  assignment  of  the 
certificate  to  Lee  for  the  purpose  aforesaid,  appellant 
could  and  would  have  procured  the  money  to  enable 
him  to  redeem  said  real  estate,  and  he  would  have  re- 
deemed the  same  before  the  end  of  the  redemption  period 
of  one  year,  but  he  relied  solely  and  confidently  upon  the 
.good  faith  of  Lee  that  he  would  carry  out  said  agreement 
on  his  part,  as  he,  said  Lee,  well  knew;  that  thereafter 
appellant  fully  paid  and  satisfied  all  of  the  judgments 
which  were  liens  against  said  real  estate,  except  the  judg- 
ment in  favor  of  said  insurance  company. 

It  is  then  averred  that  if  said  Lee  had  held  said  cer- 
tificate as  he  had  agreed  to  do  for  a  period  of  one  year 
from  June  13,  1885,  and  had  not  taken  a  sheriff's  deed 
thereon,  appellant  could  and  would  have  sold  said  described 
real  estate  for  the  sum  of  $10,000,  out  of  which  he  could 
and  would  have  paid  Lee  the  full  amount  of  said  loan  and 
interest;  that,  if  Lee  would  have  executed  to  him,  or  to  a 
purchaser  from  him,  a  deed  of  conveyance  for  said  de- 
scribed real  estate,  he  could  and  would  have  sold  the  same 
for  a  sum  largely  in  excess  of  said  loan  and  interest,  to  wit, 
for  the  sum  of  $10,000,  and  out  of  the  same  could  and 
would  have  paid  off  said  loan,  all  of  which  said  Lee  re- 
fused to  do,  and  at  no  time  thereafter  would  said  Lee 
receive  from  appellant,  or  any  other  person  for  him,  the 
amount  of  said  loan  with  interest,  nor  upon  such  payment 
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execute  to  plaintiflf,  or  to  any  purchaser  of  said  real  estate, 
a  deed  of  conveyance  therefor,  although  often  requested  and 
demanded  so  to  do ;  that  after  said  Lee  secured  the  sheriff's 
deed  and  took  possession  of  the  real  estate,  appellant  several 
times  thereafter,  within  and  at  the  end  of  one  year,  de- 
manded of  him  that  he  surrender  the  possession  of  the  real 
estate,  and  execute  to  him,  or  to  a  purchaser  from  him,  a 
deed  of  conveyance  thereof^  and  the  payment  to  him  of  said 
loan  and  interest,  each  and  all  of  which  he  refused  to  do ; 
that  appellant  could  and  would  have  sold  the  real  estate 
within  the  year  for  $10,000,  out  of  which  he  could  and 
would  have  paid  said  loan,  but  said  Lee  wrongfully  refused 
to  execute  a  deed  of  conveyance  to  said  real  estate  to  him, 
or  any  purchaser  thereof  from  him,  and,  being  unable 
otherwise  to  raise  the  amount  of  said  loan  at  any  time  after 
said  Lee  had  taken  said  sheriff's  deed,  and  within  or  at  the  . 
end  of  the  year,  appellant  was  thus  prevented  from  making 
a  tender  of  the  amount  of  said  loan  and  interest ;  that  on 
May  16,  1901,  before  the  commencement  of  this  action, 
appellant  demanded  of  the  appellee  possession  of  said  real 
estate,  and  an  accoimting  for  the  rents,  profits,  and  uses 
thereof,  and  to  know  the  amount  of  said  loan  and  interest 
advanced  and  offered  that  if  upon  such  accounting  any 
balance  should  be  found  due  from  appellant  he  would  pay 
the  same,  which  things  appellee  refused  to  do. 

The  second  paragraph  of  the  complaint  sets  out  sub- 
stantially the  same  facts,  except  that  it  is  averred  that,  by 
the  terms  of  the  agreement,  Lee  was  to  furnish  the  money, 
purchase  the  certificate  of  sale  and  extend  the  time  to 
redeem  for  one  year  from  June  14,  1885.  The  third  para- 
graph is  in  all  essential  respects  like  the  second,  except  it 
is  averred  that  under  the  contract  between  appellant  and 
Lee  the  time  for  redemption  was  extended  to  a  period  of 
five  years  from  June  14,  1885. 

The  first  paragraph  of  complaint,  when  stripped  of  un- 
necessary verbiage  and  mere  conclusions,  recites  these  ma- 
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terial  facts:    Appellant's  land  had  been  sold  under 

1.  a  decree  of  foreclosure  June  14,  1884.    The  equity 
of  redemption  would  expire  June  13,  1885.    On  or 

about  that  day  appellant  entered  into  an  agreement  with 
Lee,  by  which  the  latter  agreed  to  loan  him  a  sufficient 
amount  of  money  with  which  to  redeem  from  that  sale. 
Lee  agreed  to  and  did  advance  for  appellant  the  necessary 
sum,  and  took  an  assignment  of  the  certificate  of  purchase 
from  the  holder  thereof  as  security  for  the  loan,  and  agreed 
to  extend  the  redemption  period  for  one  year.  In  violation 
of  such  agreement  he  surrendered  the  certificate,  obtained 
from  the  sheriff  a  deed,  and  took  possession  of  the  real 
estate.  It  is  settled  by  the  authorities  that  a  contract  of 
this  character  is  valid  and  may  be  enforced.  Arnold  v. 
Cord  (1861),  16  Ind.  177;  Beatty  v.  Brummett  (1884), 
94  Ind.  76;  McMakin  v.  Schench  (1884),  98  Ind.  264; 
Cox  V.  Ratcliffe  (1886),  105  Ind.  374;  Greenwood  Bldg., 
etc.,  Assn.  v.  Stanton  (1902),  28  Ind.  App.  548;  Turpie 
V.  Lowe  (1888),  114  Ind.  37;  Heath  v.  WUliams  (1869), 
30  Ind.  495;  Turpie  v.  Lowe  (1902),  158  Ind.  314,  92 
Am.  St.  310. 

It  will  be  observed  that  it  is  averred  that  by  the  terms  of 

the  agreement  between  appellant  and  Lee  the  former  was 

to  have  one  year  in  which  to  redeem.    The  fact  that 

2.  Lee  took  a  deed  before  the  expiration  of  the  year 
could  not  cut  off  appellant's  right  to  redeem  within 

the  extended  period. 

The  word  "redeem"  as  here  used  has  a  well-defined,  legal 

meaning,  and  that  is  that  the  owner  of  the  equity  of  the 

real  estate,  which  has  been  sold  under  execution  or 

8.  decree,  may  have  the  title  vested  in  him  which  was 
divested  by  the  sale  by  tendering  or  paying  to  the 
holder  of  the  certificate,  within  the  redemption  period,  the 
amount  of  principal  and  interest  evidenced  thereby. 

The  rule  is  that  the  holder  of  a  sheriff's  certificate  of 
sale  may  extend  the  time  for  redemption  beyond  the  stat- 

Vol.  39—21 
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utory  period,  but,  if  the  time  is  extended  beyond 

4.  such  period,  it  is  imperative  that  the  redemption 
must  be  made  within  such  time,  or  the  right  to 

redeem  will  be  lost.  Turpie  v.  Lowe  (1902),  158  Ind.  814, 
92  Am.  St  310. 

If  the  purchaser  or  holder  of  the  certificate  of  sale  re- 
ceives any  part  of  the  redemption  money,  which  would  bo 
a  partial  redemption,  he  waives  his  right  to  a  deed, 

5.  and  the  certificate  becomes  merely  the  evidence  of 
the  lien  upon  the  land  as  security  for  the  payment 

of  the  residue  of  the  redemption  money.  Turpie  v.  Lowe 
(1902),  158  Ind.  314,  92  Am.  St  310,  and  authorities  there 
collected. 

It  must  be  observed  from  the  very  full  abstract  of  facts 

pleaded,  as  shown  in  a  former  part  of  this  opinion,  that 

appellant  in  his  first  paragraph  of  complaint  fails 

6.  to  allege  that  he  redeemed  or  oifered  to  redeem 
within  the  extended  period  of  redemption.  Such  an 

allegation  was  necessary  to  make  the  complaint  good,  unless 
some  legal  excuse  is  shown,  by  other  facts  stated,  which 
would  excuse  appellant  from  tendering  the  amount  neces- 
sary to  entitle  him  to  redemption.  Appellant  has  attempt- 
ed to  plead  an  excuse  for  not  redeeming  within  the  year, 
and  that  is  that,  without  his  knowledge  or  consent,  Lee,  in 
violation  of  his  agreement,  failed  to  hold  the  certificate 
for  a  year,  but,  on  the  contrary,  took  a  sherifiPs  deed  for 
the  land. 

It  is  further  alleged  that,  by  reason  of  the  violation  of 

the  contract  by  Lee,  appellant  was  prevented  from  selling 

the  land,  and  thus  enabling  himself  to  redeem.     It 

7.  is  further  charged  that  if  Lee  had  not  violated  his 
-contract  by  taking  a  deed  appellant  could  and  would 

have  sold  the  land  for  $10,000  and  redeemed.  This  allega- 
tion is  a  mere  conclusion.  No  issuable  fact  is  alleged  by 
this  allegation.     He  does  not  allege  that  he  found  a  pur- 
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chaser  for  the  land  who  was  able  and  willing  to  purchase 
it,  nor  is  it  even  averred  that  he  disclosed  to  Lee  the  fact 
that  he  could  and  would  have  sold  the  land  for  $10,000. 
It  was  no  part  of  the  contract,  so  far  as  this  paragraph  of 
complaint  shows,  that  Lee  was  to  take  an  assignment  of  the 
certificate  of  sale  and  hold  it  for  one  year,  thus  extending 
the  right  to  redeem  within  one  year,  and  that  during  the 
extended  period  appellant  could  or  would  sell  the  real  estate 
for  enough  or  more  than  was  due  Lee  upon  the  certificate. 
We  think  it  clear  that  because  of  the  fact  of  Lee's  taking  a 
deed  in  violation  of  his  contract,  such  act  on  his  part  could 
in  no  way  prevent  appellant  from  complying  with  his  part 
of  the  contract  by  tendering  or  paying  to  Lee  within  the 
redemption  period  the  amount  of  money  required  to  redeem. 
In  the  case  of  Turpie  v.  Lowe  (1902),  158  Ind. 
314,  92  Am.  St.  310,  the  court  said  at  page  321: 
"As  the  right  to  redeem  land  from  a  sale  upon 

8.  execution  is  derived  from  the  statute,  where  the 
statutory  right  of  redemption  is  to  be  exercised, 

the  statute  must  be  strictly  pursued.  Eiceman  v.  Finch 
[1881],  79  Ind.  611;  Oldfield  v.  Eulert  [1893],  148  111. 
614,  36  N.  E.  615,  39  Am.  St.  231.  So,  where  the  period 
for  redemption  is  either  created  or  extended  by  contract, 
the  owner  of  the  land  or  other  redemptioner  must  comply 
with  the  terms  of  the  contract,  or  lose  his  right  to  redeem." 
Our  conclusion  is  that,  under  the  rule  declared  in  the  case 
from  which  we  have  just  quoted,  the  first  paragraph  of  the 
complaint  is  fatally  defective,  and  hence  there  was  no  error 
in  sustaining  a  demurrer  to  it. 

This  leaves  for  our  consideration  the  action  of  the  court 
in  overruling  the  motion  for  a  new  trial,  and  the  only  ques- 
tion discussed  by  counsel  is  the  sufiiciency  of  the 

9.  evidence  to  sustain  the  finding  of  the  trial  court. 
We  cannot  disturb  the  judgment  on  that  ground 

without  constituting  ourselves  triers  of  the  facts,  and  this 
we  cannot  do.    We  cannot  say  that  there  is  no  evidence  in 
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the  record  to  sustain  the  finding.  On  the  contrary,  there  is 
some  evidence  from  which  the  trial  court  might  have  foimd 
that  no  such  contract  as  relied  upon  by  appellant  was  en- 
tered into  between  Lee  and  himself.  This  being  true,  we 
are  not  authorized  to  disturb  the  finding. 
Decree  affirmed. 


Indianapolis  &  Nobthwestern  Traction  Com- 
pany V.  Henderson. 

[No.  5,820.    Filed  December  31,  1906.] 

1.  Pi£ADiNG. — Alternative  AUegatione. — Remedy. — Good  pleading 
requires  direct  allegations  of  facts,  but  altemative  allegations 
do  not  necessarily  render  a  pleading  bad  on  demurrer,  the 
remedy,  as  a  rule,  being  a  motion  to  make  more  specific    p.  828. 

2.  Same. — Canstrtiction. — Sufficiency  on  Demurrer. — ^A  complaint 
is  sufficient  on  demurrer  if  it  states  facts  sufficient  to  authorize 
any  relief  whatever,    p.  328. 

3.  Same. — Complaint. — Damages. — Collieione. — Interurban  Rail- 
roads.— ^A  complaint  showing  that  an  interurban  railroad  com- 
pany's track,  ''or  the  track"  used  by  it,  lies  on  a  certain  street; 
that  plaintiff's  horse  shied  and  ran  upon,  ''or  near  said  track,** 
and  that  while  said  horse  was  on  "or  near  said  track"  defend- 
ant's employes  who  saw  "or  could  have  seen"  said  horse  negli- 
gently ran  defendant's  car  against  said  horse,  thereby  inflicting 
injuries  to  plaintiff's  damage,  states  a  cause  of  action,    p.  328. 

4.  Trial. — Instructions. — Duties  of  Judge  and  Jury. — In  a  civil 
case,  it  is  the  duty  of  the  judge  correctly  to  instruct  the  jury 
as  to  the  issues  and  the  law  in  relation  thereto;  and  it  is  the 
duty  of  the  jury  to  be  guided  thereby,    p.  329. 

5.  Same. — Instructums. — Erroneous  as  to  Plaintiff. — Defendants 
Right  to  Object. — Defendant  has  no  right  to  complain  of  an 
instruction  that  places  the  burden  of  proving  unnecessary  facts 
upon  the  plaintiff,  such  instruction  evidently  being  to  defend- 
ant's advantage,    p.  329. 

6.  Same. — Instructions. — Not  Specific. — Remedy. — The  giving  of 
instructions  which  are  correct  statements  of  the  law  so  far  as 
they  go,  but  which  are  unclear  and  not  specific,  is  not  erroneous, 
the  remedy  being  to  ask  for  further  instructions,    p.  329. 
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7.  Trial. — Inatmetions. — Damages . — Ascertainment  of, — ^An  in- 
struction that  the  verdict  should  be  for  a  sum  sufficient  to  com- 
pensate plaintiff  for  his  pecuniary  loss,  not  to  exceed  the 
demand,  is  not  erroneous  where  the  elements  of  the  damage  and 
the  proof  necessary  to  establish  same  are  properly  outlined  in 
other  instructions.  Chicago,  etc.,  R.  Co.  v.  Thrasher,  85  Ind. 
App.  58,  overruled,    p.  330. 

8.  Same. — Instructions. — Forms  of  Verdict. — Statutes. — ^A  direc- 
tion to  the  jury  as  to  the  forms  of  verdict  is  not  an  instruc- 
tion within  the  meaning  of  §544a  Bums  1905,  Acts  1903,  p.  338, 
SI,  requiring  all  instructions  given  to  be  in  writing,    p.  331. 

9.  Same.  —  Negligence.  —  Interurban  Railroads. — Ownership. — 
Operation  of  Cars. — Burden  of  Proof. — In  an  action  for  dam- 
ages against  an  interurban  railroad  company,  the  burdoi  is 
upon  plaintiff  to  show  that  the  defendant  company  owned  or 
operated  the  road  and  that  the  employes  in  charge  of  the  car 
were  defendant's  employes,    p.  331. 

10.  Same.  —  Evidence.  —  Sufficiency  of,  to  Show  Defendant's 
Operation  of  Interurban  RaUroad. — Where  there  is  evidence  to 
show  that  a  certain  track,  on  which  the  injury  sued  for  oc- 
curred, was  used  by  defendant;  that  the  car  causing  the  in- 
jury was  in  charge  of  a  motorman  and  conductor;  that  the 
conductor  ran  defendant's  first  car  on  such  track  and  at  the 
time  of  the  trial  was  employed  by  "defendant  company;"  that 
at  the  time  of  the  accident  he  made  a  report  thereof  according 
to  ''the  rules  of  the  company,''  a  verdict  that  such  accident  was 
caused  by  defendant  is  warranted,    p.  331. 

11.  Appeal. — Weighing  Evidence. — The  Appellate  Court  will  not 
weigh  conflicting  evidence,    p.  333. 

12.  Same. — Right  Result. — ^Where  a  correct  result  on  the  merits 
is  reached  by  the  trial  court,  its  judgment  will  not  be  reversed, 
p.  333. 

From  Superior  Court  of  Tippecanoe  County ;  Henry  H. 
Vinton,  Judge. 

Action  by  Charles  H.  Henderson  against  the  Indian- 
apolis &  Northwestern  Traction  Company.  From  a  judg- 
ment for  plaintiif,  defendant  appeals.    Affirmed. 

Pierre  Oray,  for  appellant. 

Charles  E.  Thompson  and  Jacob  B.  Cunningham,  for 
appellee. 
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Myebs,  C.  J. — Appellee  begun  this  action  against  ap- 
pellant to  recover  damages  for  injuries  to  his  horse  and 
buggy,  as  a  result  of  a  collision  with  one  of  its  cars.  The 
complaint  on  which  the  cause  was  tried  is  in  two  para- 
graphs. The  first  exhibited  a  state  of  facts  in  substance 
showing  that  on  July  14,  1904,  appellee  was  the  owner  of 
a  horse,  averred  to  be  gentle  and  city  broke;  that  while 
driving  said  horse,  hitched  to  a  buggy,  along  Dayton 
avenue,  in  the  city  of  LaFayette,  and  from  one  hundred 
fifty  to  two  hundred  fifty  feet  distant  from,  and  di- 
rectly in  front  of,  one  of  appellant's  approaching  electric 
cars,  said  horse  became,  through  fright,  beyond  appel- 
lee's control;  that  he  was  then  and  there  on  or  near  the 
railroad  track  on  which  said  car  was  being  operated,  and 
was  in  a  perilous  situation ;  that  he  was  at  the  time  in  plain 
view  of  the  motorman  in  charge  of  the  car,  who  saw  him, 
or  by  the  exercise  of  due  care  and  diligence  could  have 
seen  him,  in  time  to  stop  the  car,  and  who  knew  that  unless 
the  car  was  stopped  the  same  would  come  in  contact  with 
and  run  against  said  horse ;  that  appellant,  in  disregard  of 
its  duty  to  stop  the  car  and  thereby  avoid  the  injury  com- 
plained of,  by  its  agents  and  servants  in  charge  of  said  car, 
and  while  engaged  in  the  line  of  their  employment,  and 
without  any  fault  or  negligence  of  appellee,  carelessly  and 
negligently  ran  said  car  on  and  against  appellee's  horse  and 
buggy,  knocking  the  horse  down  and  breaking  the  buggy, 
causing  injuries  to  each,  to  appellee's  damage  in  the  sum 
of  $360.  The  second  paragraph  contains  all  the  facts 
averred  in  the  first,  but  in  greater  detail,  except  that  it 
omits  to  aver  that  appellant's  said  servants  at  the  time  of 
the  injury  where  then  engaged  in  the  line  of  their  employ- 
ment But  it  does  aver  that  "said  defendant,  through  its 
agents  and  representatives  in  charge  of  said  electric  inter- 
urban  car,  could,  by  the  exercise  of  dije  care  and  diligence, 
have  stopped  said  car  before  coming  in  contact  with  said 
horse  and  buggy,  but,  on  the  contrary,  said  defendant,  dis- 
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regarding  its  duties  in  that  respect,  carelessly  and  negli- 
gently ran  said  car  against  said  horse,"  etc.  A  demurrer 
to  each  paragraph  for  want  of  facts  was  overruled.  Answer 
in  denial.  Trial  by  jury,  and  verdict  for  appellee  in  the 
sum  of  $150.  Motion  for  a  new  trial  overruled,  and  judg- 
ment on  the  verdict. 

The  errors  here  assigned  and  not  waived  question  the 
ruling  of  the  court  (1)  in  overruling  the  demurrer  to  each 
paragraph  of  the  complaint ;  (2)  in  overruling  appellant's 
motion  for  a  new  trial. 

(I)  Appellant  insists  that  each  paragraph  of  the  com- 
plaint is  insuflScient,  for  the  reason  (1)  that  its  material 
averments  are  in  the  alternative,  and  not  direct  and  cer- 
tain; (2)  that  the  negligent  acts  are  not  charged  as  having 
been  conunitted  by  it  The  material  averments  of  these 
paragraphs,  so  far  as  they  are  affected  by  the  questions 
presented  on  demurrer,  are  practically  the  same.  There- 
fore, to  single  out  the  averments  about  which  there  is  con- 
tention, we  have  the  following:  (a)  "That  in  entering 
the  city  of  LaFayette  said  company's  track,  or  the  track 
used  by  said  defendant  for  that  purpose,  does  now  *  *  * 
lie  and  extend  along  *  *  *  Dayton  avenue,"  a  public 
street  in  said  city,  and  along  which  defendant  operates  its 
cars;  (b)  that  "plaintiff's  said  animal  shied  to  the  south 
and  ran  upon  the  track  of  said  defendant,  or  near  to  said 
track;"  (c)  "that  at  the  time  said  animal  shied  and  ran 
upon  the  track  of  said  defendant,  as  aforesaid,  and  while 
said  animal  remained  upon  or  near  to  said  track,  as  afore- 
said, said  horse  and  buggy  were  immediately  in  front  of 
said  approaching  electric  car,  and  in  plain  view  of  the 
motorman  in  charge  of  said  car,  and  that  said  motorman 
could  and  did  see  plaintiff's  said  horse  upon  said  track,  or 
by  the  exercise  of  due  care  and  diligence  could  have  seen 
said  animal." 

The  rule  is  elementary  requiring  a  party  to  state  his 
cause  of  action  by  direct  averments,  and  not  by  averments 
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in  the  alternative.     The  purpose  of  the  rule  is  to 

1.  require  certainty  in  pleadings  (1  Chitty,  Pleading, 
*236,  *237;  Wheeler  v.  Thayer  [1889],  121  Ind. 

64,  67)  ;  but,  unless  the  alternative  averments  are  such  as 
to  vitiate  the  complaint,  it  will  not  be  held  bad  on  demurrer 
— the  remedy,  as  a  rule,  being  a  motion  to  make  more 
specific. 

In  this  jurisdiction  a  complaint  is  to  be  construed  as  a 

whole,  and  if  it  contains  facts  enough,  directly  stated,  to 

authorize  any  relief,  it  will  withstand  a  demurrer 

2.  for  want  of  facts.     Scott  v.  Cleveland,  etc.,  B.  Co. 
(1896),   144   Ind.    125,   128,   32   L.   R.   A.    154; 

United  States,  etc..  Invest.  Co.  v.  Harris  (1895),  142  Ind. 
226;  Gowdy  Gas-Well,  etc.,  Co.  v.  Patterson  (1902),  29 
Ind.  App.  261. 

After  an  examination  of  the  complaint  now  before  us, 

we  are  of  the  opinion  that  the  alleged  alternative  averments 

are  not  such  as  will  vitiate  the  complaint,  but,  on 

3.  the  contrary,  it  will  be  seen  that  in  each  instance 
they  refer  to  the  same  ultimate  fact;  each  of  which 

is  pertinent  to  the  single  cause  of  action.  The  complaint 
is  not  subject  to  the  criticism  urged  against  it.  Hasberg  v. 
Moses  (1903),  81  Hun,  App.  Div.,  199,  80  N".  T.  Supp. 
867;  Floyd  v.  Patterson  (1888),  72  Tex.  202,  10  S.  W. 
526,  13  Am.  St  787;  Continental  Tobacco  Co.  v.  Camp- 
bell (1903),  25  Ky.  Law  669,  76  S.  W.  125.  See,  also, 
Kalen  v.  Terre  HavJte,  etc.,  R.  Co.  (1897),  18  Ind.  App. 
202,  63  Am.  St.  343;  note  to  Munn  v.  CooJc  (1890),  24 
Abb.  N".  C.  814,  8  N.  Y.  Supp.  698;  Mullin  v.  California 
Horseshoe  Co.  (1894),  105  Cal.  77,  88,  38  Pac.  535;  6 
Thompson,  Negligence,  (2d  ed.),  §7451.  There  is  no  merit 
in  the  second  objection  urged  against  the  complaint,  as  will 
be  seen  from  a  synopsis  of  the  complaint  set  out  in  this 
opinion.     The  demurrer  was  properly  overruled. 

(II)     Appellant  assigns  various  reasons  in  support  of 
its  motion  for  a  new  trial.     Considering  these  reasons  in 
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the  order  argued,  it  is  first  insisted  that  the  jury  were 
erroneously  instructed  as  to  the  law  of  the  case.  Upon  an 
examination  of  the  instructions  challenged  by  appellant, 
we  find  that  by  instruction  two  the  court,  in  stating  the 
contents  of  the  complaint,  included  facts  additional  to  those 
therein  found.  By  the  fifth  instruction  the  jury  were  told 
that,  in  order  for  plaintiif  to  recover  in  this  action,  it 
would  be  necessary  for  him  to  prove  by  the  weight  or  pre- 
ponderance of  the  evidence  every  material  averment  of  his 
complaint. 

This  being  a  civil  action,  the  jury  were  bound  to  take 

the  law  as  given  by  the  court,  and  it  was  the  duty  of  the 

court    correctly    to    state    the    issues.     Nickey    v. 

4.  Dougan  (1906),  34  Ind.  App.  601;  Kimble  v.  Seal 
(1883),  92  Ind.  276,  284. 

Grant  that  by  instruction  two  appellee  was  made  to 

assume  the  burden  of  proving  unnecessary  facts  precedent 

to  his  right  to  recover  in  this  action,  this  was  a 

5.  matter  personal  to  him,  and  could  not  and  did  not 
prejudice  appellant's  defense.     While  the  action  of 

the  court  may  have  been  objectionable,  it  was  clearly  not 
prejudicial  to  any  right  of  appellant,  and  is  therefore  not 
reversible  error.  The  objection  pressed  against  the  sixth 
instruction  is  that  it  states  only  an  abstract  definition  of 
*'care  and  prudence." 

As  to  the  seventh  instruction,  it  is  argued  that  it  is 

erroneous  for  the  reason  that  it  does  not  define  the  duty 

owing  by  one  party  to  the  other,  and  contains  only 

6.  a  statement  partial  to  appellee  on  the  question  as 
to  what  each  must  do,  or  not  do,  to  avoid  being 

guilty  of  negligence ;  that  it  does  not  "accurately  and  suffi- 
ciently define  contributory  negligence,''  and  does  not  re- 
quire the  jury  to  assess  damages  with  reference  to  the  evi- 
dence in  the  cause.  It  will  be  seen  that  these  objections, 
except  the  last,  when  applied  to  these  instructions,  are  not 
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made  to  depend  upon  an  incorrect  statement  of  the  law, 
but  upon  a  lack  of  specificness  and  clearness,  thereby  ren- 
dering them  misleading.  Whatever  virtue  there  may  be  in 
appellant's  contention  in  this  regard,  imder  the  settled 
Bules  of  law,  its  remedy  was  to  ask  for  further  instructions. 
Cincinnati,  etc.,  B.  Co.  v.  Smock  (1893),  133  Ind.  411; 
Crum  V.  State  (1897),  148  Ind.  401 ;  Pope  v.  Branch,  etc:, 
Sav.  Bank  (1899),  23  Ind.  App.  210;  Island  Coal  Co.  v. 
Neal  (1896),  15  Ind.  App.  15. 

Considering  the  latter  objection,  that  part  of  the  instruc- 
tion  about  which   complaint   is  made   reads   as   follows: 

"And  your  verdict  should  be  in  such  sum  as  will 
7.     compensate  him  for  the  pecuniary  loss,  if  any,  he 

has  suffered  by  reason  of  the  accident,  not  to  ex- 
ceed the  amount  of  the  demand,  $350."  The  instructions 
in  this  case  bear  evidence  of  hurried  preparation;  but, 
when  considered  as  a  whole  and  read  in  the  light  of  the 
issues,  evidence,  and  verdict  of  the  jury,  we  cannot  say 
that  this  instruction  is  not  within  the  law  of  this  jurisdic- 
tion, relevant  to  the  issues,  pertinent  to  the  evidence,  and, 
in  view  of  the  verdict,  understood  by  the  jury.  While  it 
would  be  preferable  that  the  jury  be  cautioned  in  cases  of 
this  character,  upon  a  finding  for  plaintiff,  to  assess  such 
sum  only  as  will  in  their  judgment,  imder  the  evidence, 
fully  compensate  him,  yet  under  the  rule  and  principle 
annoimced  in  Louisville,  etc.,  B.  Co.  v.  Falvey  (1886), 
104  Ind.  409,  428,  434,  and  City  of  Indianapolis  v.  Scott 
(1880),  72  Ind.  196,  it  must  be  taken  as  the  law  in  this 
State  that  the  instruction  before  us,  when  considered  in 
connection  with  an  instruction  enumerating  certain  matters 
forming  the  elements  of  damages  and  material  averments 
which  plaintiff  must  prove  bv  a  preponderance  of  the  evi- 
dence in  order  to  recover,  does  not  constitute  reversible 
error.  Chicago,  etc.,  B.  Co.  v.  Butler  (1894),  10  Ind. 
App.  244.  Out  conclusion  on  this  question  being  in  con- 
flict with  the  same  question  decided  in  Chicago,  etc,  B.  Co. 
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V.  Thrasher  (1905),  35  Ind.  App.  58,  to  that  extent  that 
case  is  overruled. 

It  is  further  insisted  that  instructions  nine  and  ten,  re- 
garding the  forms  of  verdict,  are  erroneous,  because  they 
are  incomplete  and  not  fully  in  writing,  as  required 

8.  by  the  act  of  March  9,  1903  (Acts  1903,  p.  338, 
§1,  §544a  Bums  1905).     A  direction  to  the  jury 

as  to  the  form  of  their  verdict  is  not  an  instruction,  and 
therefore  not  within  said  act  Bradway  v.  Waddell 
(1884),  95  Ind.  170;  Hatfield  v.  Chenowith  (1900),  24 
Ind.  App.  343;  Herron  v.  State  (1897),  17  Ind.  App- 
161. 

To  sustain  this  appeal,  appellant  claims  that  there  is 

no  evidence  in. the  record  showing  that  at  the  time  of  the 

accident  "the  conductor  or  motorman  was  in  the 

9.  employ  of  defendant,  or  that  either  was  then  en- 
gaged in  the  services  of  the  defendant,  within  the 

scope  of  such  employment,  or  that  the  car  which  struck  the 
horse  was  owned  or  operated  by  defendant,  gr  that  the  track 
on  which  said  car  was  run  was  owned  by  defendant" 
These  were  material  averments  which  the  jury  were  told 
that  plaintiff  must  prove  by  a  preponderance  of  the  evi- 
dence to  entitle  him  to  recover.  Without  some  evidence 
tending  to  support  these  averments,  or  from  which  infer- 
ences of  fact  might  properly  be  drawn  supporting  the  ulti- 
mate facts  to  be  found,  the  objection  would  be  well  taken 
and  the  question  of  the  sufficiency  of  the  evidence  to  sup- 
port the  verdict  would  be  one  of  law,  for  the  court 
on  appeal.  Elkhart  Paper  Co.  v.  Fulkerson  (1905),  36 
Ind.  App.  219;  Cincinnati,  etc.,  R.  Co.  v.  Madden  (1893), 
134  Ind.  462. 

The  record  shows  that  during  the  trial  of  this  cause  the 
parties  agreed  that  on  July  14,  1904,  Dayton  avenue  in 

the  city  of  LaFayette  was  a  public  street,  "and  was 
10.     used  by  the  defendant  company  on  that  day,  and 

prior  to  that  day,  with  its  tracks  over  which  to  run 
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its  cars  in  and  out  of  the  city  of  LaFayette."  It  also  ap- 
pears from  the  evidence  that  the  accident  occurred  on  Day- 
ton avenue  about  5 :30  o'clock  on  the  evening  of  that  day, 
and  was  caused  by  a  collision  between  an  interurban  car 
and  appellee's  horse ;  that  the  car  was  in  charge  of  a  motor- 
man  and  a  conductor;  that  the  motorman  was  operating 
the  machinery  of  the  car  at  the  time  of  the  accident,  and 
the  conductor  was  engaged  in  collecting  fares  or  tickets 
from 'passengers;  that  the  motorman  operating  the  car  at 
the  time  of  the  accident  ran  the  first  car  into  LaFayette 
for  the  company,  and  the  fair  inference  to  be  drawn  from 
his  evidence  is  that  he  continued  to  run  cars  into  that  city 
for  the  defendant  until  August  after  the  accident,  when  he 
began  running  cars  for  the  Northwestern  .Traction  Line, 
between  Lebanon  and  Crawfordsville.  The  testimony  of 
George  Lewis  shows  that  at  the  time  of  the  trial  he  was  in 
the  employ  of  the  defendant,  and  at  the  time  of  the  acci- 
dent was  conductor  on  the  interurban  car  which  collided 
with  appellee's , horse,  and  at  that  time  made  a  memoran- 
dum of  appellee's  name  and  time  of  the  accident,  in  accord- 
ance with  "one  of  the  rules  of  the  company,"  and  after  a 
stop  of  about  ten  minutes  proceeded  with  the  car  to  In- 
dianapolis. 

Phases  of  the  question  now  under  consideration  were 
discussed  by  the  court  in  Evansville,  etc.,  B.  Co.  v.  Snapp 
(1878),  61  Ind.  303,  and  in  EvansvUle,  etc.,  B.  Co.  v. 
Smith  (1878),  65  Ind.  92.  The  language  used  by  the 
court  in  those  cases  in  many  respects  applies  here  in  support 
of  the  judgment  in  the  case  at  bar.  While  the  evidence  in 
this  case  displays  a  want  of  care  in  proving  the  facts  in 
question,  facts  ordinarily  susceptible  of  ready  proof,  yet, 
as  a  matter  of  law,  we  cannot  say  from  all  the  evidence 
that  the  jury  were  not  warranted  in  drawing  inferences 
authorizing  the  finding  of  all  the  material  facts  neoessary 
to  support  their  verdict 
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Considering  the  entire  record,  this  question  depends  on 

the  weight  of  the  evidence,  which  is  exclusively  for  the 

jury  and  trial  court.     Cincinnati,  etc.,  R.  Co.  v. 

It.     Madden,   supra;   Parhison  v.    Thompson    (1905), 

164  Ind.  609;  Smith  v.  Smith   (1905),  86  Ind. 

App.  610. 

From    an    examination   of    the    entire    record    in   this 

case,  we  believe  the  cause  was  fairly  tried  upon 

12.     its  merits,    and   a   judgment   rendered   reasonably 

warranted  by  the  evidence. 
Judgment  affirmed. 


Southern  Indiana  Railway  Company  v.  Osbobn. 

[No.  5,796.    Filed  June  19,  1906.    Rehearing  denied  January  8, 

1907.] 

1.  Pleading. — Complaint. — Railroads. — Allegations  that  Engi^ 
neer  Was  in  Charge  of  Engine. — Recitals. — A. complaint  show- 
ing that  the  collision  causing  the  injuries  ''was  brought  about 
by  the  carelessness  of  defendant's  engineer  *  *  *  in 
charge  of  said  locomotive  on  which  plaintiff  was  working; 
*  *  *  that  said  injury  occurred  on  a  curve  and  said  engi- 
neer was  on  the  inside  of  said  curve,  and  said  train  on  which 
plaintiff  was  riding  and  which  collided,  was  in  plain  view  from 
said  engineer's  side,"  sufficiently  alleges  that  said  engineer  was 
in  charge  of  the  engine,    p.  335. 

2.  EvTOBNCE. — Others  Injured  in  Railroad  Wreck. — Character  of 
Collision. — Evidence  of  the  number  of  people  injured  in  a  rail- 
road wreck  is  admissible,  in  an  action  for  injuries  sustained 
in  such  wreck,  to  show  the  force  and  character  of  such  wreck. 
p.  337. 

3.  Same. — Visibility  of  Approaching  Train. — Evidence  that  there 
was  no  obstruction  between  an  engineer  and  an  approaching 
train  and  that  the  approaching  train  could  be  seen  from  such 
engineer's  window,  is  admissible  in  an  action  by  such  engineer's 
fireman  for  injuries  sustained  by  the  collision  of  such  trains. 
p.  338. 

4.  Same. — Railroads. — Collisions. — Engineer's  Admissions. — Res 
Gestae. — Admissions  of  an  engineer  as  to  the  cause  of  a  wreck 
are  not  admissible  against  the  company  unless  a  part  of  the 
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res  gestae;  but  where  there  is  uncontradicted  evidence  war- 
ranting the  inference  of  such  engineer's  negligence  as  the  cause, 
the  admission  of  such  engineer's  statement,  made  from  twenty 
to  forty-five  minutes  after  the  collision,  is  harmless  error, 
pp.  338,  341. 

6.  Trial. — Instructions, — Employers'  Liability  Act. — *'Dus  Care 
and  Diligence," — An  instruction  that  the  servant,  to  recover 
under  the  provisions  of  the  employers'  liability  act  (§7083 
Bums  1901,  Acts  1893,  p.  294,  §1),  providing  that  servants 
under  certain  circumstances  and  when  '4n  the  exercise  of  due 
care  and  diligence"  may  recover  for  injuries,  must  have  been  in 
the  exercise  of  "due  care,"  is  not  bad,  since  "due  care"  includes 
"diligence."    p.  339. 

6.  Same. — Assuming  Facts, — Railroads, — Defective  Works  and 
Ways. — An  instruction  that  if  the  jury  find  that  plaintiff  was 
injured  and  that  such  injury  occurred  because  of  defective  con- 
dition of  defendant's  works  and  ways  in  that  there  was  no 
provision  for  signaling  trains  or  any  telegraph  or  telephone  the 
verdict  should  be  for  plaintiff  if  he  was  in  the  exericse  of  due 
care,  is  not  misleading  as  an  assumption  of  defendant's  n^li- 
gence     p.  340. 

7.  Master  and  Servant. — Employer^  Liability  Act,— Railroads. 
— Engineers,  —  Firemen,  —  Fellow  Servants,  —  Under  the  em- 
ployers' liability  act  (§7083  Bums  1901,  Acts  1898,  p.  294,  (1) 
railroad  companies  are  liable  to  a  fireman  for  injuries  received 
because  of  the  negligence  of  his  engineer,    p.  340. 

8.  Trial.  —  Instructions,  —  Peremptory, — Evidence, — ^A  peremp- 
tory instruction  for  defendant  should  not  be  given  where  there 
is  some  evidence  to  support  plaintiff's  case.    pp.  340,  342. 

9.  Same. — Instructions  Refused  Covered  by  Those  Given. — ^It  is 
not  error  to  refuse  to  give  a  requested  instruction  substantially 
covered  by  those  given,    p.  341. 

10.  Raiuwads. — Collisions. — Engineer's  Failure  to  Look.—Evi' 
dence. — A  railroad  company  is  liable  to  a  fireman  injured  in  a 
collision  caused  by  the  negligence  of  the  engineer  in  failing  to 
see  an  approaching  train,    p.  341. 

11.  Appeal. — Right  Result. — ^Where  a  right  result  on  the  merits 
is  reached  by  the  trial  court,  its  judgment  will  not  be  di»» 
turbed.    p.  341. 

12.  Trial. — Witnesses. — Failure  of  Party  to  Produce, — Infer^ 
ences. — Evidence, — The  failure  of  a  party  to  produce  or  ac- 
count for  an  important  witness  whom  he  could  secure  may 
properly  be  considered  by  the  jury  in  determining  the  merits 
of  the  case.    p.  342. 
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From  Lawrence  Circuit  Court ;  James  B.  Wilson,  Judge. 

Action  by  John  W.  Osbom  against  the  Southern  Indi- 
ana Railway  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Brooks  &  Brooks,  C.  E.  Bitsher  and  W.  T.  Abbott,  for 
appellant 

Henry  P,  PecMrson,  for  appellee. 

CoMSTOCK,  P.  J, — ^Action  for  personal  injuries  received 
by  appellee  in  a  collision  between  two  locomotive  engines 
on  appellant's  railroad.  Appellee  was  a  fireman  on  one  of 
the  engines.  It  was  alleged  that  appellant  and  its  engineer 
in  charge  of  the  engine  on  which  appellee  was  riding,  were 
negligent  in  not  keeping  a  lookout  and  in  running  the 
engine  at  a  dangerous  and  excessive  speed.  The  complaint 
is  in  three  paragraphs.  The  first  is  under  the  employers' 
liability  act  (Acts  1893,  p.  294,  §1,  cl.  4,  §7083  Bums 
1901),  and  is  founded  upon  the  negligence  of  the  engineer 
in  charge  of  the  locomotive.  The  second  is  imder  the  same 
clause  of  the  statute,  but  avers  the  negligence  to  have 
been  that  of  one  Coyl,  alleged  to  have  been  in  charge  of 
appellant's  switch  yard.  The  third  alleged  that  the  col- 
lision was  brought  about  by  defects  in  the  appellant's  ways, 
works,  etc. 

The  cause  was  put  at  issue  by  general  denial,  a  trial  had 
by  jury,  and  a  verdict  for  $600  returned  in  favor  of  appel- 
lee.     The  appellant   relies  for  reversal   upon  the 

1.  action  of  the  court  in  overruling  its  motion  for  a 
new  trial  and  in  overruling  its  demurter  for  want 
of  facts  to  the  first  paragraph  of  the  complaint. '  In  support 
of  its  demurrer  to  this  paragraph  appellant  claims  that 
inasmuch  as  it  is  based  upon  the  theory  of  the  negligence  of 
Gibson,  the  engineer,  it  should  aver  that  he  was  in  charge 
of  the  engine ;  but  that  this  fact  is  only  made  to  appear  by 
recital.     Among  the  averments  of  this  paragraph  of  the 
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complaint  are  the  following:  "That  said  collision  was 
brought  about  by  the  carelessness  of  defendant's  engineer, 
Raymond  Gibson,  in  charge  of  said  locomotive  on  which 
plaintiff  was  working  at  the  time  while  plaintiff  was  in  the 
service  of  said  defendant  and  in  the  exercise  of  due  care 
and  diligence ;  that  the  train  on  which  plaintiff  was  working 
was  a  work  and  freight-train  and  was  on  what  is  known 
as  the  Sullivan  branch  of  said  road;  that  the  train  on 
which  he  was  working  as  such  fireman  was  going  in  the 
direction  of  Sullivan;  ♦  »  *  that  said  injury  oc- 
curred on  a  curve,  and  said  engineer  was  on  the  inside  of 
said  curve,  and  said  train  on  which  plaintiff  was  riding 
and  which  collided  was  in  plain  view  from  said  engineer's 
side  but  not  in  plain  view  or  in  view  at  all  from  the  fire- 
man's side ;  that  said  engineer  had  full  charge  of  said  loco- 
motive which  was  at  said  time  on  one  of  appellant's  rail- 
ways; that  plaintiff  could  not  see  said  approaching  train, 
and  especially  was  he  totally  in  the  dark  with  reference  to 
same  because  of  the  performance  of  his  duties  as  herein- 
before set  forth."  These  averments  fully  meet  the  objec- 
tion made. 

The  grounds  set  out  in  the  motion  for  a  new  trial  are 
that  the  verdict  was  contrary  to  law,  and  was  not  sustained 
by  sufficient  evidence,  errors  in  rulings  on  the  evidence,  and 
in  giving  instruction  four  and  in  refusing  to  give  certain 
other  instructions.  The  following  is  a  substantial  state- 
ment of  the  evidence  material  to  a  consideration  of  the 
motion  for  a  new  trial :  Appellee  was  a  locomotive  fireman 
on  appellant's  engine  No.  18,  of  which  Raymond  Gibson 
was  the  engineer.  At  the  time  of  the  accident  the  engine, 
with  a  caboose  attached,  in  which  were  the  men  of  the  pile- 
driver  crew,  was  running  on  the  Sullivan  branch  of  appel- 
lant's railroad.  This  branch  of  the  railroad  had  been  in  use 
for  three  or  four  months  for  hauling  coal.  Engine  No.  18 
left  the  main  line  and  went  on  the  branch  between  6  and  7 
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o'clock  a.  m.,  and  had  run  about  one  and  one-half  miles, 
and  while  running  about  twenty  or  twenty-five  miles  an 
hour  came  in  collision  with  engine  No.  25,  drawing  several 
loaded  coal-cars.  Engine  No.  25  was  backing.  The  effect 
of  the  collision  was  to  damage  both  engines.  Immediately 
after  the  collision  the  engines  were  apart  about  a  rail's 
length.  No  one  testified  as  to  the  cause  of  the  engines' 
parting;  whether  one  or  both  were  reversed.  Appellee  was 
thrown  down  in  the  gangway  of  the  engine,  the  coal  in  the 
tender  falling  on  him.  It  was  from  twenty  to  forty-five 
minutes  before  appellee  was  taken  from  under  the  coal. 
He  received  injuries  which  were  described  by  himself  and 
others.  He  was  not  able  to  work  for  several  weeks.  He 
received  permanent  injuries.  At  the  time  of  the  trial  he 
was  a  locomotive  fireman  on  the  Monon.  The  only  persons 
to  receive  orders  for  the  running  of  the  train  were  the  con* 
ductor  and  engineer.  There  was  no  telegraph  or  telephone 
line  on  the  Sullivan  branch,  nor  any  schedule  for  trains 
or  engines.  There  is  no  evidence  that  they  were  given 
orders  or  warning  from  the  yardmaster  or  anyone  else  as 
to  the  running  of  the  train.  At  the  time  of  the  collision 
appellee  had  gotten  down  from  his  seat  and  was  about  to 
put  coal  in  the  fire.  He  did  not  see  the  approaching  en- 
gine. Engineer  Gibson  was  on  the  inside  of  the  curve  in 
his  cab,  and  could  have  seen  an  approaching  train  for  a 
quarter  of  a  mile.  He  was  talking  with  Smithers  and  Staf- 
ford immediately  before  the  accident. 

During  the  examination  of  Smithers,  he  answered  the 
following  questions:     "Tell  the  jury  how  many  were  hurt 

in  that  wreck  and  how  they  were  hurt.    A.   I  do  not 
2.     know.     Everybody  around  there  was  hurt     Who 

were  the  two  conductors?  A.  O'Day  was  ours. 
Was  he  injured  ?  A.  Yes,  he  was  injured."  These  ques- 
tions were  answered  over  the  objection  of  the  appellant, 
and  its  motion  to  strike  out  the  portions  of  the  testimony 
of  the  witness  relative  to  the  injury  of  the  other  persons 

Vol.  39—22 
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was  overruled.  As  tending  to  show  the  force  of  the  col- 
lision and  the  extent  of  the  accident^  it  was  not  error  to 
admit  these  questions. 

Appellee,  on  his  own  behalf,  was  asked :    'T)o  you  know 

anything  that  prevented  the  engineer  from  seeing  down 

the  track  V^    Appellant's  objection  to  the  same  was 

3.  overruled,  and  he  answered:     "No,  sir;  I  do  not 
know  why  he  did  not  see  the  train.    If  he  had  been 

looking  he  could  have  seen  the  engine.  I  could  have  seen 
if  I  had  been  on  that  side."  The  testimony  of  witnesses 
must  as  a  general  rule  be  confined  to  the  statement 
of  facts.  Where  the  facts  can  be  fully  placed  before  the 
jury,  opinion  evidence  is  incompetent,,  if  the  facts  are  of 
such  a  nature  that  juries  are  as  well  qualified  to  form  an 
opinion  upon  them  as  witnesses.  The  question  called  for 
the  statement  of  a  fact — ^the  witnesses's  knowledge  of  any 
obstruction  on  the  track.  A  portion  of  the  answer  was  also 
the  statement  of  a  fact,  and  altogether  it  merely  states-  that 
there  was  nothing  to  prevent  the  engineer  from  seeing  the 
approaching  locomotive  if  he  had  looked.  It  must  have 
been  so  understood  by  the  jury.  Indianapolis  8t  B.  Co.  v. 
Rohinson  (1901),  157  Ind.  414. 

Appellee  was  also  asked  the  following  question :    '1  will 

ask  you  if  you  had  any  talk  with  the  engineer  at  the  time 

of  the  accident  as  to  who  was  to  blame  for  the  acci- 

4.  dent."  The  question  was  objected  to  as  not  a  part 
of  the  transaction,  and  that  it  called  for  a  conclu- 
sion and  not  a  fact.  The  objection  was  overruled  and  the 
witness  answered:  "Gibson  said:  'Look  what  I  have 
done  through  my  own  carelessness;'  and  was  crying."  The 
appellant  moved  to  strike  out  the  answer  of  the  witness, 
because  it  was  hearsay,  and  not  res  gestae,  and  not  re- 
sponsive to  the  question,  and  was  the  opinion  of  the  witness, 
and  not  a  statement  of  fact.  TMiich  motion  was  overruled. 
Upon  further  examination  of  the  witness,  it  appeared  that 
this  statement  was  made  after  the  appellee  had  been  taken 
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from  under  the  coal,  and  after  Stafford,  who  was  killed, 
had  been  taken  out  of  the  wreck,  and  from  twenty  to  forty- 
five  minutes  after  the  accident  We  need  cite  no  authority 
in  support  of  the  proposition  that  the  admissions  of  an 
agent  made  after  an  event,  to  which  they  refer,  has  trans- 
pired, cannot  be  received  as  evidence  to  bind  his  principal, 
unless  they  are  so  immediately  connected  therewith  as  to 
become  a  part  of  the  res  gestae.  Whether  statements  are  a 
part  of  a  transaction  are  often  questions  difficult  of  solu- 
tion. We  do  not  deem  it  necessary  to  decide  in  this  in- 
stance whether  the  statement  made  in  answer  to  the  ques- 
tion was  a  part  of  the  transaction.  Whether  it  be  construed 
as  the  narration  of  a  past  event  in  admitting  his  negligence, 
or  an  expression  of  regret,  it  was  harmless,  because  there 
was  evidence  uncontradicted  from  which  the  jury  could 
have  fairly  inferred  the  negligence  of  the  engineer.  Hop- 
kins  V.  Boyd  (1897),  18  Ind.  App.  63,  78.  The  engineer 
was  not  a  witness. 

Instruction  four,  objected  to,  is  as  follows:  "The  laws 
of  the  Qeneral  Assembly  of  Indiana  of  1893,  contain  an 
act  in  force  in  this  State  today:  That  every  rail- 
5.  road  or  other  corporation,  except  municipal,  opera- 
ting in  the  State,  shall  be  liable  for  damages  for 
personal  injury  suffered  by  any  employe  while  in  its 
service,  the  employe  so  injured  being  in  the  exercise  of  due 
care  and  diligence,  in  the  following  cases.'  [Acts  1893,  p. 
294,  §1,  §7083  Bums  1901.]  Said  act  then  enumerates 
four  cases  where  the  company  will  be  liable.  Clause 
one  of  said  act  reads  as  follows :  'When  such  injury  is  suf- 
fered by  reason  of  any  defect  in  the  condition  of  ways, 
works,  plant,  tools  and  machinery  connected  with  or  in 
use  with  the  business  of  said  corporation,  when  such  defect 
was  the  result  of  negligence  on  the  part  of  the  corporation 
or  some  person  entrusted  by  it  vnth  the  duty  of  keeping 
such  ways,  works,  plant,  tools  or  machinery  in  proper  con- 
dition.'   If  therefore,  gentlemen  of  the  jury,  you  find  from 
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the  evidence  in  this  case  that  plaintiff  has  been  injured  and 
that  such  injuries  were  brought  about  by  reason  of  any 
defect  in  the  condition  of  ways,  works,  plants  tools  and  ma- 
chinery as  set  forth  in  said  first  clause  just  read,  in  that 
there  was  no  provision  for  signaling  trains,  or  any  tele- 
graph or  telephone,  and  that  plaintiff,  while  in  the  exercise 
of  due  care  and  while  in  the  service  of  defendant,  was 
thereby  injured,  then  your  verdict  should  be  for  the  plain- 
tiff in  such  amount  as  the  law  and  the  evidence  warrants." 
The  objections  made  to  the  instruction  are  that  it  charges 
the  jury  to  find  for  the  plaintiff  if  he  exercises  "due  care," 
but  omits  the  equally  important  factor  of  "diligence,"  and 
that  it  assumes  that  the  absence  of  telephones  and  telegraph 
was  negligence.  Due  care  embraces  diligence,  and  the 
conditional  statement  with  reference  to  provision 

6.  for  signaling  trains,  in  view  of  the  allegation  of 
the  third  paragraph  of  complaint,  could  not  have 

misled  the  jury. 

The  sixth  instruction  refused  would  have  told  the  jury 

that  at  the  time  of  the  accident  the  engineer,  Gibson,  and 

the  plaintiff  were  fellow  servants,  and  if  the  plain- 

7.  tiff's  injuries  were  caused  by  the  negligence  of  Gib- 
son the  plaintiff  could  not  recover.     Under  the  em- 
ployers' liability  act  the  appellant  was  made  liable  for 
the  negligence  of  the  engineer. 

Instruction  seven,  refused,  instructed  the  jury  to  find 

for  the  defendant  on  the  first  paragraph  of  the  complaint; 

eight,  refused,  to  find  for  the  defendant  on  the 

8.  second  paragraph;  nine,  refused,  to  find  for  the 
defendant  on  the  third  paragraph  of  the  complaint 

There  was  some  evidence  fairly  tending  to  support  each 
one  of  these  paragraphs,  and  it  was  therefore  not  error  to 
refuse  these  instructions. 

Appellant  also  complains  of  the  refusal  of  the  court  to 
give  instruction  ten.     Erom  the  transcript  it  appears  that 
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said  instruction  was  given^  but  if  it  had  been  re- 
9.     fused,   in  view  of  other  instructions  which  were 
given  by  the  court,  there  would  have  been  no  re- 
versible error. 

The  record  presents  a  case  of  a  day-time  collision. 

10.  There  is  evidence  that  appellee  has  sufPered  perma- 
nent injuries,  though  not  of  the  most  serious  char- 
acter, without  negligence  on  his  part,  while  in  the  discharge 

of  his  duly,  and  negligence  upon  the  part  of  the 

11.  appellant,  and  under  the  letter  and  spirit  of  the 
statute  upon  the  whole  record  the  judgment  should 

be  affirmed. 

Judgment  affirmed. 

Concurring  Opinion. 

Wiley,  J. — I  concur  in  the  conclusion,  but  am  of  the 
opinion  that  the  admission  of  evidence  as  to  what  the 
engineer  of  the  locomotive  upon  which  appellee  was  fire- 
Tiian  said  after  the  accident  was  erroneous.  The  evidence 
shows  that  the  statement  of  the  engineer  was  made  about 
forty-five  minutes  after  the  accident,  and  if  so  it  was  not 
a  part  of  the  res  gestae,  and  should  not  have  been  admitted. 

On  Petition  for  Rehearing. 

Per  Cubiam. — The  statement  after  the  accident,  of  the 

engineer  Gibson,   admitted   in   evidence,   is  held,   in  the 

opinion,  to  be  harmless,  upon  the  ground  that  the 

4.     negligence  of  Gibson  was  shown  by  other  uncontro- 

verted  evidence.    In  the  petition  for  rehearing  it  is 

claimed  that  the  record  does  not  warrant  this  statement 

The  imcontradicted  evidence  shows  that  the  engine,  at 
the  time  of  the  accident,  was  running  at  the  rate  of  from 
twenty  to  twenty-five  miles  an  hour;  that  if  the  engineer 
had  been  looking  he  could  have  seen  the  approaching  train 
one-quarter  of  a  mile  away;  that  when  the  collision  oc- 
curred, or  immediately  before,  as  put  by  one  of  the  wit- 
nesses, he  was  talking  to  Stafford,  who  was  in  the  cab  of 
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the  engine,  and  who  was  killed  in  the  same  accident  in 
which  the  appellee  received  his  injuries.  The  engineer 
was  not  called  as  a  witness.  It  is  in  evidence  that  he 
applied  the  air  brake,  but  not  in  time.  Questions  were  ad- 
dressed to  the  attorney  for  appellee  intending  to  show  that 
he  had  attempted  to  procure  the  attendance  of  said  Gibson, 
but  to  these  questions  objections  were  sustained.  The  absence 
of  the  engineer  was  not  accounted  for.  Juries  have  the 
right  to  draw  reasonable  inferences  from  facts  proved,  and 
from  the  facts  appearing  in  evidence  the  jury  can  fairly, 
in  the  absence  of  contradictory  or  explanatory  evidence, 
draw  the  conclusion  that  the  engineer  was  negligent. 

It  is  also  claimed  that  there  was  no  evidence  to  sustain 
the  second  paragraph  of  the  complaint,  and  that  therefore 
the  court  erred  in  refusing  to  give  instruction  eight, 
8.     requested  by  appellee,  to  find  for  appellant  on  said 
paragraph.    Appellee  testified  that,  on  the  morning 
of  the  accident,  Coyle,  who  was  the  yardmaster, 
did  not  give  appellee  or  any  of  the  train  crew  any  informa- 
tion as  to  another  train  on  the  branch  road,  and  that  he 
knew  that  the  engineer  did  not  know  it.  This  evidence  was, 
of  course,  not  conclusive.     It  may  have  been  given  to  the 
conductor.     Coyle  was  not  called  as  a  vntness.     In  fact, 
appellant  introduced  but  one  witness.  Dr.  McDonald,  and 
he  testified  only  as  to  the  physical  injuries  of  ap- 
12.     pellee.     The  jury  had  the  right  to  consider  the  un- 
explained absence  of  witnesses  and  the  failure  of 
appellant    to    submit   evidence    presumably    within    their 
knowledge. 

Each  paragraph  was  sufficient  to  withstand  a  demurrer, 
arid  if  there  was  evidence  tending  to  support  either  of  them 
the  verdict  ought  not  to  be  disturbed  for  the  refusal  to  give 
this  instruction. 
Petition  overruled. 
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Flemino  V.  Cm  op  Anderson. 

[No.  6,472.     Filed  November  28,  1905.     Rehearing  denied  April 
27,  1906.    Transfer  denied  January  8,  1907.] 

1.  Limitation  op  Actions.  —  Amendments.  —  New  Cause.  —  An 
amended  complaint  setting  out  a  new  cause  of  action  may  be 
barred  by  the  statute  of  limitations,  though  the  original  com« 
plaint  was  filed  within  the  statutory  limit,    p.  844. 

2.  AcnoN.  —  Complaint.— Amendments. — New  Cause. — Cities. — 
Streets. — Excavations. — ^An  amended  complaint  alleging  that  a 
city  negligently  made  an  excavation  in  a  street  and  n^ligently 
failed  to  place  signal  lights  thereby  does  not  allege  the  same 
cause  of  action  as  an  original  complaint  alleging  that  an  inde- 
pendent contractor  made  such  excavation  and  that  such  city 
n^ligently  permitted  it  to  remain  unguarded  in  the  street, 
thereby  causing  plaintiff's  injuries,    p.  345. 

3.  Nbgugencb. — Damages. — Cities. — Contractors* — Contracts. — ^A 
contract  between  a  city  and  a  contractor,  whereby  such  con- 
tractor promised  to  place  proper  signal  lights  at  excavations 
made  by  him  in  the  street,  imposes  upon  such  contractor  the 
primary  liability  to  respond  for  damages  caused  by  his  failure, 
the  city  being  liable  also  to  persons  injured  thereby,    p.  347. 

4.  Same.  —  Cities.  —  Remedy  Over.  —  Damages. — Contractors. — 
Judgm,ent. — Where  a  city  is  compelled  to  pay  damages  because 
of  a  contractor's  negligence,  it  has  its  remedy  against  him  for 
such  damages;  and  if  he  is  given  notice  of  the  action  against 
it,  he  is  bound  by  the  judgment  rendered  therein,    p.  347. 

6.  Judgment.  —  Res  Judicata:  —  Contractors.  —  Cities.  —  Negli- 
gence.— A  judgment  for  a  contractor,  in  an  action  against  him 
for  damages  for  negligence  in  excavating  and  keeping  un- 
guarded a  trench  across  a  sidewalk  in  a  city,  is  a  complete  de- 
fense for  such  city  in  an  action  by  the  same  plaintiff  against 
.  such  city  for  the  same  cause,    p.  348. 

6.  Same,— i?c«  :Jwdicata.^Cities.-^Negligence,-^K  judgment  for 
defendant,  in  an  action  against  him  for  damages  for  negli- 
gently excavating  and  leaving  unguarded  a  trench  in  a  street, 
is  no  defense  for  a  city  in  an  action  against  it  for  its  sole  negli- 

'  gence  in  excavating  and  leaving  unguarded  such  trench,    p.  348. 

7.  Amendments.  —  Complaint.  —  When  Permitted.  —  Amend- 
ments to  a  complaint  are  permissible  where  the  cause  of 
action  is  not  changed  nor  the  defendant  deprived  of  any  defense 
which  he  had  to  the  original  action,    p.  349. 
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From  Superior  Court  of  Madison  County;  Henry  C. 
Ryan,  Judge 

Action  by  Elizabeth  Fleming  against  the  City  of  Ander- 
son. From  a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Bagot  £  Bagot,  iov  appellant 
Bartlett  H.  Campbell,  for  appellee. 

Black,  P.  J. — Elizabeth  Fleming,  the  appellant, 
brought  her  action  in  March,  1900,  against  the  appellee, 
to  recover  damages  for  a  personal  injury  caused  by  ap- 
pellant's falling  into  an  open  ditch  across  a  sidewalk  along 
which  she  was  walking  on  the  night  of  October  14,  1898. 
Such  proceedings  having  been  had  that  plaintiff  recovered 
judgment,  the  defendant  appealed  to  the  Supreme  Court 
The  judgment  in  favor  of  the  plaintiff  was  reversed.  See 
City  of  Anderson  v.  Fleming  (1903),  160  Ind.  597,  66 
L.  R.  A.  119.  The  opinion  of  the  Supreme  Court  on  that 
appeal,  on  the  return  of  the  cause  to  the  court  below,  was 
spread  of  record,  and  is  included  in  the  transcript  be- 
fore us.  On  the  return  of  the  cause  to  the  trial  court  an 
amended  complaint  was  filed,  October  6,  1903.  To  this 
amended  complaint  the  appellee  answered  in  a  number  of 
paragraphs,'  in  one  of  which  was  pleaded  the  statute  of 
limitations.  If  it  can  properly  be  said  that  in  the  amended 
complaint  the  appellant  stated  a  cause  of  action  different 
from  that  stated  in  the  original  complaint,  the  judgment 
herein  must  be  sustained. 

In  general,  an  amendment  of  a  complaint  relates  to  the 
commencement  of  the  action ;  but,  if  the  amendment  sets  up  a 

claim  or  a  title  not  previously  asserted,  against  which 
1.     the   statutory   period   of   limitation   has   run,   the 

statute  of  limitations  may  be  invoked  successfully. 
Lagow  v.  Neihon  (1858),  10  Ind.  183;  Hawthorne 
V.  State,  ex  rel.  (1877),  57  Ind.  286:  School  Town  of 
Monticello  v.  Grant  (1885),  104  Ind.  168;  FUenor  v.  Tag- 
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gart  (1888),  116  Ind.  189;  Chicago,  etc.,  B.  Co.  v.  Bills 
(1889),  118  Ind.  221;  Blake  v.  Minkner  (1894),  186 
Ind  418. 

The  nature  of  the  cause  of  action  stated  in  the  original 
complaint  is  shown  in  the  opinion  of  the  Supreme  Court, 

before  mentioned,  rendered  on  the  former  appeal. 
2.     That  complaint  is  also  before  us  as  part  of  the 

answer  setting  up  the  statute  of  limitation,  and  in 
the  evidence  herein.  In  that  pleading  it  was  alleged, 
amongst  other  things,  that  prior  to  the  time  of  the  ap- 
pellant's injury,  October  14,  1898,  the  city  made  and  en- 
tered into  a  contract  with  Charles  L.  Henry  for  the  im- 
provement of  the  street  in  question  (Eleventh  street)  and 
the  sidewalks  thereof  on  each  side  of  the  same,  by  grading, 
leveling  and  paving  the  street,  and  grading,  leveling  and 
constructing  a  cement  sidewalk  on  each  side  thereof, 
and  by  placing  curbstones  along  the  sides  of  the 
street  and  along  the  sides  of  intersecting  streets 
and  alleys  to  the  property  line  on  each  side  of 
the  street;  that  by  the  terms  of  the  contract  the  parties 
thereto  agreed  that  the  improvement  should  be  made  by 
Henry  under  the  supervision  of  the  city  civil  engineer, 
and  that  the  work  should  be  carried  on  at  the  times  and 
places  as  directed  by  said  engineer,  and  that  during  the 
construction  of  the  improvement  Henry  should  maintain 
the  sidewalks  along  the  street  safe  for  travel  by  the  gen- 
eral public,  and  should  and  would  maintain  red  lights, 
and,  if  necessary,  watchers  at  all  places  of  danger  along 
the  street;  that  afterward,  October  14,  1898,  the  agents 
and  employes  of  Henry,  in  the  construction  of  the  im- 
provement, dug  and  made  a  deep  excavation  across  the 
sidewalk  along  the  south  side  of  the  street,  at  a  place  where 
the  street  is  intersected  on  its  south  side  by  a  certain  alley 
described;  that  this  excavation  extended  entirely  across 
the  sidewalk,  and  was  two  and  one-half  feet  deep  and  one 
foot  wide ;  that  the  appellee,  with  full  knowledge  and  no- 
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tice  that  this  excavation  was  so  made  across  the  sidewalk, 
carelessly  and  negligently  caused,  allowed,  and  permitted 
the  excavation  to  be  and  remain  in  and  across  the  sidewalk 
in  and  through  the  darkness  of  the  night  of  that  day,  with- 
out any  guard,  signal,  or  warning  of  danger  to  the  travel- 
ing public ;  that  it  was  a  public  sidewalk  in  the  city,  used 
as  a  footway  by  the  general  public,  and  was  much  travel- 
ed by  the  public ;  that  the  excavation  across  it  was  of  such 
a  character  as  to  render  the.  sidewalk  dangerous  and  unsafe 
for  travel,  and  such  as  greatly  to  endanger  the  life,  limbs, 
and  safety  of  persons  traveling  upon  the  sidewalk  in  the 
night-time;  that  said  night  was  dark,  and  the  appellant 
was  traveling  along  the  sidewalk  on  foot  and  in  the  ordi- 
nary way,  without  any  notice  or  knowledge  of  the  excava- 
tion, and  was  in  the  use  and  exercise  of  ordinary  care  for 
her  own  safety,  and  was  unable  to  see  or  observe  the  excava- 
tion by  reason  of  the  darkness  of  the  night,  and  the  care- 
lessness and  negligence  of  the  appellee  in  failing  to  guard 
or  protect  the  same,  or  to  place  any  light,  signal,  or  warn- 
ing of  any  kind  at  or  in  the  locality  thereof,  or  causing 
the  same  to  be  done ;  that  while  she  was  so  walking  she  fell 
into  the  excavation,  whereby  she  was  injured,  etc. — stating 
her  injuries — ^wholly  by  reason  of  the  carelessness  and 
negligence  of  the  appellee  as  aforesaid,  etc. 

In  the  amended  complaint  there  was  no  mention  of 
Henry  or  any  contractor  or  third  person ;  but  it  was  alleged 
that  the  appellee  negligently  and  carelessly  dug  and  made 
the  excavation  across  the  sidewalk.  It  was  alleged  that 
the  appellant  was  traveling  on  foot  along  the  sidewalk, 
and,  being  unable  to  see  or  observe  the  excavation  by  rea- 
son of  the  darkness  of  the  night,  and  by  reason  of  the  care- 
lessness and  negligence  "of  the  defendant"  in  failing  to 
guard  or  protect  the  same,  or  place  any  lights,  signal,  or 
warning  of  any  kind  in  the  locality  thereof,  or  causing 
the  same  to  be  done,  she  fell  into  the  excavation,  etc.    In 
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other  respects  the  amended  complaint  was  like  the  original 
complaint,  which  was  examined  and  held  sufficient  on  the 
former  appeal. 

In  the  original  complaint  there  was  no  allegation  that 
Henry  did  or  omitted  anything  negligently  by  the  use  of 
that  word,  nor  was  there  any  charge  of  negligence  in  or 
about  the  making  of  the  excavation,  which  was  alleged  to 
have  been  made  by  the  agents  and  employes  of  Henry  "in 
the  construction  of  the  improvement/*  It  was  alleged  that 
the  city,  with  knowledge  and  notice  that  the  excavation  was 
made,  negligently  caused,  allowed,  and  permitted  it  to 
remain  through  the  darkness  of  the  night  without  any 
guard,  signal,  or  warning  of  danger  to  the  traveling  public, 
and  that  the  appellant  was  unable  to  see  the  excavation  by 
reason  of  the  darkness  and  the  negligence  in  failing  to 
guard  it,  and  that  she  fell  in  and  was  injured  by  reason 
of  the  negligence  of  the  appellee  as  aforesaid.  The  only 
negligence  so  designated  was  negligence  in  failing  to  guard 
the  excavation  at  night,  which  was  charged  as  negligence 
of  the  city,  but,  upon  the  facts  stated,  Henry,  the  contrac- 
tor, owed  the  city  the  duty  to  guard  the  excavation 

3.  so  made  by  him  in  the  prosecution  of  his  work  un- 
der the  contract,  and  the  failure  to  guard  the  ex- 
cavation so  rightfully  made  was  a  failure  of  Henry  to  per- 
form a  duty  which  he  owed  both  to  the  city  and  to  the 
traveler  injured  by  reason  of  the  absence  of  guards,  signals, 
and  warning.  Under  the  circumstances  stated  in  the  orig- 
inal complaint,  as  between  Henry  and  the  city,  the  pri- 
mary liability  was  upon  Henry.    Though  the  city  would  be 

liable,  it  would  be  entitled  to  recover  over  against 

4.  Henry,  and,  if  he  were  duly  notified  by  the  city 
of  the  action,  the  judgment  obtained  against  the 

cily  would  be  conclusive  in  its  favor  against  the  contrac- 
tor.   City  of  Anderson  v.  Fleming,  supra. 

If  the  injured  person  were  not  entitled  to  recover  from 
the  contractor,  she  would  not  be  entitled  to  recover  of  the 
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city  under  the  circumstances  stated  in  the  original 

5.  complaint;  and  to  that  complaint  against  the  city 
it  would  have  been  a  good  defense  that  in  a  former 

action  for  such  injury  brought  by  the  injured  person 
against  Henry,  the  contractor,  the  latter  had  recovered 
judgment  on  the  merits.  Such  a  defense  was  pleaded  to 
the  original  complaint  and  was  held  sufiScient  on  the  for- 
mer appeal. 

In  the  amended  complaint  it  was  charged  that  the  city 
itself  negligently  dug  and  made  the  excavation,  and  neg- 
ligently caused,  allowed,  and  permitted  the  excavation 
which  it  had  negligently  made  to  remain  through  the  dark- 
ness of  the  night  without  any  guard,  signal,  or  warning, 
etc.;  that  the  appellant  was  traveling  on  foot  along  the 
sidewalk,  being  unable  to  see  the  excavation  by  reason  of 
the  darkness  and  by  reason  of  the  negligence  of  the  ap- 
pellant in  failing  to  guard  the  place,  etc.,  and  fell  into  the 
excavation  and  was  injured,  wholly  by  reason  of  the  neg- 
ligence of  the  appellee  "as  aforesaid." 

If  the  city  by  its  own  negligent  act  and  negligent  omis- 
sion alone  caused  the  injury,  it  could  not  defend  on  the 
ground  that  in  an  action  against  a  third  person 

6.  alone  he  had  been  adjudged  not  liable.     The  origi- 
nal complaint  showed  a  liability  of  the  city  under 

circumstances  which  would  have  authorized  it  to  cast  the 
burden  of  the  defense  upon  a  third  person,  by  due  notice 
to  him;  and  an  answer  which  would  have  been  available 
against  the  original  complaint  would  not,  without  chang- 
ing its  allegations  of  facts,  serve  a  like  use  in  the  action 
under  the  amended  complaint. 

When  a  plaintiff  sought  to  recover  an  undivided  part 
of  land  as  having  descended  to  her  from  her  father, 
and  was  unable  under  the  evidence  to  recover  on  such 
ground  she  was  not  permitted  to  amend  her  com- 
plaint on  the  trial  so  as  to  claim  a  share  in  the  land 
as   coming   to   her   from   her   deceased    sisters.      It  was 
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said  that  such  an  amendment  would  have  introduced  a 
new  cause  of  action,  and  would  have  changed  the  essential 
nature  of  the  controversy  as  prosecuted  on  the  trial.  Bob- 
bins y.  Harris  (1887),  96  IST.  C.  557,  2  S.  E.  70. 

When  a  complaint  sought  to  charge  the  defendant,  a 
railroad  company,  as  common  carrier  for  the  loss  of  goods 
shipped  over  its  line  and  destroyed  by  fire  while  in  its 
depot  awaiting  delivery  to  another  carrier,  an  amend- 
ment seeking  to  charge  the  company  for  negligence, 
as  warehouseman  was  held  not  permissible,  because 
the  action  had  become  barred  by  the  statute  of  limitations, 
prior  to  the  amendment.  People,  ex  rel.,  v.  Judge,  etc. 
(1876),  35  Mich.  227;  Anniston,  etc.,  R.  Co.  v.  Ledbet- 
ter  &  Farmer  (1890),  92  Ala.  326,  9  South.  73. 

In  Lambard  v.  Fowler  (1845),  25  Me.  308,  where  the 
complaint  originally  sought  to  recover  against  the  defend- 
ant as  sheriff,  on  the  ground  of  his  responsibility 
for  the  acts  of  his  deputy,  it  was  held  that  an  amend- 
ment could  not  be  permitted  by  adding  another  count 
which  sought  recovery  for  other  acts  of  the  sheriff  him- 
self, though  both  counts  were  intended  for  the  re- 
covery of  damages  arising  from  the  loss  of  the  same 
rights.  It  was  said :  "The  new  count  filed  by  the  plain- 
tiff is  for  the  acts  and  neglects  of  the  sheriff  himself,  for 
which  the  deputy  is  in  no  way  officially  responsible  to 
him ;  the  other  is  for  the  neglects  of  the  deputy  alone,  for 
which  the  sheriff  was  once  liable,  upon  the  proof  in  the 
case,  to  the  creditor;  and  the  amendment  was  unauthor- 
ized." 

In  Blahe  v.  Minkner,  supra,  the  following  was  quoted 

from    a    text-book:      "The    principle    is    that   where    the 

amendment  does  not  change  the  cause  of  action  nor 

7.  deprive  the  defendant  of  any  defense  which  he  had 
to  the  original  suit,  the  plaintiff's  right  shall  be 
preserved." 

Judgment  afiirmed. 
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ElSMAN  ET  AL.  V.  WhALEN  ET  AL* 

[No.  5,798.    Filed  December  11,  1906.    llandate  modified  January 

9,  1907.] 

1.  Pi£ADiNQ.  —  C<nnplaint.  —  Overruling  Demurrer  to. — Special 
Findings. — Overrulinc^  a  demurrer  to  the  complaint  is,  but  sus- 
taining a  demurrer  is  not,  immaterial  where  there  is  a  special 
finding  of  facts  and  conclusions  of  law.    p.  353. 

2.'  Vendor  and  FvBcnASsxL'—Liens.—EetoppeL— Bankruptcy, — 
Compromise. — Receipt  of  Proceeds, — ^The  receipt  by  the  holder 
of  a  vendor's  lien  of  her  pro  rata  part  of  the  proceeds  of  a 
compromise  executed  by  the  defendant  remote  grantee  with  the 
trustee  in  bankruptcy  of  the  holder's  immediate  grantee,  does 
not  estop  such  holder  from  enforcing  her  lien  for  the  balance 
due^  against  the  real  estate  purchased  by  defendant  with  notice, 
p.  354. 

8.  Bankruptcy.  —  Trustees. — Incumbered  Property. — Liens. — ^A 
trustee  in  bankruptcy  succeeds  only  to  the  rights  of  the  bank- 
rupt in  his  property;  and  if  such  bankrupt  owned  property,  in- 
cumbered with  liens,  such  trustee  takes  such  property  subject 
thereto,    p.  355. 

4.  Vbnd(»  and  PuRCHASsai. — Liens. — Remote  Grantees. — Notice. 
— Husband  and  Wife. — ^Lands  in  the  hands  of  a  remote  grantee 
with  notice  are  liable  to  the  lien  for  unpaid  purchase  money, 
and  such  lienor,  though  a  married  woman,  can  assert  such  lien 
in  her  own  name.    p.  355. 

5.  Amendments. — Time  for. — Judgment — Motions. — ^Upon  ap- 
plication and  motion  the  description  in  a  decree  may  be  cor- 
rected by  amendment  at  the  next  term  of  court  after  its  entry, 
p.  355. 

6.  Process. — Cross-Complaint. — When  Unnecessary. — Service  of 
process  on  a  cross-complaint  to  establish  liens  on  real  estate 
owned  by  defendant  is  not  necessary,  where  the  complaint  sets 
out  such  claims  and  makes  defendant  and  the  cross-complain- 
ants defendants  thereto,    p.  355. 

7.  Vendor  and  Purchaser. — Liens. — Remote  Grantees. — Notice. 
— Evidence, — ^Where  the  evidence  shows  that  plaintiff  conveyed 
land  to  her  grantee,  reserving  a  vendor's  lien  evidenced  by  a 
note  on  which  defendant's  husband  was  a  surety;  that  such 
grantee  conveyed  said  land  to  defendant's  husband,  the  pay- 
ment of  such  note  being  assumed;  that  such  husband,  without 
consideration  therefor,  conveyed   such  land  through   a  third 
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person  to  defendant;  that  defendant  knew  such  debt  was  unpaid; 
and  that  such  grantee  and  such  husband  were  bankrupts,  a 
decree  giving  plaintiff  a  lien  on  such  land  is  justified,  p.  356. 
8.  Appeal.  —  Deeisian,  —  Death,  —  Modification  of  Mandate. -y 
Where  a  party  to  an  appeal  dies  after  submission  of  the  cause, 
the  mandate  of  the  decision  will  be  modified  to  take  effect  as  of 
the  date  of  submission,    p.  358. 

From  Floyd  Circuit  Court;  William  C.  Utz,  Judge. 

Suit  by  Margaret  J.  Whalen  against  Delphia  A.  Eis- 
man and  others.  From  a  decree  for  plaintiff  and  cross- 
eomplainants,   defendant  and  another  appeal.     Affirmed. 

Thomas  J.  Brock,  James  K.  Marsh  and  Ward  H.  Wat- 
soHj  for  appellants. 
L.  A.  Douglass,  for  appellees. 

CoMSTOCK,  J. — Suit  by  appellee  Whalen,  to  enforce 
a  vendor's  lien  on  real  estate.  The  defendants  were 
Pinkney  Sellers,  Delphia  A.  Eisman,  State  Building 
&  Loan  Association  of  Indianapolis,  William  Martin, 
Catharine  Krantz,  Robert  Kelley,  First  National 
Bank  of  Jeffersonville,  Citizens  National  Bank  of  Jeffer- 
sonville  and  Simeon  S.  Johnson  as  administrator  of  the 
estate  .of  Louis  Bottorff,  deceased.  The  complaint  is  in 
one  paragraph.  The  following  is  a  fair  summary  of  the 
pleadings:  On  January  10,  1899,  Pinkney  Sellers,  Del- 
phia A.  Eisman  and  John  A.  Eismtfn  executed  their  joint 
promissory  note  to  Margaret  J.  Whalen  for  $250,  due 
twelve  months  after  date,  with  seven  per  cent  interest, 
without  relief  and  with  attorney's  fees.  On  March  4, 
1899,  Sellers  and  his  wife  executed  to  John  A.  Eisman  a 
deed  for  the  real  estate  involved  in  this  suit.  The  consid- 
eration of  said  deed  was  $1  and  the  assumption  by  Eisman 
of  certain  liabilities  set  forth  in  the  deed.  The  deed  re- 
cites that  "it  is  covenanted  and  agreed,  by  and  between 
the  grantors  and  grantee,  that  said  grantee,  John  A.  Eis- 
man, as  a  part  consideration  of  said  conveyance,  hereby 
assumes  the  payment  of  the  following  indebtedness  owing 
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by  said  Pinkney  Sellers,  namely.''  Then  follows  a  list  of 
the  debts  owing  by  Sellers,  and  among  them  the  note  due 
appellee  Whalen,  which  is  referred  to  as  follows: 
"The  note  executed  by  said  Pinkney  Sellers,  with  John 
A.  Eisman  as  surety,  in  favor  of  Margaret  J.  Whalen,  for 
the  sum  of  $250,  bearing  the  date  January,  1899,  due 
one  year  after  date."  On  September  16,  1901,  Eisman 
and  his  wife  executed  a  conveyance  of  the  real  estate  to 
John  M.  Paris,  who  on  the  same  day  reconveyed  it  to  ap- 
pellant Delphia  A.  Eisman.  She  paid  nothing  for  it  at 
the  time  the  conveyance  was  made  to  her,  knew  the  various 
debts  recited  in*  the  deed  from  Sellers  to  John  A.  Eisman 
had  not  been  paid,  and  that  the  land  was  encumbered  with 
said  lien  for  the  purchase  money.  Sellers  is  insolvent,  and 
refuses  to  enforce  his  apparent  lien  for  the  purchase 
money.  The  demurrer,  for  want  of  facts,  of  appellant 
Delphia  A.  Eisman  to  this  complaint  was  overruled.  Ap- 
pellees Kelley  and  Johnson  filed  cross-complaints  ally- 
ing substantially  the  same  facts  as  in  the  complaint,  show- 
ing that  the  indebtedness  to  them  had  not  been  paid.  De- 
murrers were  addressed  to  them  by  appellant  Eisman  and 
overruled,  and  said  appellant  filed  her  separate  answer  in 
two  paragraphs,  the  first,  a  general  denial.  In  the  sec- 
ond she  admitted  the  execution  of  the  deed  from  appellant 
Sellers  to  John  A.  Eisman,  her  husband,  and  made  a  copy 
of  it  part  of  her  answer,  and  admitted  the  making  of  the 
conveyance  to  Paris  and  from  Paris  to  her.  That  John  A. 
Eisman  was,  on  December  24,  1901,  adjudged  a  bankrupt; 
that  appellee  Whalen  was  a  creditor  and  filed  her  note  and 
made  proof  of  her  claim  therein,  and  that  she  received 
$71.82  out  of  the  proceeds  of  the  estate  of  the  bankrupt. 
It  was  averred  that  the  conveyance  from  John  A.  Eisman 
to  Paris  was  made  within  four  months  of  the  adjudication 
of  said  Eisman  as  a  bankrupt,  and  that  the  trustee  in 
bankruptcy  filed  a  petition  to  cancel  the  deeds;  that  a 
compromise  in  the  matter  of  setting  aside  the  deeds  was 
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made  between  her  and  the  trustee;  that  in  this  compro- 
uiise  the  trustee  agreed  that  he  would  not  take  possession 
of  the  real  estate,  and  she  agreed  to  pay  certain  liens 
thereon  and  release  her  ineoate  interest,  to  the  value  of 
$200,  in  certain  other  real  estate;  and  that  the  estate  of 

the  bankrupt  was  enhanced  to  the  value  of  $ .    It 

was  further  averred  that  appellee  Whalen  knew  of  the  com- 
promise, and  that  it  was  approved  by  "the  referee  in  bank- 
ruptcy. A  demurrer  for  want  of  facts  to  this  paragraph 
of  answer  filed  by  appellee  Whalen  was  sustained. 
Appellant  Sellers  made  denial  to  the  complaint  As  to 
William  Martin  and  Catharine  Kranz  the  suit  was  dis- 
missed, and  the  State  Building  &  Loan  Association  of 
Indianapolis  was  not  found. 

The  suit  was  tried  upon  the  complaint  and  denial  there- 
to, the  cross-complaints  of  Kelley  and  Johnson,  and  the 
answer  of  appellant  Eisman  in  denial  thereof.  The  cause 
was  tried  without  a  jury  and  a  special  finding  of  facts 
made  by  the  court,  conclusions  of  law  stated  thereon,  and 
decree  rendered  in  favor  of  appellees  Whalen,  Kelley  and 
Johnson*  Appellant  Eisman  excepted  to  the  conclusions 
of  law  and  each  of  them. 

Appellant    Eisman    challenges    the    sufficiency    of    the 

complaint  upon  the  ground  that  it  does  not  show  that  the 

debt    due    appellee    Whalen    is    for    the    purchase 

1.  money,  and  does  not  agree  to  pay  the  same.  We 
need  not  consider  the  action  of  the  court  in  over- 
niling  the  several  demurrers  hereinbefore  stated,  for  the  rea- 
son that,  where  there  is  a  special  finding  of  facts,  the  over- 
ruling of  a  demurrer  is  immaterial.  Woodward  v.  Mitch- 
eU  (1896),  140  Ind.  406;  Chicago,  etc.,  R.  Co.  v.  Tauger 
(1900),  24  Ind.  App.  460;  Louisville,  etc.,  R.  Co.  v. 
Downey  (1897),  18  Ind.  App.  140.  This  is  not  the  rule 
where  the  demurrer  is  sustained. 

It  is  argued  that  the  court  erred  in  sustaining  the  de- 
murrer of  appellee  Whalen  to  the  second  paragraph  of  ap- 

VoL.  39—23 
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pellant  Eisman's  answer  to  the  complaint.     This 
2.     answer   sets   up    as    an   estoppel    against   appellee 

Whalen  certain  proceedings  had  in  bankruptcy  of 
John  A.  Eisman  in  the  district  court  for  the  district  of 
Indiana^  which  proceedings  were  had  in  pursuance  of  the 
agreement  entered  into  by  'and  between  said  appellant  Eis- 
man and  James  J.  Brock,  trustee  in  said  bankruptcy.  It 
is  averred  that  she,  daid  Delphia  A.  Eisman,  paid  in  full 
the  debt  she  thereby  obligated  herself  to  pay,  and  that  the 
estate  of  said  bankrupt  was  thereby  enhanced  and  bene- 
fited, and  that  said  Whalen  was  a  party  to  said  action  in 
bankruptcy,  and  that  said  settlement,  or  compromise, 
was  approved  by  the  referee  in  bankruptcy,  and  there  was 
no  exception  filed  by  said  Whalen.  We  are  unable  to 
see  that  this  paragraph  of  answer  sets  out  facts  constitut- 
ing a  defense  to  the  suit  to  enforce  a  vendor^s  lien.  Ap- 
pellee Whalen  filed  her  claim  against,  and  shared  in,  the 
distribution  of  the  bankrupt  estate.  This  she  had  a  right 
to  do,  and,  if  not  paid  in  full,  there  remained  to  her  the 
right  to  proceed  against  the  property  upon  which  she  had 
the  lien.  Swarts  v.  Fourth  Nat.  Bank  (1902),  117  Fed. 
1,  54  C.  C.  A.  387.  The  land  became  security  for  the 
debt  when  conveyed  to  John  A.  Eisman  by  Sellers,  on 
March  4,  1899.  Eisman  was  surety  for  the  defendant 
before  that  date.  The  bankruptcy  proceedings  did  not  de- 
stroy the  lien.  Appellee  Whalen  could  prove  her  claim 
against  the  Eisman  estate  and  receive  her  pro  rata  share 
without  surrendering  any  equitable  right  she  might  have 
against  Mrs.  Eisman,  as  a  condition  precedent  to  sharing 
in  the  distribution  of  the  estate  of  her  husband.  The  an- 
swer shows  that  appellee  Whalen^s  claim  was  treated  as  a 
general  claim  and  not  a  preferred  claim.  Swarts  v. 
Fourth  Nat,  Bank,  supra. 

The  trustee  in  bankruptcy  succeeded  only  to  the  share 
of  Sellers  and  Eisman  in  the  property  in  question.     If  he 
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took  possession  he  would  take  subject  to  existing 

3.  liens.     Thompson  v.  Fairbanks  (1905),  196  U.  S. 
516,  526,  25  Sup.  Ct.  806,  49  L.  Ed.  577;  In  re 

Standard  Laundry  Co.  (1902),  116  Fed.  476,  53  C.  C.  A. 
644;  Brannon  v.  May  (1873),  42  Ind.  92,  101. 

The  debt  of  Mrs.  Whalen  was  a  part  of  the  purchase 
money.     Appellant  Eisman  knew  the  fact  that  it  was  un- 
paid.    An  equitable  lien  attached  in  favor  of  ap- 

4.  pellee  Whalen,  a  right  she  can  assert  in  her  own 
name.     Ayers  v.  Randall  (1886),  108  Ind.  595; 

Josselyn  v.  Edwards  (1877),  57  Ind.  212;  Diffenderfer 
V.  Scott  (1892),  5  Ind.  App.  248;  Ferris  v.  American 
Brewing  Co.  (1900),  155  Ind.  539;  Ransdel  v.  Moore 
(1899),  153  Ind.  893,  53  L.  R.  A.  753.  In  the  compro- 
mise set  out  there  was  no  adjudication  of  appellee  Wha- 
len's  claim  nor  her  right  to  a  vendor's  lien,  nor  was  she 
a  party  to  the  compromise.  The  referee  had  no  authority 
to  make  such  a  compromise  without  the  approval  of  the 
court,  and  that  approval  should,  but  does  not,  appear  in 
the  answer.     The  demurrer  was  properly  sustained. 

Upon  application  and  motion  of  appellee  Whalen,  the 
court  corrected  a  description  of  the  real  estate  in  contro- 
versy, appearing  in  the  judgment  and  decree.  This 

5.  correction  was  not  made  at  the  time  the  judgment 
was   rendered,   but   at  the  next  succeeding  term. 

Complaint  is  made  of  this  action  of  the  court.  The  ob- 
jection is  not  well  taken.  Courts  should  make  their  rec- 
ords speak  the  truth. 

It  is  claimed  that  as  there  was  no  summons  issued  on 

the  cross-complaints,  nor  any  appearance  thereto  by  said 

cross-defendant,  the  court  had  no  jurisdiction  over 

6.  her  person.     The  complaint  discloses  the  character 
of  the  claims  of  the  cross-complainants,  and  fairly 

informed  appellants  that  these  claims  would  be  adjudicated. 
No  process  was  therefore  necessary.  So  held  in  Bevier  v. 
Kahn  (1887),  111  Ind.  200. 
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The  special  finding  of  facts  show  that  on  March  4,  1899, 

the  defendant  Pinkney  Sellers  owned,  and,  together  with 

his  wife,  Emily  Sellers,  made  and  executed  a  deed 

7.  of  general  warranty  to  John  A.  Eisman  for  the 
real  estate  in  controversy.  As  a  part  of  the  con- 
sideration of  said  conveyance  and  purchase  price  said  Eis- 
man assumed  the  payment  of  certain  indebtedness  among 
which  was  that  of  the  appellee  Whalen,  then  and  there 
owing  by  said  Pinkney  Sellers,  to  wit,  a  note  executed 
by  said  Pinkney  Sellers,  with  John  A.  Eisman  as 
surety,  in  favor  of  Margaret  J.  Whalen,  for  the  sum  of 
$250,  bearing  date  January  10,  1899,  due  one  year  after 
date.  On  September  16,  1901,  said  John  A.  Eisman,  to- 
gether with  the  defendant  Delphia  A.  Eisman,  his  wife, 
executed  a  warranty  deed  for  the  same  real  estate  to  John 
M.  Paris,  for  the  formal  consideration  of  $1,  but  in  fact 
for  no  consideration.  On  the  same  day  said  John  M. 
Paris,  who  was  then  and  there  unmarried,  executed  a  deed 
of  conveyance  and  general  warranty  for  said  real  estate 
to  defendant  Delphia  A.  Eisman,  and  said  Delphia  A. 
Eisman  paid  no  consideration  for  said  deed.  At  the  time 
said  conveyance  was  made  to  Delphia  A.  Eisman  said 
notes  executed  by  said  Pinkney  Sellers,  in  favor  of  Mar- 
garet J.  Whalen  and  others,  were  wholly  due  and  unpaid, 
which  fact  said  defendant  Delphia  A.  Eisman  knew  at 
said  time.  Pinkney  Sellers  makes  no  defense  in  this  suit, 
has  been  defaulted,  and  was  when  this  action  was  brought, 
and  is  now,  wholly  insolvent  At  the  time  this  suit  was 
begun  said  John  A.  Eisman  had  been  adjudged  a  bank- 
rupt, and  was  wholly  insolvent  and  has  since  that  time  died, 
leaving  no  estate  whatever.  There  is  due  on  the  note  in 
favor  of  Margaret  J.  Whalen,  as  principal,  interest  and 
attorney's  fees,  the  sum  of  $263. 

As  conclusions  of  law  upon  the  forgoing  facts  the 
court  states  that  the  assumption  by  said  John  A.  Eisman 
of  the  indebtedness  set  out  in  said  deed  from  Pinkney 
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Sellers  to  him  as  part  of  the  consideration  thereof  created 
a  vendor's  lien  for  the  respective  amounts  thereof,  and 
which  vendor's  lien  can  and  ought  to  be  enforced  in  favor 
of  the  several  persons  named  therein  as  creditors  of  said 
Pinkney  Sellers,  who  had  not  been  paid ;  that  said  Simeon 
S.  Johnson,  administrator  of  Bottorff,  deceased,  Robert 
Eelley  and  Margaret  J.  Whalen,  are  all  creditors,  and 
entitled  to  enforce  the  vendor's  lien  on  said  real  es- 
tate for  the  amount  of  their  several  claims,  and  that  a 
decree  should  be  entered  in  this  cause  for  the  enforcement 
of  their  said  several  liens,  all  of  which  should  be  included 
in  one  decree.  A  decree  in  accordance  with  the  special 
finding  of  facts  and  conclusions  of  law  was  duly  entered. 

It  is  proper  to  say  that  every  material  fact  averred  in 
the  complaint  is  found  to  be  true ;  and  no  attempt  is  made 
to  make  the  evidence  a  part  of  the  record.  The  sufficiency 
of  the  evidence  to  sustain  the  special  findings  is  not  pre- 
sented by  motion  for  a  new  trial.  The  exceptions  to  the 
conclusions  of  law  admit  the  correctness  of  the  special  find- 
ings, and  so  their  correctness  is  unchallenged  by  any  method 
or  upon  any  ground ;  and  an  examination  of  the  pleading 
discloses  that  such  findings  are  within  the  issues.  That 
the  conclusions  of  law  are  warranted  by  these  findings  is 
clear.  The  decree  resulted  in  subjecting  certain  real 
estate  to  the  payment  of  the  promissory  notes  ex- 
ecuted by  the  grantor  Sellers  as  principal  and  grantee 
Eisman  as  surety,  for  the  conveyance  of  which  real  estate 
there  was  no  consideration  in  fact  but  the  promise  to  pay 
said  notes.  The  vendor's  liens  of  appellees  Whalen,  Kel- 
ley  and  Johnson,  respectively,  were  created  by  the  same 
instrument. 

The  controlling  questions  involved  are  practically  the 
same  as  to  each,  and  without  further  separate  reference 
to  the  cross-complaints  the  decree  is  affirmed  as  to  each  of 
the  appellees. 


358        APPELLATE  COURT  OF  INDIANA, 

Chicago,  etc.,  R.  Co.  v.  Railroad  Com.,  etc. — 39  Ind.  App.  358. 

Per  Cueiam, — It  appearing  to  the  court  that  since  the 
submission  of  the  cause,   to  wit,   July   11,   1906,   Mar- 
garet J.  Whalen,  one  of  the  appellees,  died  intestate, 
8.     it  is  ordered  that  decree  on  this  appeal  be  entered  as 
of  the  date  of  its  submission. 


Chicago,  Indianapolis  &  Louisville  Railway 
Company  v.  Railroad  Commission  op  Indiana. 

[No.  1.    Railroad  Commission.    Filed  January  15,  1907.] 

1.  Raiihoads.  —  Commiesum, — Appellate  Court, — Jurisdictioru — 
Appeal, — On  appeal  from  the  railroad  commissiony  the  Appellate 
Court  may  determine  whether  the  rate  fixed  by  the  commission, 
by  virtue  of  the  act  of  1905  (Acts  1905,  p.  83,  §§5405a-5405y 
Bums  1905)  is  reasonable  and  has  been  established  according 
to  law,  and  whether  such  law  is  valid,    p.  360. 

2.  Same. — Cotnmiaaum, — Appeal — Pleading, — CoTiatruetiaiu — ^An 
appeal  is  taken  from  a  decision  of  the  railroad  commission  by 
filing  in  the  Appellate  Court  a  concise  statement  of  the  ap- 
pealing party's  complaint,  no  strictness  of  pleading  bdng  re- 
quired and  a  liberal  construction  obtaining  so  as  to  determine 
such  matters  upon  the  merits,    p.  360. 

3.  Same. — Commiasion, — Rates. — Elements  Considered  in  EsUUh- 
lishing. — Burden  of  Proof, — In  establishing  a  railroad  rate  the 
railroad  commission  should  consider  the  value  of  the  property 
used  by  the  railroad  company  and  the  operating  expenses 
thereof;  and  the  burden  is  upon  the  plaintiff  to  establish  that 
the  rate  charged  is  excessive,    p.  360. 

4.  Appeal.  —  Carriers.  —  Railroads, — Commission, — Moot  Quea- 
Uons, — Dismissal, — Where  a  railroad  company  appealed  from 
an  order  of  the  railroad  commission  fixing  a  freight  rate,  and 
afterwards  established  such  fixed  rate  on  its  own  motion,  such 
appeal  presents  only  a  moot  question  and  will  be  dismissed, 
p.  360. 

5.  Same. — Railroads. — Commission, — Moot  Questions. — A  moot 
question  between  the  parties  on  appeal  will  not  be  decided  be- 
cause the  appellant  railroad  company  would  be  assisted  therdby 
in  adjusting  excess  charges  collected  from  shippers  during  the 
time  between  the  establishment  of  the  rate  by  the  railroad  com- 
mission and  the  disposition  of  the  appeal  therefrom,    p.  361* 
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6.  Constitutional  Law.  —  Railroad  Commission, — Railroads, — 
Interurhan  Railroads. — Discrimination. — Appeal, — Whether  the 
act  of  1905  (Acts  1905,  p.  83,  §§5405a-5405y  Bums  1905), 
creating  the  railroad  commission  and  prescribing  its  powers 
and  duties,  is  unconstitutional  as  discriminating  between  steam 
and  intenirban  railroad  companies,  or  whether  such  act  gives 
such  commission  equal  powers  over  both  kinds  of  railroads, 
will  only  be  decided  where  absolutely  necessary  to  a  disposition 
of  the  appeal  upon  the  merits,    p.  361. 

From  Railroad  Commission  of  Indiana ;  Union  B.  Hunt, 
Chairman,  Charles  V.  McAdams  and  William  J.  Wood, 
Commissioners. 

Appealed  by  the  Chicago,  Indianapolis  &  Louisville  Rail- 
way Company  from  an  order  of  the  Railroad  Commission 
of  Indiana  in  fixing  the  rate  for  the  shipment  of  coal.  (On 
motion  to  dismiss  appeal,  motion  overruled.  See  38  Ind. 
App,  439.)    Appeal  dismissed, 

E.  C.  Field  and  H.  R.  Kurrie,  for  appellant. 
C.  V.  McAdams,  for  appellee. 

RoBY,  P.  J. — ^A  motion  to  dismiss  the  appeal  herein  was 
heretofore  overruled.  Chicago,  etc.,  R.  Co.  v.  Railroad 
Com.,  etc,  (1906),  38  Ind.  App.  439.  The  action  was 
instituted  by  the  filing  of  a  verified  complaint  by  the  Ro- 
mona  Oolitic  Stone  Company  against  the  appellant  and 
the  Yandalia  Railroad  Company,  complaining  of  a  joint 
rate  on  coal  from  the  Greene  county  coal  fields  via  the 
Vandalia  line,  Gosport  Junction,  and  then  over  appellant's 
line  to  Stinesville.  The  rate  complained  of  was  ninety- 
five  cents  per  ton,  which  the  commission  reduced  to  eighty 
cents,  the  reduction  applying  solely  to  that  part  of  the 
charge  made  by  appellant  for  transportation  oyer  its  line. 
Complaint  was  also  made  of  a  rule  by  which  appellant  re- 
quired its  agents  to  way-bill  such  coal  at  actual  weight  but 
not  less  than  ninety-five  per  cent  of  the  marked  capacity  of 
the  car.  The  commission  prohibited  the  enforcement  of 
this  rule  in  all  cases  where  the  car  or  cars  furnished  would 
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not  hold  the  quantity  of  coal  in  weight,  equal  to  the  marked 
carrying  capacity  of  such  cars. 

The  questions  which  this  court  may  decide,  are,  whether 

the  rate  fixed  by  the  commission  has  been  established  in 

due  form  of  law,  under  a  valid  law,  by  a  valid 

1.  commission,  and  whether  such  rate  is  a  reasonable 
and  therefore  a  lawful  one.     Chicago,  etc.,  R.  Co. 

V.  Railroad  Com.,  etc.,  supra.  The  averments  of  the  com- 
plaint fix  the  scope  of  the  commission's  inquiry.  Acts 
1905,  p.  83,  §3,  cl.  h,  §5405c  Bums  1905. 

The  questions  which  come  to  this  court  are  those  made 

by  "a  concise  written  statement  of  its  or  his  causes  of 

complaint  against  the  action  of  the  conmiission." 

2.  Acts  1905,  p.  83,  §6,  §5405f  Bums  1905.     The 
insufiiciency  of  the  complaint  is  not  thus  questioned 

in  the  case  at  bar,  but  the  order  of  the  commission  is  chal- 
lenged as  being  contrary  to  law  and  unsupported  by  evi- 
dence. No  strictness  of  pleading  is  required  by  the  act, 
and  both  the  complaint  filed  with  the  coriimission  and  the 
concise  written  statement  filed  in  this  court  must  be  liber- 
ally construed  for  the  purpose  of  obtaining  a  disposition 
of  the  matters  involved,  upon  their  substantial  merits. 

Section  seven  of  the  act  of  1905,  supra  (§5405h  Bums 

1905),  is  as  follows:     "In  all  trials  under  section  six  of 

this  act,  the  burden  of  proof  shall  rest  upon  the 

3.  plaintiff,  who  must  show  by  clear  and  satisfactory 
evidence  that  the  rates,  regulations,  orders,  classi- 
fications, acts  or  charges  complained  of  are  unreasonable 
and  unjust  to  it  or  them."  The  appellant  correctly  states 
that  "in  determining  what  is  a  reasonable  rate  for  services, 
the  value  of  the  property  employed  and  the  expenses 
of  operation  should  be  considered."  Metropolitan  Trust 
Co.  V.  Houston,  etc.,  R.  Co.  (1898),  90  Fed.  683 ;  Judson^ 
Interstate  Com.,  §135. 

It  is  not  necessary  to  determine  whether  the  action  of 
the  commission  was  supported  by  clear  and   satisfactory 
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evidence,  for  the  reason  that  it  is  made  to  appear 

4.  that,  since  the  filing  of  the  transcript  herein,  the 
appellant  has  issued  and  put  in  force  a  new  pro- 
portional coal  tariff  in  which  the  rate  fixed  conforms  to 
the  order  of  the  commission  appealed  from,  and  that  the 
rule  whose  enforcement  was  limited  by  the  order  of  the 
commission  has  been  superseded  by  an  order  of  the  appel- 
lant which  has  been  filed  with  the  commission.  This  ac- 
tion reduces  the  questions  raised  by  the  appeal  to  moot 
questions.  The  sole  object  of  the  proceeding  was  to  se- 
cure the  reduction  of  the  rate  and  nullification  of  said 
rule,  and,  if  we  were  to  hold  that  the  burden  resting  upon 
the  complainant  had  not  been  discharged  and  remand  the 
case  for  further  proceedings,  there  could  be  no  practical 
advantage  thereby  •  gained,  as  the  rates  and  rule  com- 
plained of  no  longer  exist  Bowe  v.  Bateman  (1899),  153 
Ind.  633. 

Appellant  seeks  to  meet  this  condition  by  asserting  the 

fact  that  it  will  be  liable  to  repay  to  shippers  the  amount 

collected  by  it  from  them  in  case  the  rate  fixed  by 

5.  the  commission,  during  the  time  between  such  or- 
der and  the  termination  of  the  appeal,  is  affirmed. 

The  litigation  cannot  be  protracted  for  the  purpose  of  de- 
ciding controversies  which  may  arise  between  appellants 
and  third  persons,  who  are  not  parties  thereto. 

The  principal  argument  in  this  case  has  been  directed 

to  the  constitutionality  of  the  railroad  commission  act.  It 

is  claimed  that  its  provisions  are  within  the  pro- 

6.  hibition  against  class  legislation  contained  in  article 
4,  §23,  of  the  Constitution  of  Indiana,  and  of  the 

14th  amendment  to  the  Constitution  of  the  United  States, 
as  denying  to  appellant  the  equal  protection  of  the  laws, 
in  providing  "that  this  act  shall  not  apply  to  street  or 
interurban  railroads."  Acts  1906,  p.  83,  §21,  §5405v 
Bums  1905.  The  facts  in  the  case  at  bar  upon  which  the 
classification  made  by  the  act  must  either  be  condemned 
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as  arbitrary,  without  reason  or  defense,  or  approved  as 
founded  upon  reason  and  distinction,  differ  from  any  facts 
heretofore  considered  by  any  court.  The  difference  arises 
from  the  rapid  development  of  modem  methods  and 
facilities  for  transportation.  The  points  of  similarity  be- 
tween interurban  railroads  uniting  cities  and  towns  long 
distances  apart,  and  steam  railways  connecting  the  same 
cities  and  towns,  are  numerous.  The  statutes  under  w^hich 
such  corporations  operate  are  to  a  large  extent  identical. 
The  points  of  difference  do  not  seem  to  be  fundamental. 
The  steam  road  might  adopt  electric  power,  but  could 
scarcely,  by  so  doing,  render  the  act  of  1905,  supra,  inap- 
plicable to  it.  The  substantial  purpose  which  it  was  the 
evident  intention  of  the  legislature  to  accomplish  does  not 
depend  upon  minor  points  of  difference  between  carriers 
of  passengers  and  freight  coming  within  its  reason,  and  it 
is  at  least  debatable  whether  the  law  which  leaves  one  carrier 
free  to  influence  traffic  by  the  giving  of  special  rates,  re- 
bates, drawbacks,  and  other  devices,  while  such  acts  on  the 
part  of  its  competitor  are  prohibited  and  penalized,  does 
not  deny  to  the  latter  that  equal  protection  of  the  law  which 
is  guaranteed  by  the  14th  amendment  to  the  federal  Con- 
stitution; but  it  is  a  rule  of  decisions  that  courts  will  not 
pass  upon  a  constitutional  question  and  decide  a  statute 
to  be  invalid,  unless  a  decision  upon  that  very  point  be- 
comes necessary  to  a  determination  of  the  cause.  It  has 
been  repeatedly  held,  carrying  the  doctrine  to  its  fullest 
extent,  that  constitutional  questions  will  not  be  decided 
unless  such  decision  is  absolutely  necessary  to  a  disposi- 
tion of  a  cause  upon  its  merits.  State  v.  Darlington 
(1899),  153  Ind.  1. 

For  the  reason  above  stated,  that  the  questions  involved 
have  been  taken  out  of  the  realm  of  actual  controversy,  the 
appeal  herein  is  dismissed.     Hadley,  J.,  not  participating. 
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Reardon  v.  Higgins,  Administrator. 

[No.  5,769.     Filed  October  31,  1906.     Motion  to  modify  denied 
January  16,  1907.] 

1.  Repi£YIN. — Possession, — Unlawful  Detention, — The  gist  of 
the  action  of  replevin  is  defendant's  unlawful  detention  of  the 
plaintiff's  property,    p.  367. 

2.  Same.  —  Defenses,  —  Special  Right  of  Possession,  —  A  special 
right  of  possession  is  a  good  defense  to  an  action  in  replevin, 
though  plaintiff  is  the  owner  of  the  property,    p.  368. 

3.  Liens. — Equitable, — Personalty, — Pledging  as  Security  by 
Oral  Executory  Contracts, — An  oral  executory  contract  to  de- 
liver to  defendant  a  certain  horse  at  a  certain  time  to  be  held 
as  security  for  a  certain  debt  constitutes  an  equitable  lien  upon 
such  horse  enforceable  against  the  contractor,  his  heirs,  per- 
sonal representatives  or  voluntary  assignees,    p.  368. 

4.  Replevin.  —  Counterclaim, — Contracts. — A  counterclaim  set- 
ting up  an  equitable  lien  created  by  contract  may  be  pleaded 
in  an  action  of  replevin,  a  liberal  construction  of  such  action 
being  adopted  for  the  interest  of  justice,    p.  369. 

5.  Same. — Counterclaim, — Equitable  Liens, — In  an  action  for  the 
replevin  of  a  horse,  a  counterclaim  for  the  foreclosure  of  an 
equitable  lien  thereon  lies  under  the  code  (§353  Burns  1901, 
1350  R.  S.  1881).    p.  369. 

6.  Pleading. — Judgment, — Effect  on, — The  form  of  Judgment 
finally  rendered  in  a  cause  has  no  effect  on  the  rights  of  the 
parties  as  to  their  pleadings,    p.  370. 

7.  Replevin.  —  Unlawful  Detention,  —  Receiving  Property  from 
Bailee, — Defendant's  securing  of  plaintiff's  horse  from  plain- 
tiff's liveryman,  without  plaintiff's  consent,  and  subsequent  de- 
tention thereof,  does  not  constitute  defendant's  present  posses- 
sion unlawful,  where  he  has  an  equitable  lien  upon  such  horse. 
p.  370. 

8.  Liens. — Liveryman's, — Assignability, — Right  of  Possession, — 
Statutes, — A  liveryman's  lien,  as  provided  by  §7254  Bums  1901, 
15292  R.  S.  1881,  is  not  assignable  so  as  to  give  the  assignee 
the  right  of  possession  of  the  property  cared  for.    p.  371. 

9.  Contracts.  —  Specific  Performance,  —  Replevin,  —  Equitable 
Liens, — Where  plaintiff  agreed  to  give  defendant  a  certain  horse 
at  a  certain  time  as  security  for  a  certain  debt,  and  he 
failed  to  do  so,  defendant  cannot  compel  specific  performance  of 
such  contract,  nor  can  he  replevy  such  horse,  but  he  can  have  a 
lien  declared,    p.  371. 
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10.  Pleading.  —  Croaa-Complaint  —  Counterclaim.  —  Though  a 
pleading  is  styled  a  cross-complaint,  it  will  be  considered  as  a 
counterclaim  where  its  allegations  show  it  to  be  such.    p.  372. 

11.  Judgment.  —  Form  of.  —  Replevin.  —  Equitable  Liens. — ^The 
decree,  in  an  action  in  replevin  and  a  counterclaim  of  an  equit- 
able lien,  should  be  for  the  defendant  for  the  amount  of  his 
interest  and  upon  payment  thereof  for  the  return  of  the  prop- 
erty,   p.  372. 

From  Marion  Circuit  Court  (12,029)  ;  Henry  Clay  AU 
len.  Judge. 

Action  by  David  A.  Higgins,  as  administrator  of  the  es- 
tate of  Hugh  F.  Adams,  deceased,  against  Michael  H. 
Reardon.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Alonzo  0.  Smith,  Bernard  Korbly  and  Edenharter  £ 
Mull,  for  appellant. 

T.  8.  Adams  and  N.  M.  Taylor,  for  appellee. 

CoMSTOCK,  P.  J. — ^David  A.  Higgins,  guardian  of 
Hugh  F.  Adams,  a  person  of  unsound  mind,  commenced 
this  action  in  replevin  against  Michael  H.  Reardon  to  re- 
cover possession  of  a  horse,  and  damages  for  its  detention. 
The  ward  died  pending  the  suit,  and  the  administrator, 
Higgins,  was  substituted  as  plaintiff. 

The  complaint  is  in  two  paragraphs.  The  first  alleges 
that  David  A.  Higgins,  the  duly  appointed  guardian  of 
Hugh  F.  Adams,  a  person  of  unsound  mind,  as  such  guar- 
dian complains  of  Michael  H.  Reardon,  the  defendant, 
and  says  that  plaintiff's  said  ward  is  the  owner,  and  en- 
titled to  the  immediate  possession,  of  one  bay  horse,  about 
seven  years  old,  known  as  and  named  St  Patrick,  of  the 
value  of  $4,000,  and  which  horse  the  defendant  wrongfully 
took  possession  of  without  right  and  unlawfully  detains 
from  the  plaintiff.  The  second  alleges,  in  substance,  that 
plaintiff's  ward  is  the.  owner,  and  entitled  to  the  imme- 
diate possession,  of  one  bay  pacing  horse,  about  seven  years 
old,  generally  known  as  and  named  St  Patrick,  of  the 
value  of  $4,000,   which  horse  the  defendant  unlawfully 
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detains  from  the  plaintiff.  Each  paragraph  demands  judg- 
ment for  the  possession  of  the  horse  and  damages  for 
$1,000.  Higgins  filed  his  aflSdavit  as  required  by  §1287 
Bums  1901,  §1267  R.  S.  1881,  claiming  the  immediate 
delivery  of  said  horse  to  him  as  guardian.  Afterwards  a 
writ  of  replevin  was  issued,  directed  to  the  sheriff  of  Ma- 
rion county,  Indiana,  and  the  return  of  the  sheriff  thereon 
shows  that  he  took  the  horse  into  his  possession;  that  the 
defendant  failed  to  file  bond  vrithin  the  time  prescribed 
by  law;  that  the  plaintiff  filed  a  good  and  suflBcient  bond 
within  the  time  prescribed  by  law,  and  that  said  horse 
was  thereupon  delivered  by  the  sheriff  to  the  plaintiff.  To 
the  first  and  second  paragraphs  of  complaint  the  defend- 
ant answered  by  general  denial.  The  defendant  filed  an 
amended  cross-complaint,  to  which  a  demurrer  was  sus- 
tained. Upon  the  issues  formed  upon  the  complaint,  and 
the  answer  in  general  denial  thereto,  the  cause  was  sub- 
mitted to  the  court,  and,  upon  the  request  of  defendant, 
a  special  finding  of  facts  was  made  and  conclusions  of  law 
stated  thereon,  and  judgment  rendered  in  favor  of  plain- 
tiff, that  he  recover  of  the  defendant  the  property  described 
in  the  complaint  and  one  cent  damages  for  the  detention 
of  said  property,  together  with  costs  and  charges.  To  the 
conclusions  of  law  the  defendant  at  the  time  excepted. 
The  errors  relied  on  for  reversal  are  the  action  of  the  court 
in  sustaining  the  demurrer  of  appellee  to  the  amended 
cross-complaint  of  appellant,  and  in  the  conclusions  of  law 
upon  the  special  finding  of  facts. 

Said  cross-complaint  alleges  that  on  or  about  August  1, 
1901,  a  certain  oral  agreement  was  entered  into  between 
the  cross-complainant  and  Hugh  F.  Adams,  whereby  the 
cross-complainant  agreed  to  furnish  money  to  said  Adams 
from  time  to  time  during  the  horse-racing  season  of  1901, 
for  the  purpose  of  enabling  Adams  to  ship  his  race-horse, 
known  as  St  Patrick,  to  various  race-courses  throughout 
the  country  and  to  pay  for  the  feeding  and  care  of  said 
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horse  on  said  trips;  that  Adams,  in  consideration  of  the 
advances  to  be  so  made  by  cross-complainant,  agreed  that 
said  horse  should  be  security  for  the  same,  and  that  he 
(Adams)  would,  at  the  end  of  said  horse-racing  season,  ship 
said  horse  to  the  cross-complainant  at  Indianapolis,  to 
be  held  as  security  for  the  money  so  advanced ;  that  if  said 
advancements  were  not  paid  within  a  reasonable  time  af- 
ter said  racing  season  said  horse  should  be  sold  and  cross- 
complainant  should  reimburse  himself  out  of  the  proceeds  of 
said  sale.  Cross-complainant  says  that  in  pursuance  of  said 
agreement  he  advanced  to  said  Adams  divers  sums  of 
money,  amounting  in  all  to  $663.50,  for  said  purpose; 
that  said  Adalns,  at  the  end  of  said  racing  season,  in  vio- 
lation of  his  said  agreement  with  cross-complainant  and 
without  his  consent,  shipped  said  horse  to  Danville,  Indi- 
ana, the  home  of  said  Adams,  instead  of  shipping  him  to 
cross-complainant  at  Indianapolis,  in  accordance  with  the 
terms  of  said  agreement;  that  afterwards,  to  wit,  in  the 
month  of  December,  1901,  cross-complainant  demanded  of 
said  Adams  the  repayment  of  the  money  so  advanced  un- 
der said  agreement;  that  said  Adams  neglected  and  failed 
to  pay  said  money,  or  any  part  thereof,  whereupon  the 
cross-complainant  demanded  of  him  the  possession  of  said 
horse;  that  afterwards,  without  the  knowledge  or  consent 
of  cross-complainant,  said  Adams  turned  said  horse  over 
to  Frank  McVay,  for  the  purpose  of  having  him  fed,  cared 
for,  and  trained — said  McVay  being  in  the  business  -of 
feeding,  caring  for  and  training  horses;  that  said  McVay, 
pursuant  to  his  agreement  with  said  Adams,  shipped  said 
horse  to  his  stables  at  Indianapolis,  and  there  cared  for 
and  trained  him  for  a  period  of  about  four  months;  that, 
upon  learning  that  said  horse  was  in  Indianapolis  at  said 
McVay's  stable,  cross-complainant  informed  said  McVay  of 
his  right  to  the  custody  of  said  horse  by  virtue  of  said 
agreement,  and  demanded  possession  thereof,  but  said  Mc- 
Vay refused  to  deliver  said  horse  to  said  cross-complainant 
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until  the  charges  for  feeding,  caring  for  and  training  said 
horse  should  be  paid  him;  that  cro88*complainant,  there- 
upon on  August  26,  1902,  paid  said  McVay  the  amount 
of  his  claim,  to  wit,  $104,  and  took  from  said  McVay  a 
written  assignment  of  his  said  claim,  and  that  said  cross- 
complainant  is  and  ever  since  has  been  the  owner  of  said 
claim;  that  said  McVay,  at  the  same  time  delivered  the 
possession  of  said  horse  to  cross-complainant;  that  by  the 
purchase  of  said  McVay's  claim  for  the  purpose  stated 
the  cross-complainant  became  and  is  subrogated  to 
the  rights  of  said  McVay  thereunder;  that  cross-complain- 
ant thereafter  held  the  possession  of  said  horse  by  virtue 
of  the  facts  alleged  herein,  until  the  same  was  taken  from 
him  in  this  action;  that  the  debt  owing  from  said  Adams 
to  him,  arising  out  of  said  agreement,  and  the  claim  as' 
signed  to  him  by  said  McVay,  are  due  and  wholly  unpaid, 
and  he  says  that  by  reason  of  the  facts  alleged,  a  lien  upon 
said  horse  exists  in  his  favor  in  the  sum  of  $767.50,  with 
interest  thereon,  and  that  he  is  entitled  to  the  possession 
of  said  horse  until  said  lien  shall  have  been  paid.  He  asks 
the  court  to  declare  a  lien  in  his  favor  on  said  horse  in  the 
amount  of  $767.50  and  interest,  and  asks  that  he  have 
judgment  for  the  possession  of  said  horse.  He  further  prays 
that  his  lien  be  foreclosed,  and  for  a  decree  ordering  the 
sale  of  said  horse  to  satisfy  his  said  lien  and  for  all  other 
proper  relief.  McVay  filed  his  answer  to  the  amended  cross- 
complaint,  admitting  the  allegations  thereof,  and  that  he 
had  no  claim  or  interest  in  the  horse  involved  in  said  cause 
of  action,  and  had  no  claim  or  interest  whatever  in  the  ac- 
count assigned  by  him  to  Michael  H.  Reardon,  the  com- 
plainant, as  alleged  in  said  cross-complaint. 

This  action  is  for  the  possession  of  personal  property. 
The  gist  of  the  action  is  necessarily  its  imlawful  deten- 
tion.    The  question  presented   under  the  counter- 
1.     claim  and  under  the  special  finding  of  facts   (for 
the    averments    of   the    counterclaim    are  specially 
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found  to  be  true)  is  whether  appellant  had  the  right  to 
the  possession  of  the  horse,  St.  Patrick,  when  it  was  taken 
from  him  by  virtue  of  the  writ  of  replevin. 

A  special  right  of  possession  is  a  good  defense.     Such 
interest  is  entitled  to  the  same  protection  as  an 

2.  absolute  interest.    Cobbey,  Replevin  (2d  ed.),  §815 ; 
Mitchell  V.  Hinman  (1832),  8  Wend.  667. 

Appellant  claims,  as  his  special  right,  an  equitable  lien 

in  consideration  of  the  verbal  promise  made  by  its  owner 

to  deliver  to  him  the  horse  as  security  for  the  re- 

3.  payment  of  the  money  advanced  to  said  owner  by 
the  appellant.     Upon  the  subject  of  equitable  liens 

we  quote  from  3  Pomeroy,  Eq.  Jurisp.  (3d  ed.),  §1235: 
"The  doctrine  may  be  stated  in  its  most  general  form,  that 
every  express  executory  agreement  in  writing,  whereby  the 
contracting  party  sufficiently  indicates  an  intention  to  make 
some  particular  property,  real  or  personal,  or  fund,  therein, 
described  or  identified,  a  security  for  a  debt  or  other  obli- 
gation, or  whereby  the  party  promises  to  convey  oi*  assign 
or  transfer  tJie  property  as  security,  creates  an  equitable 
lien  upon  the  property  so  indicated,  which  is  enforceable 
against  the  property  in  the  hands  not  oidy  of  the  original 
contractor,  but  of  his  heirs,  administrators,  executors,  vol- 
untary assignees,  and  purchasers  or  encumbrancers  with 
notice.  Under  like  circumstances,  a  merely  verbal  agree- 
ment may  create  a  similar  lien  upon  personal  property. 
*  *  *  But  the  doctrine  itself  is  clearly  an  application 
of  the  maxim,  equity  regards  as  done  that  which  ought  to 
be  done."  The  learned  author  further  says  that  in  order 
that  a  lien  may  arise  in  pursuance  of  this  doctrine,  the 
agreement  must  deal  with  some  particular  property,  identi- 
fying it  or  so  describing  it  that  it  can  be  identified  and 
must  indicate  with  sufficient  clearness  an  intent  that  the 
property  so  described  is  to  be  held,  given  or  transferred  as 
security  for  the  obligation.  Citing  numerous  cases,  among 
them  the  following:     Knott  v.  Shepherdstown  Mfg,  Co. 
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(1888),  30  W.  Va.  790,  5  S.  E.  266;  3  Pomeroy,  Eq. 
Jurisp.  (3d  ed.),  §1235.  See,  also,  6  Lawson,  Rights, 
Remedies  and  Practice,  §3094.  The  averments  of  the 
amended  cross-complaint  and  the  facts  specially  found  are 
within  the  conditions  and  requirements  set  out  by  Pomeroy, 
and  give  to  appellant  an  enforceable,  equitable  lien. 

Counsel  for  appellee  insist  that,  for  niunerous  reasons, 

the  rulings  of  the  trial  court  were  correct     These  reasons 

we  will  consider.     (1)   Replevin  is  an  action  sound- 

4.  ing  in  tort.  The  law  does  not  permit  a  counter^ 
claim  based  upon  a  contract  to  be  pleaded  to  a  com- 
plaint based  upon  a  tort.  As  a  general  rule,  the  proposi- 
tion is  correct,  but  "suits  in.  replevin  are  said  to  be  in  some 
respects  sui  generis,  and  the  inclination  of  the  courts  has 
been  to  give  them  a  flexibility  sufficient  to  meet  exigencies 
and  adjust  all  equities  arising  in  such  actions."  Cobbey, 
Replevin  (2d  ed.),  §15.  The  action  of  replevin  "should  be 
liberally  construed  in  the  interest  of  justice."  Cobbey, 
Replevin  (2d  ed.),  §13.  Hickman  v.  Dill  (1888), 
32  Mo.  App.  509;  Boutell  v.  Wame  (1876),  62  Mo.  350; 
Barney  v.  Brannan  (1883),  51  Conn.  175. 

(2)    The  contract  set  forth  in  the  counterclaim  did  not 

arise  out  of,  nor  was  it  connected  with,  the  cause  of  action 

within    the    meaning    of    the    statute    defining,  a 

5.  counterclaim.    Section  353  Bums  1901,  §350  R.  S. 
1881,  reads :  "A  counterclaim  is  any  matter  arising 

out  of  or  connected  with  the  cause  of  action  which  might 
be.  the  subject  of  an  action  in  favor  of  the  defendant,  or 
which  would  tend  to  reduce  the  plaintiff's  claim  or  demand 
for  damages."  "The  cause  of  action,  as  it  appears  from 
the  complaint  when  properly  pleaded,  will  therefore  always 
be  the  facts  from  which  the  plaintiff's  primary  right  and 
the  defendant's  corresponding  primary  duty  have  arisen, 
together  with  the  facts  which  constitute  defendant's  de- 
lict or  act  of  wrong."  Pomeroy,  Remedies  and  Remedial 
Rights,  §453.    Appellee's  primary  right  is  the  right  to  pos- 

VoL.  39—24 
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session.  The  first  duty  of  appellant  was  not  unlawfully 
to  detain  the  horse  from  appellee.  The  counterclaim  sets 
up  facts  so  connected  with  the  subject  of  the  action  that 
equity  requires  that  the  matter  alleged  in  the  complaint 
and  in  the  counterclaim  be  settled  in  one  litigation.  Brown 
V.  Phillips  (1868),  3  Bush  (Ky.).656,  was  an  action  in 
replevin  to  recover  possession  of  a  horse,  upon  which  Brown 
held  a  chattel  mortgage.  Brown  set  up  the  chattel  mort- 
gage, and  asked  that  it  be  foreclosed.  The  court  said, 
whether  the  cause  of  action  be  the  mare  or  the  taking  of 
her  by  Brown,  yet  the  mortgage  and  bis  claim  thereunder 
are  connected  with  it.  See,  also,  Thompson  v.  Keeael 
(1864),  30  N.  Y.  383;  Bliss,  Code  PL,  §375a,  p.  574. 
Besides,  the  plaintiff  demands  damages  for  unlawful  de- 
tention. The  claim  of  appellant  would  tend,  if  established, 
to  reduce  appellee's  damages.  Lapham  v.  Osborne  (1888), 
20  Nev.  168,  and  cases  cited. 

The      fact      that     the     court      awarded     only 

6.  nominal     damages     would    not     affect     the     rule 
of  pleading. 

Appellee  contends  that  the  conclusion  of  law  was  correct, 
because  appellant,  in  taking  possession  of  the  horse,  com- 
mitted a  tort,  and  that  his  subsequent  detention  was 

7.  unlawful.     We  think  that  the  plaintiff  should  not 
recover  in  this  action,  unless  defendant's  detention 

was  unlawful.  The  manner  by  which  he  obtained  posses- 
sion would  not  determine  his  right  thereto.  The  owner  of 
the  property  having,  for  a  consideration  paid  to  him, 
agreed  to  give  to  appellant  the  possession  of  the  horse  as 
security  for  money  advanced,  his  representative  ought  not 
now  be  heard  to  complain  of  appellant's  action  in  claiming 
his  right  under  the  agreement.  If  the  manner  of  getting' 
possession  of  the  property  was  unlawful,  no  demand  for  its 
return,  before  the  bringing  of  the  suit,  was  necessary.  If 
possession  had  been  taken  by  violence,  appellant  would  be 
liable  in  trespass,  but  not  in  an  action  for  possession.    The 
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present  right  to  possession  was  the  question  to  be  deter- 
mined. It  is  ther  rule  that  a  man  cannot  recapture  his  own 
property  when  such  recapture  must  endanger  the  peace  of 
society.  It  is  not  necessary  to  decide  whether  appellee  had 
the  right  to  take  possession  of  the  horse.  Being  in  posses- 
sion; the  question  at  issue  was,  as  between  the  parties  to  the 
action,  who  had  the  right  of  possession  ?  Appellant  had  per- 
formed his  part  of  the  agreement  Had  the  owner  of  the 
horse  transferred  him  to  the  custody  of  the  appellant,  there 
could  have  been  no  question  as  to  appellant's  right  to  hold 
it  as  security  for  his  claim.  It  goes  without  saying  that 
the  owner  should  have  delivered  the  horse  in  the  perform- 
ance of  his  agreement. 

Appellee  insists  that  the  special  findings  did  not  show 

that  McVay  was  a  liveryman,  or  that  he  held  a  liveryman's 

lien  on  the  horpe,  and  that  if  he  did  that  lien  was 

8.  not  assignable.     Without  setting  out  the   findings 
we  deem  it  sufficient  to  say  that  this  court  has  held 

in  Olascoch  v.  Lemp  (1901),  26  Ind.  App.  175,  that  the 
lien  which  §7254  Bums  1901,  §5292  R.  S.  1881,  gives  to 
a  livery-stable  keeper  upon  animals  fed  and  cared  for  by 
him  cannot  be  assigned  to  another  so  as  to  preserve  a  lien 
and  right  to  possession  of  the  property  in  favor  of  the  as- 
signee. Appellant's  right  in  this  cause  is  not  that  of  an 
assignee.  He  is  the  original  holder  of  an  equitable  lien. 
That  appellant  did  not  bring  suit  to  enforce  his  lien  is  not 
a  matter  of  which  appellee  can  complain. 

It  is  agreed  by  appellee  that  appellant  could  not  have 

successfully  prosecuted  a  suit  for  the  specific  performance 

of  the  contract,  and  that  he  could  not  have  main- 

9.  tained  an  action  in  replevin  for  the  horse,  because 
that  would  have  been  but  another  method  of  en- 
forcing specific  performance.  To  have  found  as  a  conclu- 
sion of  law  that  appellant  was  entitled  to  his  lien  as 
claimed,  would  not  necessarily  have  required  the  owner  of 
the  property  or  his  representative  to  perform  his  contract. 
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but  it  would  have  been  the  exercise  of  power  in  the  court  to 
do  equity  between  the  parties.  In  Bedc  v.  Indianapolis, 
etc..  Power  Co.  (1905),  36  Ind.  App.  600,  the  power  of  the 
court  is  construed  and  many  cases  are  cited.  Dilworthy  v. 
McKelvy  (1860),  30  Mo.  149,  is  pertinent  as  to  the  judg- 
ment to  be  rendered  in  a  case  of  this  character. 

On  its  face,  the  pleading  to  which  the  demurrer  was  sus- 
tained is  styled  a  cross-complaint;  in  the  brief  of  counsel 
it  is  treated  as  a  counterclaim.     We  have  consid- 

10.  ered  it  a  counterclaim,  because  its  allegations  de- 
termine its  character. 

Appellant  ought  not  to  be  compelled  to  litigate  his  claim 

in  an  independent  action,  under  the  facts  found.     When 

the  money   due  him   under  his  original   claim   is 

11.  paid,  his  lien  ceases.    The  judgment  should  be  for 
the  value  of  the  defendant's  interest  or  for  a  return 

of  the  property,  until  the  value  is  paid  at  the  option  of  the 
appellee. 

Judgment  reversed,  with  instructions  to  overrule  appel- 
lee's demurrer  to  the  amended  cross-complaint,  and  'tor 
other  proceedings  not  inconsistent  T^th  this  opinion. 


Indianapolis  Street  Railway  Company  v.  Hack- 
ney, BY  Next  Friend. 

[No.  5,710.    Filed  May  17,  1906.    Rehearing  denied  November  27, 
1906.    Transfer  denied  January  17,  1907.] 

1.  Appeal. — Briefs. — Waiver. — Alleged  errors  not  discussed  on 
appeal  are  waived,    p.  374. 

2.  Trial.  —  Inatruetiona. — Street  Railroads. — Negligence. — Last 
Clear  Chance. — An  instruction  that  it  is  the  duty  of  a  street 
railroad  company  to  avoid  inflicting  injuries  to  persons  on  or 
near  its  track,  and  for  its  motorman  to  stop  its  car  where 
danger  is  observed,  or  where  such  danger  should  be  observed  in 
the  exercise  of  ordinary  care,  is  not  erroneous,    p.  376. 
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3.  Street  Raiiikoads.— FatZure  to  Stop  Cars.— CoUisioiu.— Lia- 
bility.— Where  the  motonnan  of  a  street-car  saw  plaintiff's 
wagon  obstructing  the  track  and  without  waiting  until  plaintiff 
could  get  off,  ran  his  car  against  such  wagon,  inflicting  injuries 
to  plaintiff,  such  company  is  liable,    p.  375. 

4.  Trial. — Instructions. — Street  Railroads. — Speed  of  Cars. — ^An 
instruction  as  to  the  proper  rate  of  speed  of  a  street-car  in  a 
city  is  not  harmful  to  the  company,  where  the  evidence  shows 
that  just  before  the  injury  the  car  was  standing  still  and  the 
motorman  saw  plaintiff's  wagon  on  the  track  and  voluntarily 
ran  into  it,  causing  the  injuries,    p.  376. 

From  Hancock  Circuit  Court;  Edward  W.  Felt,  Judge. 

Action  by  Oliver  Hackney,  by  his  next  friend,  against 
the  Indianapolis  Street  Railway  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Affirmed. 

F.  Winter,  Marsh  &  Cook,  Payne  &  Oberreich  and  W. 
H.  Latta,  for  appellant. 
W.  J.  Beckett,  for  appellee. 

RoBY,  C.  J. — Action  by  appellee.  Verdict  and  judg- 
ment against  appellant  for  $2,000.  Motion  for  new  trial 
overruled.  Errors  assigned  are  that  neither  paragraph  of 
the  complaint  contains  facts  sufficient  to  constitute  a  cause 
of  action,  and  that  the  court  erred  in  overruling  the  motion. 

The  complaint  is  in  two  paragraphs.  In  the  first  it  is 
averred  that  the  appellant  operated  its  cars  in  Indianapolis, 
and  had  on  December  6,  1902,  a  double  track  on  Washing- 
ton street,  in  said  city,  and  also  upon  Pennsylvania  street, 
an  intersecting  street,  its  cars  being  propelled  over  the  same 
by  electricity ;  that  appellee  was  driving  his  team,  hauling 
dirt  away  from  the  side  of  Washington  street,  near  the 
corner  of  Pennsylvania  street;  that  he  was  upon  appel- 
lant's track  in  plain  view  of  its  motorman  in  charge  of  its 
car;  that  appellee  was  unable  to  remove  his  horse  and 
wagon  from  said  track  because  of  a  large  pile  of  dirt  and 
of  other  wagons  in  said  street;  that  the  motorman  could 
see,  and  did  see,  that  appellee  was  unable  to  remove  said 
horse  and  wagon  from  said  street,  and  could  see,  and  did 
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see,  that  if  he  proceeded  with  said  car  on  said  track  it  im- 
periled appellee,  but  he  did,  nevertheless,  negligently  run 
said  car  against  said  wagon  after  he  saw  and  knew  that 
appellee  could  not  remove  said  wagon  and  horse  from  said 
track,  and  after  he  knew  appellee's  peril,  and  did  negli- 
gently strike  said  wagon  with  said  car,  thereby  inflicting 
personal  injuries  on  appellee,  which  are  set  out  in  detail. 
The  second  paragraph  avers  that  said  motorman  in  charge 
of  appellant's  car  wilfully  and  intentionally  ran  said  car 
against  appellee's  wagon  with  the  purpose  and  intention 
wilfully  and  purposely  to  injure  appellee;  that  by  reason 
thereof  appellee  was  injured  as  set  out,  to  his  damage. 

No  objection  to  the  sufficiency  of  the  complaint  is 
pointed  out,  and  the  assignments  relating  thereto  are  there- 
fore waived.    The  reasons  for  a  new  trial  which  are 

1.  argued  relate  to  the  giving  of  instructions  three, 
nineteen,  twenty  and  twenty-two. 

It  is  in  evidence  that  an  excavation  was  being  made  at 
the  corner  of  Pennsylvania  and  Washington  streets  for  the 
purpose  of  sinking  a  niain  heating  pipe  and  a  conduit  for 
electric  light  wires.  There  was  a  pile  of  dirt  which  came 
within  fifteen  or  eighteen  inches  of  the  street  railway  track, 
piled  up  five  or  six  feet  high.  A  number  of  teams  were 
engaged  in  hauling  the  dirt  away  as  rapidly  as  it  could  be 
loaded,  driving  the  wagons  in  over  the  car  tracks  during 
the  intervals  between  cars.  Appellee,  on  account  of  the 
teams  ahead  of  him,  yras  unable  to  get  his  wagon  in  such 
a  position  that  the  approaching  car  would  clear  it  The 
wheels  of  the  wagon  were  not  upon  the  track,  but  the  rear 
wheels  were  near  to  it.  The  motorman  of  the  approaching 
car  rang  the  bell  once,  and  called  to  the  appellee,  saying: 
"Gtet  out  of  here  or  I'll  knock  you  out."  The  witness,  a 
watchman,  said  to  the  motorman :  "He  will  be  out  in  one 
minute,  as  soon  as  the  team  can  pull  out"  The  motorman 
reiterated  his  statement,  "and  he  acted  like  he  was  a  little 
excited  or  mad."     The  further  details  were  stated  by  this 
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witness  as  follows:  "I  says,  ^Just  in  a  minute.  He  will 
get  out  as  soon  as  the  team  starts.'  The  team  had  started 
out.  The  young  man  went  to  get  on  his  wagon,  hardly  got 
on.  He  made  the  remark — ^he  said,  ^Well,  I  will  fix  him' 
[using  an  indecent  term]  and  pulled  the  car  wide  open, 
and  it  struck  it  and  it  wrecked  it.  It  knocked  the  seat  all  to 
pieces  and  throwed  him.  And  it  kept  coming.  Aiid  I 
grabbed  the  team.  I  seen  he  was  like  to  get  run  over.  And. 
I  grabbed  the  team  and  they  drug  me  a  piece.  And  when 
it  went  over  it  turned  completely  over  and  tore  the  gravel 
bed  loose,  I  know,  slats  and  all ;  turned  it  right  over ;  right 
straight  out  on  the  wheel  over  next  to  the  car.  And  he 
landed  at  the  hind  end  of  the  car  where  we  got  the  team 
stopped,  till  he  was  taken  off  or  fell  and  was  pitched  then 
at  the  hind  end  of  the  platform  by  the  platform,  part  of 
him  laying  on  it  and  the  balance  hanging.  And  when  he 
was  moved  off  by  these  men  I  got  the  team  away  entirely. 
A  man  helped  me  to  hold  them  and  another  man  turned 
the  wagon  back  because  the  double-trees  was  up ;  the  horses 
was  hard  to  hold,  the  excitement,  rattle,  and  the  crash,  you 
know,  and  the  like." 

In  the  third  instruction  the  jury  were  told  that  it  was  the 

duty  of  appellants  to  avoid  inflicting  injury  upon  a  person 

in  a  dangerous  position  on  its  track,  and  to  stop  its 

2.  car,  if  there  is  time  to  stop  it  in  the  exercise  of  ordi- 
nary care,  after  the  danger  is  observed,  or  should 

have  been  observed  in  the  exercise  of  ordinary  care.  That 
was  a  correct  statement  of  law.  Indianapolis  St.  R.  Co.  v. 
Seerley  (1905),  86  Ind.  App.  467. 

Whether  there  is  time  to  stop  a  car  under  such  circum- 
stances is,  of  course,  dependent  upon  the  attendant 

3.  conditions.     Under  the  evidence  of  this  case  there  is 
no  room  for  controversy  on  the  subject. 

The  nineteenth   instruction  is   criticised   upon   the   au- 
thority  of   Indianapolis  8t    B.    Co.   v.    Taylor    (1905), 


376        APPELLATE  COURT  OF  INDIANA, 
State,  ex  rel.»  v.  Williams — 39  Ind.  App.  376. 


164  Ind.  155.  Inasmuch  as  it  is  shown  by  the  evi- 
4.     dence  that  the  car  was  standing  still  immediately 
before  the  collision,  an  instruction  relative  to  the 
rate  of  speed  at  which  cars  may  be  operated  in  the  exercise 
of  due  care  could  not  harm  appellant     The  twentieth  in- 
struction stated  the  law  correctly.    Indianapolis  St.  R,  Co. 
V.  O'Donnell  (1905),  35  Ind.  App.  312;  DeLon  v.  Kokomo 
.St.  B.  Co.  (1899),  22  Ind.  App.  377;  Indianapolis  St.  R. 
V.  Tenner  (1904),  32  Ind.  App.  311.     Objection  to  the 
twenty-second  instruction  is  that  it  assumes  as  true  certain 
disputed  material  facts.     The  language  of  the  instruction 
did  not  justify  the  contention. 

There    was    no    error    in    the    other    instructions    com- 
plained of. 

Judgment  aflSrmed. 


8  "ate,  ex  rel.  board  of  commissioners  op  the 
County  op  Hamilton,  v.  Wuaaamq  et  al. 

[No.  6,732.    Filed  May  29,  1906.    Rehearing  denied  November  27, 
1906.    Transfer  denied  January  18,  1907.] 

1.  Counties.  —  Officer  a.  —  Illegal  Fees. — Recovery. — Clerks. — ^A 
county  cannot  recover  from  the  clerk  of  the  circuit  court  illegal 
fees  taxed  and  collected  by  him  from  third  parties  and  not 
turned  over  to  the  county  treasury,    p.  379. 

2.  Parties. — Injury. — Necessity  of.— bounties. — Clerks. — Illegal 
Fees. — A  county  has  no  interest  in  illegal  fees  charged  and  col- 
lected from  third  parties  by  the  clerk  of  the  circuit  court,  since 
such  fees  would  not  legally  belong  to  the  county,    p.  380. 

3.  Fees  and  Salaries.  —  Illegal.  —  Recovery.  —  Clerks. — ni^al 
fees  collected  by  the  clerk  of  the  circuit  court  may  be  recovered 
by  the  parties  paying  same.    p.  381. 

1.  Officers. — Clerks. — Sureties. — Sureties  on  official  bonds  can- 
rot  be  held  liable  to  the  county  for  illegal  fees  collected  by  the 

.  clerk  of  the  circuit  court,  and  also  to  the  parties  making  such 
payments,  and  the  fact  that  the  individual  claimants  are  barred 
by  limitations  gives  the  county  no  right  to  such  fees.    p.  881. 
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5.  Trial. — Special  Findings, — Conebiaions, — "Illegal  and  Exees- 
ffive"  Fees. — ^A  special  finding  that  $2,965.29  "was  illegal  and 
excessive  fees,  collected  and  taxed  in  violation  of  law,  and  in 
excess  of  fees  taxable  and  chargeable  by  law ''  is  a  finding  of 
fact  and  not  a  mere  conclusion,    p.  382. 

From  Hancock  Circuit  Court;  Edward  W.  Felt,  Judge. 

Action  by  the  State  of  Indiana^  on  the  relation  of  the 
Board  of  Commissioners  of  the  County  of  Hamilton, 
against  Cincinnatus  B.  Williams  and  others.  From  a 
judgment  for  plaintiff  against  Williams  for  part  of  its 
claim,  and  in  favor  of  the  other  defendants,  plaintiff  ap- 
peals.   Affirmed, 

Binford  &  Walker  and  Shirts  &  Fertig,  for  appellant 

Hawkins,  Smith  &  Hawkins,  for  appellees. 

Wiley,  J. — This  is  an  action  commenced  and  prosecuted 
by  appellant  against  appellee  Cincinnatus  B.  Williams,^  as 
clerk  of  the  Hamilton  Circuit  Court,  and  the  sureties  on 
his  official  bonds,  to  recover  fees  alleged  to  have  been  col- 
lected by  him  and  not  paid  over  to  the  county.  Williams 
executed  two  bonds.  All  of  the  appellees  except  the  Amer- 
ican Surety  Company  were  sureties  on  the  first  bond,  and 
said  company  was  the  sole  surety  on  the  second.  Appellees 
Williams  and  the  surety  company  answered  by  denial  and 
plea  of  payment.  The  other  appellees  pleaded  the  general 
denial,  payment,  set-off,  and  statute  of  limitations.  The 
case  was  put  at  issue  by  a  reply,  and  submitted  to  the  court 
for  trial.  Upon  request  the  court  made  a  special  finding  of 
facts  and  stated  its  conclusions  of  law  thereon.  The  facts 
specially  found  may  be  epitomized  as  follows:  Williams 
was  elected  clerk  in  1894.  He  duly  qualified,  gave  bond 
with  sureties,  which  bond  was  approved  and  accepted,  and 
he  entered  upon  the  duties  of  his  office  November  1,  1895. 
By  proper  proceedings  the  first  bond  was  discharged,  and 
Williams  was  ordered  to  file  a  new  bond,  which  he  did  on 
May  16, 1897,  with  appellee  surety  company  as  sole  surety, 
which  latter  bond  was  approved  and  accepted.    The  amount 
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collected  by  Williams  as  clerk,  over  and  above  the  amounts 
of  the  payments  made  by  him  to  the  county  and  sued  for 
in  the  complaint,  as  clerk's  fees,  sheriff's  fees  and  allow- 
ances, was  $1,800,  which  amount  was  collected  and  re- 
ceived by  him  prior  to  December  1,  1896,  being  more  than 
five  years  before  the  commencement  of  this  action.  The 
amount  collected  during  the  quarter  ending  February  28, 
1897,  for  fees  and  allowances  as  clerk,  exclusive  of  per 
diem,  aggregated  $985.26,  and  the  amount  reported  and 
paid  to  the  county  was  $797.87,  leaving  a  balance  of 
$187.39  retained  by  him. 

The  facts  exhibited  by  the  seventh  finding  we  take  from 
appellant's  brief,  as  follows :  "In  number  seven  it  is  found 
that  said  clerk  collected  from  all  sources  as  clerk's  fees  and 
allowances,  not  including  clerk's  per  diem  or  sheriff's  fees, 
as  charged  in  the  complaint,  between  March  1,  1897,  and 
October  31,  1899,  $11,132.62,  making  the  aggregate  clerk's 
fees  and  allowances  collected  after  December  1,  1896, 
$12,117.88.  The  remainder  of  this  finding  is  as  follows: 
That  of  said  fees  so  shown  to  have  been  collected  between 
December  1,  1896,  and  October  31,  1899,  *  *  ♦ 
$2,965.29  were  illegal  and  excess  fees  collected  and  taxed 
by  said  Cincinnatus  B.  Williams  in  violation  of  law  and 
in  excess  of  the  amount  of  fees  taxable  and  chargeable  by 
law,  and  permitted  to  be  taxed  by  the  clerk  as  fees  by  law, 
leaving  the  amount  of  legal  fees  collected  by  said  defendant 
Cincinnatus  B.  Williams  for  and  on  account  of  the  items 
charged  in  the  complaint,    ♦    *    ♦    $9,152.58.' " 

The  eighth  finding  is  in  substance  that  Williams,  be- 
tween March  1,  1897,  and  October  31,  1899,  collected 
sheriff's  fees  in  the  sum  of  $325,  taxed  on  fee  books,  for 
official  services  performed  by  the  sheriff  of  said  county  in 
actions  pending  in  the  circuit  court.  The  conclusion  of 
this  finding  is  as  follows :  "That  said  Williams  did  not  at 
any  time  report  said  money  so  collected  to  the  auditor  of 
said  county,  or  pay  the  same  to  the  treasurer  of  said  county, 
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designating  the  same  as  sheriffs'  fees  or  costs,  nor  did  he 
pay  the  same  to  said  sheriffs,  or  either  of  them." 

The  ninth  finding  is  as  follows:  "That  on  and  after 
March  1,  1897,  to  and  including  October  31,  1899,  said 
defendant  Cincinnatus  B.  Williams  at  divers  times  paid  to 
the  treasurer  of  Hamilton  county,  Indiana,  on  account  of 
fees  and  allowances  received  by  him  for  said  county,  the 
aggregate  sum  of  $8,863.24,  as  clerk^s  fees  and  allowances, 
and  received  receipts  therefor  at  the  several  times  for  pay- 
ment, for  which  sum  he  is  entitled  to  credit." 

Upon  these  facts  the  court  stated  its  conclusions  of  law 
as  follows:  (1)  That  appellees  were  not  liable  to  appel- 
lant for  fees  collected  prior  to  December  1,  1896.  (2)  That 
Williams  and  the  sureties  on  the  first  bond  were  liable  for 
the  sum  of  $187.39,  balance  due  for  the  quarter  ending 
February  28,  1897.  (3)  "That  the  defendants  Cincin- 
natus B.  Williams  and  the  American  Surety  Company  are 
not  liable  to  the  plaintiff  herein  in  this  action  for  the  sum 
of  $2,965.29  of  excess  and  illegal  fees  wrongfully  and 
illegally  taxed,  charged  and  collected  by  said  defendant 
Williams."  (4)  That  appellant  was  not  entitled  to  recover 
against  Williams,  "except  as  above  set  out,"  and  that  the 
law  was  with  appellee  American  Surety  Company,  and  that 
it  was  entitled  to  recover  from  appellant  its  costs.  Judg- 
ment entered  accordingly. 

Appellant  has  expressly  waived  every  question  raised  by 

the  first  and  second  conclusions  of  law.     Those  presented 

by  the  third  and  fourth  conclusions  may  be  con- 

1.  sidered  together.  The  question  for  decision  is  this : 
Is  the  county  entitled  to  recover  from  appellee 
Williams  and  his  sureties  upon  his  official  bond  the  amount 
of  the  illegal  ani  excess  fees  charged  and  collected  by  him 
as  clerk  ?  Cpimsel  for  apj)ellant  affirm  that  it  is,  and  build 
their  argument  upon  two  propositions,  viz. :  (a)  That  the 
clerk,  under  the  present  fee  and  salary  system,  is  consti- 
tuted the  agent  of  the  county  to  tax  and  collect  fees  for 


380         APPELLATE  COTJET  OF  INDIANA, 

State,  ex  rel.,  v.  Williams — 39  Ind.  App.  376. 

official  services,  and  to  pay  the  same  over  to  the  county  in 
consideration  of  the  salary  paid  by  the  county;  (b)  that> 
as  such  agent,  he  is  estopped  to  deny  the  right  of  his  prin- 
cipal to  call  him  to  account  for  whatever  he  receives  by 
virtue  of  his  agency.  From  the  view  we  have  taken  of 
the  law,  which  must  determine  the  rights  of  the  respective 
parties,  we  need  not  decide  whether  Williams  was  the  agent 
of  the  county,  while  occupying  the  office  of  the  clerk  of  the 
circuit  court,  or  whether  he  is  estopped  from  denying  the 
right  of  the  county  to  account  for  whatever  he  received  by 
virtue  of  his  office.  We  base  our  decision  upon  the  broader 
and  higher  moral  ground  that  the  county  has  no  right  to 
profit  by  the  wrongful  acts  and  peculations  of  one  of  its 
officers.  If  the  county  has  received  all  the  fees  legally 
taxed  and  collected  by  Williams,  it  has  received  all  that  is 
due  it.     No  pretense  is  made  that  it  has  not 

This  is  an  action  upon  an  official  bond,  against  a  public 
officer  for  a  breach  of  an  official  duty.    Section  253  Bums 

1901,  §253  K  S.  1881,  provides  that  actions  on 
2.     official  bonds  shall  be  brought  upon  the  relation  of 

the  party  interested.  By  §7543  Bums  1901, 
§5528  R.  S.  1881,  an  official  bond  is  made  obligatory  upon 
the  jirincipal  and  sureties  for  the  faithful  discharge  of  all 
duties  required  of  the  officer  by  law,  for  the  use  of  any 
jx^rson  injured  by  any  breach  of  the  conditions  thereof.  To 
authorize  a  recovery,  therefore,  the  relator  must  show  an 
injury  growing  out  of  the  act  of  the  officer.  8.tate,  ex  reL, 
V.  Hughes  (1898),  19  Ind.  App.  266.  Under  our  present 
fee  and  salary  law,  all  legal  fees  taxable  and  collectible 
by  a  public  officer  are  specifically  defined.  •By  §6519 
Bums  1901  (Acts  1895,  p.  319,  §114),  clerks  of  circuit 
courts  are  required  to  tax  certain  fees  "on  behalf  of  the 
county,  *  *  *  which  amounts  so  taxed  shall  be  desig- 
nated as  ^clerk's  costs,'  but  they  shall  in  no  sense  belong 
to  and  be  the  property  of  the  clerk,  but  shall  belong  to  and 
be  the  property  of  the  county."     The  legislature  has  ape- 
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cifically  designated  every  class  and  species  of  fees  which  a 
clerk  is  authorized  to  tax  and  collect,  and  by  virtue  of  the 
statute  such  feed  belong  to  the  county.  It  is  certain  that 
there  is  no  legislative  provision  that  in  the  event  he  shall 
tax  and  collect  illegal  fees  they  shall  become  the  property 
of  the  county. 

On  the  contrary,  the  legislature  has  provided  for  the 

punishment  of  a  public  officer  for  taxing  and  collecting 

illegal  fees,  and  has  made  ample  provision  for  the 

3.  recovery  of  the  same  by  the  injured  party.     Section 
6534  Bums  1901,  Acts  1895,  p.  319,  §128,  makes 

such  an  act  "a  misdemeanor,"  and  provides  a  penalty.  Sec- 
tion 6549  Bums  1901  (Acts  1883,  p.  48,  §8),  gives  a 
right  of  action,  together  with  a  penalty,  against  the  officer 
violating  the  provisions  of  the  act  in  favor  of  any  person 
from  whom  he  received  the  money.  Section  8107  Burns 
1901,  §6031  R.  S.  1881,  makes  such  officer  liable  on  his 
official  bond,  to  the  party  injured,  "for  five  times  the  illegal 
fees  charged,  demanded  or  taken,"  etc. 

As  between  the  county  and  the  clerk,  the  former's  de- 
mands are  satisfied  when  the  latter  has  taxed  and  collected 
all  legal  fees,  and  accounted  therefor.  Any  act  of  the  clerk 
beyond  that  is  illegal,  and  it  is  made  by  statute  a  mis- 
demeanor, and  he  must  answer  to  the  State  for  the  criminal 
act,  and  respond  to  the  injured  party  for  his  extortion. 

If  it  could  be  held  that  appellee  and  his  sureties  were 

liable  to  the  county  for  such  illegal  fees,  then  they  would 

be  burdened  with  a  double  liability,  for  the  statute 

4.  expressly  makes  them  liable  to  the  injured  parties. 
This  would  be  unjust  and  unreasonable.     Counsel 

for  appellant  seek  to  parry  the  force  of  this  proposition  by 
saying  that  actions  by  the  parties  who  paid  these  excessive 
and  illegal  fees  are  barred  by  the  statute  of  limitations. 
Because  such  parties  slept  on  their  rights  is  no  excuse  for 
appellant,  for  in  no  event  is  it  entitled  to  them.  The  stat- 
utes to  which  we  have  referred  make  the  clerk  liable  to  the 
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county  for  all  legal  fees  he  collects,  and  to  the  parties 
for  all  illegal  fees  taxed  and  collected.  This^  it  seems  to 
us,  is  conclusive. 

It  is  finally  urged  by  counsel  for  appellant  that  finding 

seven,  wherein  the  court  found  that  the  sum  of  $2,965.29 

"was  illegal  and  excessive  fees  collected  and  taxed  in 

5.     violation  of  law,  and  in  excess  of  fees  taxable  and 

chargeable  by  law,"  is  a  mere  conclusion  of  law  and 

not  a  finding  of  fact    We  cannot  so  regard  the  finding.    It 

is  stated  as  a  fact  that  fees  aggregating  the  amount  named 

were  illegal  and  in  excess  of  fees  legally  chargeable.    This 

is  sufficient. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 


HuTOHENS  V.  Covert  et  al. 

[No.  5,854.    Filed  November  2,  1906.    Rehearing  denied  Decem- 
ber 21,  1906.    Transfer  denied  January  29,  1907.] 

1.  Statutes. — Construction. — Intent, — The  words  of  a  statute 
should  be  given  such  a  construction  as  to  carry  out  tiie  legisla- 
tive intent,    p.  386. 

2.  Municipal  Corporations. — Statutes, — Police  Pensions, — ^The 
act  of  1903  (Acts  1903,  p.  102)  was  intended  to  give  to  the 
widows  and  orphans  of  policemen  gratuities  (1)  where  such 
policemen  died  while  performing  duties  enjoined  upon  them,  and 
(2)  where  they  died  from  natural  causes  while  in  service  or 
after  the  term  of  service,    p.  386. 

3.  Statutes.— -PoKce  Pensions.— Intention. — The  act  of  1903 
(Acts  1903,  p.  102),  granting  pulsions  to  policemen  and  their 
widows,  where  such  policemen  were  killed  or  disabled  ''while  in 
line  of  duty,"  was  not  intended  to  put  a  premium  upon  repre- 
hensible conduct  of  policemen,    p.  386. 

4.  Same. — Interpretation, — Subsequent  Statutes  as  Aid, — Subse- 
quently passed  statutes  upon  the  same  subject-matter  may  be 
looked  to  as  an  aid  in  the  interpretation  of  a  prior  statute, 
p.  387. 

5.  Words  and  Phrases. — Police  Pensions, — "Line  of  Duty." — The 
phrase  "line  of  duty''  denotes  that  the  act  of  duty  performed 
must  have  causal  relation  to  the  wound,  injury  or  disease  pro- 
ducing disability  or  death,    p.  388. 
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6.  Municipal  Corporations.  —  Police  Pensiona.  —  "In  Line  of 
Duty," — Suicide, — A  policeman  who,  while  acting  as  such,  com- 
mits suicide,  does  not  come  to  his  death  ''while  in  the  line  of 
duty,"  as  provided  by  clause  three  of  section  seven  of  the  act 
of  1903  (Acts  1903,  p.  102) ;  and  his  widow  is  not  entitled  to  a 
pension  on  account  of  such  death,    p.  391. 

7.  iNSxmANCE. — Death  by  Accident — Suicide, — Death  by  suicide 
while  insane  is  an  "accident"  within  the  meaning  of  a  policy  of 
insurance,    p.  392. 

8.  Pleading. — Complaint — Police  Pensions, — Suicide, — **Line  of 
Duty." — Causal  Connection. — ^A  complaint  by  the  widow  of  a 
policeman  who,  while  on  duty,  became  insane  and  committed 
suicide,  for  a  pension  as  provided  by  clause  three  of  section 
seven  of  the  act  of  1903  (Acts  1903,  p.  102),  must  show  that 
such  insanity  was  caused  by  the  performance  of  some  duty, 
p.  392. 

From  Gibson  Circuit  Court;  0.  M.  WeTborn,  Judge. 

Action  by  Rosa  D.  Hutchens  against  Charles  G.  Covert, 
as  Mayor  of  the  City  of  Evansville,  and  others.  From  a 
judgment  for  defendants,  plaintiff  appeals.     Affirmed. 

John  W.  Spencer,  John  B.  Brill  and  Oeorge  K.  Denton, 
for  appellant. 

Albert  W.  Ftmkhouser,  Frederick  M.  Hostetter  and 
Arthur  F.  Funhhouser,  for  appellees. 

Wiley,  J. — Action  by  appellant  as  widow  of  Thomas 
H.  Hutchens,  a  deceased  member  of  the  police  force  of  the 
city  of  Evansville,  to  recover  the  funeral  benefits  and  pen- 
sion provided  for  in  the  act  approved  February  27,  1903 
(Acts  1903,  p.  102).  To  appellant's  amended  complaint 
a  demurrer  was  sustained,  and  the  only  question  presented 
by  this  appeal  is  the  correctness  of  that  ruling. 

The  amended  complaint  is  brief,  and  we  set  out  its  ma- 
terial averments  as  follows:  "That  on  September  18, 
1903,  Thomas  H.  Hutchens,  who  was,  and  had  been  for 
more  than  twenty  years  prior  thereto,  a  member  of  the 
police  force  of  said  city,  was  regularly  detailed  for  duty 
at  the  Tri-State  Fair  Grounds  in  and  adjoining  said  city, 
and  in  obedience  thereto  he  entered  upon  the  discharge  of 
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his  duties  as  a  policeman  and  as  member  of,  said  police 
force  at  said  place  on  said  day ;  that  at  said  time  and  place, 
and  during  the  hours  he  was  on  duty,  and  while  of  unsound 
mind,  he  shot  Fred  Heuke,  chief  of  police  of  said  city, 
Fred  H.  Brennecke,  a  police  captain  of  said  city,  Jacob 
Lutz,  a  bystander,  and  himself,  thereby  dangerously 
woimding  said  Heuke,  Brennecke  and  Lutz,  and  thereby 
instantly  killing  himself,  thereby  committing  suicide,  all 
of  said  shooting  and  wounding  being  so  done  and  com- 
mitted at  once  and  as  a  part  of  the  same  transaction,  and 
with  the  insane  purpose  and  intention  of  killing  said  per- 
sons and  of  killing  himself,  and  wholly  as  a  manifestation 
of  said  unsoundness  of  mind,  and  without  any  provocation 
or  other  reason  or  cause ;  that  this  plaintiff  is  the  widow  of 
said  Thomas  H.  Hutchens,  and  that  she  has  not  remarried 
since  the  death  of  her  husband ;  that  plaintiflF  has  one  child, 
the  daughter  of  plaintiff  and  deceased,  to  wit,  Helen  E. 
Hutchens,  who  is  six  years  of  age;  that  plaintiff  has  paid 
the  funeral  expenses  of  said  deceased ;  that  by  resolution  of 
said  board  the  fimeral  expenses  of  members  of  said  police 
force  are  fixed  at  $75 ;  that  the  defendants  and  said  board 
have  refused  and  still  refuse  to  recognize  any  rights  upon 
plaintiff's  part  under  said  act,  and  have  refused  and  still 
refuse  to  pay  her  anything;  that  there  is  and  has  been  since 
the  time  of  the  organization  of  said  board  sufficient  money 
in  said  police  pension  fund  to  pay  all  claims  against  it  in 
full.  WTierefore,  from  the  facts  above  pleaded,  plaintiff 
says  that  under  the  provisions  of  the  aforesaid  act  she  is 
entitled  to  $20  per  month  for  herself  and  $6  per  month 
for  said  child  from  the  date  of  the  death  of  said  deceased 
to  the  present  time,  and  that  she  is  entitled  to  the  amount 
provided  by  a  resolution  of  said  board,  and  by  virtue  of  the 
by-laws  thereof,  for  the  funeral  expenses  of  said  deceased, 
to  wit,  the  sum  of  $75,  and  that  from  the  facts  above 
pleaded  there  is  now  due  and  owing  to  plaintiff  the  sum  of 
$500,  for  which  amount  plaintiff  demands  judgment,"  etc. 
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The  statute  under  which  appellant  asserts  her  right  to  re- 
cover is  a  new  one,  and  we  deem  it  important,  to  a  correct 
solution  of  the  question  involved,  to  refer  to  its  most  salient 
provisions.  Section  one  provides  that  a  police  pension 
fund  shall  be  created  in  cities  of  over  50,000  and  less  than 
100,000  inhabitants,  and  designates  who  shall  constitute 
the  board  of  trustees  for  such  fund.  Sections  two,  three 
and  four  prescribe  the  powers  of  the  board  and  the  duties 
of  the  respective  officers  thereof.  Section  five  provides  for 
the  creation  of  the  fund,  out  of  which  the  benefits  and  pen- 
sions are  to  be  paid.  One  of  the  means  thus  provided  for 
is  by  an  assessment  against  each  policeman,  which  is  to  be 
deducted  from  his  salary  and  placed  to  the  credit  of  such 
fund.  Section  six  provides  for  the  investment  of  the  fund. 
Section  seven  provides  for  the  retirement  of  a  policeman 
under  certain  conditions.  One  of  the  conditions  is  that  if 
he  becomes  permanently  disabled,  physically  or  mentally, 
because  of  injury  or  disease  contracted  while  in  the  per- 
formance of  his  duty,  he  may  be  retired,  and  in  that  event 
he  is  to  be  paid  out  of  the  fund  a  sum  equal  to  one-half 
of  the  salary  he  was  receiving  at  the  time  of  his  retirement. 
It  is  further  provided  that  upon  the  death  of  "any  member 
of  such  police  force,  active  or  retired,  while  in  the  line  of 
his  duty  or  from  natural  causes,  there  shall  be  paid  for 
funeral  expenses  of  such  deceased  member  a  sum  not  to 
exceed  $100,  and  should  such  deceased  member  leave  a 
widow,  or  child  or  children  under  the  age  of  sixteen  years, 
or  both,  then  there  shall  be  paid  to  such  widow  out  of  said 
fund  $20  per  month,  and  such  children  shall  receive  $6 
per  month  until  they  arrive  at  the  age  of  sixteen  years  re- 
spectively, to  be  paid  to  the  mother  of  such  children,  if 
living,  for  their  benefit,"  etc.  Other  provisions  of  the  act 
have  nothing  to  do  with  the  question  involved,  and  it  is 
unnecessary  to  refer  to  them. 

The  decision  rests  upon  the  question  whether  appellant's 
husband  lost  his  life  "while  in  the  line  of  his  duty,"  within 
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the  meaning  of  that  phrase,  as  used  in  the  statute.  Her 
counsel  affirm  that  he  did.  If  they  are  right  in  their  af- 
firmation, the  complaint  states  a  cause  of  action,  for  all 
other  essential  averments  under  the  statute  are  present*  It 
may  be  conceded  that  the  deceased  was  where  he  had  a 
right  to  be,  for  he  had  been  detailed  by  a  superior  officer 
for  service  at  the  Fair  Grounds. 

What  is  meant  by  the  expression,  "while  in  the  line  of 
his  duty,"  as  used  in  the  statute?     It  should  be 

1.  given  a  reasonable  meaning  and  one  that  will  carry 
out  the  intention  of  the  legislature. 

The  legislature  evidently  used  this  language  with   the 

thought  in  view  of  granting  to  policemen  who  came  within 

the  provisions  of  the  statute,  and  to  their  widows 

2.  and  orphan  children,  certain  gratuities,  under  two 
conditions:      (1)     If  death  resulted  while  in  the 

performance  of  a  duty  enjoined  upon  such  policemen. 
(2)  If  thoy  died  from  natural  causes,  while  in  the  service, 
or  after  the  term  of  service,  as  provided  by  statute. 

The  expression  "while  in  line  of  his  duty"  should  be 
read  in  the  light  of  legislative  intent,  if  that  is  ascertain- 
able from  the  whole  body  of  the  act     We  think  it 

3.  is.  It  was  not  intended  by  the  legislature  to  put 
a  premium  upon  reprehensible  conduct  of  a  police- 
man. A  policeman  would  be  in  the  "line  of  his  duty" 
while  walking  upon  his  "beat,"  or  while  going  to  any  point 
where  his  duty  called  him.  But  suppose  while  upon  his 
beat  he  should  meet  a  person  against  whom  he  held  a 
grudge,  and  without  provocation  or  cause  he  should  assault 
him,  and  in  self-defense  such  person  should  take  such 
policeman's  life;  it  could  not,  in  reason,  bo  said  that  he 
came  to  his  death  while  in  the  line  of  his  duty,  or  while  in 
the  performance  of  his  duty.  Again,  a  policeman's  duty 
might  call  him  to  where  intoxicating  liquors  are  sold  to  bo 
drunk  as  a  beverage,  and  while  there  suppose  he  should 
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partake  of  such  liquors  until  he  became  intoxicated,  and 
while  in  that  condition  go  upon  the  street  and  be  killed,  as 
a  direct  result  of  his  intoxication ;  it  would  be  a  travesty  to 
say  that  his  death  resulted  from  the  performance  of  a  duty 
enjoined  upon  him,  or  that  he  was  killed  "in  the  line  of 
his  duty."  In  neither  of  the  illustrations  given  would  there 
be  any  causal  connection  between  the  facts  resulting  in  his 
death  and  the  fact  that  he  was  a  policeman ;  nor  would  there 
be  any  causal  connection  between  the  facts  resulting  in  his 
death  and  the  performance  of  a  duty  enjoined  upon  him. 
In  either  event  his  death  would  not  be  the  result  of  his 
being  a  policeman,  or  the  result  of  his  attempting  to  dis- 
cbarge any  duty  as  such. 

In  the  act  approved  March  6,  1906,  entitled:  "An  act 
concerning  municipal  corporations,"  the  act  of  1903,  supra, 
was  repealed  (Acts  1905,  pp.  219,  349,  §178,  §3602  Bums 
1905),  expressly  preserving  any  right  that  had  accrued 
under  it.  In  the  act  of  1905,  supra,  the  entire  subject  of 
pensions  and  benefits  to  policemen,  and  their  widows  and 
orphans,  is  covered.  That  part  of  the  new  statute  which 
covers  the  same  matter  as  the  one  under  which  this  action 
is  prosecuted,  is  as  follows :  "Upon  the  death  of  any  mem- 
ber of  such  police  force,  active  or  retired,  while  in  the  line 
of  duty,  and  as  a  result  of  the  performance  of  his  duty,  or 
for  natural  causes,  there  shall  be  paid,"  etc.  The  ben- 
eficiary provisions  of  the  act  of  1905,  supra,  are  identical 
with  those  of  1903,  supra. 

In  this  connection,  there  is  a  rule  of  construction  and 

interpretation  of  statutes  which  is  pertinent  here.     That 

rule   is  that  a  subsequent  statute  upon   the  same 

4.  subject-matter  as  a  prior  one  may  be  considered  to 
aid  in  the  interpretation  of  such  former  statute. 
26  Am.  and  Eng.  Ency.  Law  (2d  ed.),  624.  This  is  the 
rule  both  in  England  and  America.  Clarke  v.  Powell 
(1833),  4  Bam.  &  Ad.  846;  Smith  v.  Undo  (1858),  4  C. 
B.   N.   S.   *395,  *404;   Qrill  v.    Oeneral  Iron,  etc.,   Co. 
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(1866),  L.  R  1  C.  R  *600,  *611;  Rolle  v.  Whyte  (1868), 
L.  R.  3  Q.  B.  *286,  *298 ;  Morgan  v.  London,  etc.,  Omni- 
hu8  Co.  (1883),  12  Q,  B.  D,  201,  207;  Alexander  v. 
Mayor,  etc.  (1809),  5  Cranch  (U.  S.)  *1,  13  L.  Ed,  19; 
United  States  v.  Freeman  (1845),  3  How.  (IT.  S.)  556, 
11  L.  E<L  724;  Cape  Oirardeau  County  Court  v.  Hill 
(1886),  118  U.  S.  68,  6  Sup.  Ct  951,  30  L.  Ed.  73;  Law- 
rence  v.  People,  ex  rel.  (1900),  188  IlL  407,  58  N.  E.  991 ; 
Matter  of  Livingston  (1890),  121  N.  Y.  94,  24  N.  E.  290 ; 
Commonwealth  v.  Sylvester  (1866),  13  Allen  247.  A 
single  quotation  from  the  case  of  the  United  States  v.  Free- 
man,  supra,  will  illustrate  the  force  of  the  rule  just  stated, 
which  is  supported  by  the  authorities  cited.  Mr.  Justice 
Wayne,  in  delivering  the  opinion  of  the  court,  said :  "The 
correct  rule  of  interpretation  is,  that  if  divers  statutes 
relate  to  the  same  thing,  they  ought  to  he  taken  into  con- 
sideration in  construing  any  one  of  them,  and  it  is  an  estab- 
lished rule  of  law,  that  all  acts  in  pari  materia  are  to  be  taken 
together,  as  if  they  were  one  law.  Earl  of  AHeshury  v. 
Pattison  (1778),  1  Doug.  28;  King  v.  Commissioners,  etc. 
(1788),  2  T.  R.  387 ;  King  v.  Mason  (1788),  2  T.  R  581 ; 
King  v.  Inhabitants  of  Bowness  (1815),  4  Mau.  &  Sel. 
210.  If  a  thing  contained  in  a  subsequent  statute  be 
within  the  reason  of  a  former  statute,  it  shall  be  taken  to 
be  within  the  meaning  of  that  statute;  Sir  WUliam 
Moore's  Case  (1704),  2  Ld.  Raym.  1028;  and  if  it  can  be 
gathered  from  a  subsequent  statute  in  pari  materia,  what 
meaning  the  legislature  attached  to  the  words  of  a  former 
statute,  they  will  amount  to  a  legislative  declaration  of  its 
meaning,  and  will  govern  the  construction  of  the  first 
statute." 

So   far    as    we    are    advised,    statutes    of   the    United 
States  granting  pensions  to  disabled  soldiers  and  seamen, 

and  in  case  of  death,  to  widows,  etc.,  are  the  only 
5.     ones  using  the  words,  "in  the  line  of  his  duty." 

This  expression  has  been  under  consideration  many 
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times  in  passing  upon  claims  for  pensions.  In  1855,  Caleb 
Cnshing,  Attorney-General  of  the  United  States,  gave  to 
the  department  of  the  interior  an  opinion  in  which  he  put 
an  interpretation  upon  such  expression,  and  in  which  he 
said:  "The  statute  employs  a  phrase  which  is  definite, 
though  comprehensive,  'the  line  of  duty.'  He  who  con- 
tracts disease  or  dies  in  consequence  of  the  ordinary  per- 
formance of  his  military  duty  or  in  the  performance  of  any 
special  act  of  military  duly,  whether  at  the  moment  of  per- 
formance he  were  on  duly  or  off  duty,  in  active  service  or 
on  furlough,  of  habits  virtuous  or  habits  vicious,  gallantly 
fighting  his  country's  enemy,  or  expiating  an  offense  in  the 
guard-house  or  prison  bay — ^he,  I  say,  who  in  these  or  any 
other  circumstances,  contracts  disease  in  the  performance 
of  an  act  of  duty,  contracts  it  'in  the  line  of  his  duly.'  On 
the  other  hand,  neither  the  bad  man,  who  dies  of  his  incor- 
rigible vices,  nor  the  good  man,  who,  at  the  full  maturity 
of  blameless  life,  dies  in  the  course  of  nature  of  any  of  the 
maladies  incident  to  old  age,  can  be  said  to  die,  of  'disease 
contracted  while  in  the  line  of  duty.'  In  fine,  the  phrase, 
line  of  duty,'  is  an  apt  one,  to  denote  that  an  act  of  duty 
performed  must  have  relation  of  causation  mediate  or  im- 
mediate, to  the  wound,  the  casualty,  the  injury,  or  the  dis- 
ease producing  disability  or  death."  7  Op.  Attys.-Gen., 
149,  2  Dec.  Dept.  Int.  Relating  to  Pension  Claims, 
etc.,  403. 

In  Rhodes  r.  United  States  (1897),  79  Fed.  740,  25  C. 
C.  A.  186,  which  was  an  action  to  recover  from  Rhodes 
what  was  claimed  had  been  paid  to  him  by  reason  of  his 
fraudulent  representations,  the  court  approved  the  follow- 
ing instruction:  "(2)  If,  now,  under  the  foregoing  gen- 
eral directions,  you  find  either  that  the  defendant  never 
had  the  disease  in  question  before  he  enlisted,  or  that  he 
had  been  afflicted  therewith,  but  had  entirely  recovered 
therefrom,  before  his  enlistment,  then,  inasmuch  as  there 
appears  to  be  no  doubt  but  what  he  suffered  from  the 
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disease  while  in  the  service,  you  must  next  inquire  whether 
he  contracted  it  in  the  line  of  duty.  This  means  that  he 
must  have  contracted  the  disease  as  a  result  of  his  service, 
or  as  a  result  or  by  reason  of  the  fact  that  he  was  in  the 
service.  The  service  must  have  been  the  cause  of  the  dis- 
ease, not  merely  coincident  in  time.  An  attack  of  epilepsy, 
for  instance,  while  a  soldier  in  the  army,  not  resulting  from 
any  connection  with  the  army,  or  any  risk,  hazard,  or 
danger  thereof,  but  as  a  result  of  an  hereditary  predisposi- 
tion, would  not  entitle  a  soldier  to  a  pension  on  the  ground 
that  he  contracted  that  disease  while  in  the  service,  because 
such  disease  would  not  have  been  contracted  in  the  line  of 
duty."  The  court  in  that  case  adopted  the  interpretation 
of  the  words  "in  line  of  duty"  put  upon  them  by  Attomey- 
Gteneral  Cushing,  and  further  said:  "The  fact  that  after 
this  construction  congress  has  retained  this  expression  for 
more  than  forty  years,  although  it  has  repeatedly  revised 
and  amended  the  pension  laws,  amounts  to  a  demonstration 
that  Mr.  Cushing  and  the  court  below  properly  interpreted 
its  meaning." 

The  claim  of  Gillespie  for  pension  further  illustrates  the 
interpretation  of  the  words  "in  line  of  duty."  In  re  Grilles- 
pie  (1888),  2  Dec.  Dept.  Int.  Relating  to  Pension  Claims, 
etc.,  16.  The  claim  was  based  upon  an  injury  claimant  re- 
ceived in  an  altercation  with  a  member  of  his  company,  in 
which  the  latter  struck  Gillespie  upon  the  head  with  a 
board  and  injured  his  skull.  The  claim  was  disallowed, 
upon  the  ground  that  the  injury  was  not  received  while  he 
was  in  "the  line  of  duty,"  and  in  disposing  of  the  case  it 
was  said  that  the  fact  that  claimant  did  not  sustain  a 
culpable  relation  to  the  cause  of  his  disability  does  not,  by 
reason  of  the  same,  affect  his  title  to  pension.  The  question 
involved  in  the  claim  is  not  whether  claimant  was  to  blame 
for  the  conduct  of  his  assailant,  but  whether  the  blow  struck 
by  the  latter  was  a  necessary  or  even  a  reasonable  incident 
of  line  of  duty  in  the  service. 
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In  the  case  of  Harding's  application  for  a  pension 
{In  re  Harding  [1888],  2  Dec.  Dept.  Int.  Re- 
lating to  Pension  Claims,  etc.,  232),  where  his  in- 
jury was  a  partial  paralysis  of  the  brain  caused  by 
a  sabre  cut  or  blow  while  on  a  boat,  and  while  asleep 
in  his  bunk,  being  mistaken  by  a  comrade  for  another,  the 
claim  was  rejected  upon  the  ground  that  the  injury  was  not 
received  while  in  "service  and  in  the  line  of  duty."  In 
passing  upon  the  claim  it  was  said :  "The  department  holds 
in  this  and  all  similar  cases  that  the  wound,  injury  or  dis- 
ease must  be  the  natural,  probable,  or  proximate  result, 
either  mediate  or  immediate,  of  soldier's  military  duty, 
and  that  the  phrase  line  of  duty'  denotes  that  an  act  of 
duty  performed  in  order  to  entitle  claimant  to  a  pension 
must  have  relation  of  causation,  mediate  or  immediate,  to 
the  wound  or  injury  received  or  the  disease  contracted,  and 
which  produced  said  disability  or  death.  It  cannot  be  rea- 
sonably claimed  that  the  assault  upon  the  claimant  by  his 
comrade,  the  result  of  mistaken  identity,  was  the  logical 
incident  or  probable  eflFect  of  duly  performed  in  the  service. 
The  question  is  not  whether  the  soldier  was  in  line  of  duty 
at  the  time  he  received  his  injury,  in  the  sense  that  he  was 
not  disobeying  any  military  law,  rule,  or  regulation,  or  guilty 
of  any  culpable  negligence,  but  rather  what  is  the  quality  or 
condition  of  the  act  which  produced  .the  injury  of  which 
complaint  is  made?  Claimant  was  not  wounded  or  dis- 
abled because  he  was  a  soldier." 

In  the  claim  of  Ammerman  for  pension  (In  re  Ammer- 
man  [1886],  1  Dec.  Dept.  Int  Relating  to  Pension  Claims, 
etc.,  5)  the  claim  was  rejected  on  the  ground  that  the  cause 
of  the  disability  or  of  death  giving  title  to  pension  must  in 
some  manner  pertain  to,  and  have  a  natural  and  logical  con- 
nection with,  the  military  service  and  to  the  line  of  duty  in 
said  service. 

Upon  the  authorities  and  principle,  we  are  forced  to  the 
conclusion  that  the  facts  pleaded  do  not  show  that  the  de- 
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ceased   came   to   his   death   while   in   the   line   of 

6.  his  duty  nor  in  the  discharge  of  any  duty  aa  a 
policeman. 

This  disposes  of  the  case  except  as  to  one  proposition.    It 

is  urged  by  counsel  for  appellant  that  the  death  of  the 

deceased  in  the  manner  detailed  in  the  complaint 

7.  was  death  by  accident,  upon  the  theory  that  death 
of  an  insane  man  by  suicide  is  death  by  accident, 

"just  as  much  an  accident  as  if  he  had  fallen  from  the  top 
of  a  house."  This  proposition  is  affirmed  by  some  authors 
and  decisions.  Bacon,  Benefit  Soc.  (3d  ed.),  §496;  Acci- 
dent Ins.  Co.  V.  Crandal  (1887),  120  IT.  S.  527,  7  Sup.  Ct. 
685,  30  L.  Ed.  740,  and  authorities  cited. 

This  rule,  however,  is  not  the  test  by  which  the  ques- 
tion before  us  is  to  be  determined.    There  is  no  averment 
in  the  complaint  that  the  insanity  of  the  deceased 

8.  was  caused  by  reason  of  his  being  a  policeman,  nor 
that  it  resulted  from  the  discharge  of  any  duty  as 

such.  An  insane  man  is  irresponsible  for  his  actions,  and 
it  is  upon  this  basis  that  suicide  by  an  insane  person  is  held 
to  be  an  accident,  as  indicated  by  the  authorities  just  cited. 
The  question  of  some  difficulty  here  is  that  we  are  dealing 
with  a  special  statute  which  gives  certain  rights  upon  spe- 
cific conditions.  One  of  the  conditions  that  gives  such  right 
to  the  widow  and  orphans  of  a  policeman  is  that  the  latter 
should  come  to  his  death  while  in  the  line  of  his  duty,  and, 
as  we  have  seen,  "as  a  result  of  the  performance  of  his 
duty,"  and  that  there  must  be  some  connection  between  the 
death  and  the  "line  of  duty*^  or  the  "performance  of  duty." 
Groing  to  the  complaint  we  find  an  entire  absence  of  any 
connection  between  the  act  which  produced  death  and  the 
performance  of  any  duty  enjoined  upon  the  deceased.  In 
other  words,  the  complaint  does  not  charge  that  the  insanity 
was  the  result  of  the  performance  of  any  duty.  This,  it 
seems  to  us,  is  essential.  In  claims  for  pensions  under  the 
laws  of  the  United  States,  based  upon  insanity,  or  upon 
death  from  suicide  while  in  a  state  of  insanity,  "it  must 
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be  shown  that  the  insanity  was  the  result  of,  or  incidental 
to,  acts  of  duty,"  before  it  can  be  said  that  the  soldier 
died  "while  in  the  line  of  duly."  7  Op.  Attys.-Gen.,  149, 
2  Dec.  Dept.  Int  Relating  to  Pension  Claims,  etc.,  403, 
407;  In  re  Stack  (1888),  2  Dec.  Dept.  Int.  Relating  to 
Pension  Claims,  etc.,  153;  In  re  Oallagher  (1889),  2  Dec 
Dept.  Int.  Relating  to  Pension  Claims,  etc.,  332.  Attor- 
ney-General Gushing  in  his  opinion,  said:  "Thus,  in 
one  of  the  cases  referred  to  in  your  letter,  and  upon  which 
you  have  already  ruled,  a  case  of  suicide,  it  was  held,  and 
properly,  not  only  that  suicide  is  not  of  itself  a  pension- 
able cause  of  death,  but  also  that,  if  the  suicide  is  alleged 
to  have  been  produced  by  insanity,  and  thus  insanity  be 
put  forward  as  the  cavsa  causans,  then  it  must  be  shown 
that  the  insanily  was  the  result  of,  or  incidental  to,  acts 
of  duty," 

A  case  directly  in  point  is  that  of  In  re  Oallagher, 
supra,  where  it  appeared  there  was  an  entire  failure  of 
proof  connecting  the  insanity  or  suicidal  mania  of  the 
soldier  with  his  army  service,  and  in  passing  upon  the 
claim  it  was  said :  "This  is  a  missing  link  in  the  chain  of 
evidence  which  is  absolutely  essential  to  make  out  a  prop- 
er case  for  the  allowance  of  pension,  and,  unless  supplied, 
it  is  necessarily  fatal  to  the  claim.  It  seems  to  be  rea- 
sonably certain,  from  the  testimony  on  file,  that  the  sol- 
dier's death  resulted  from  poisoning  by  arsenic  adminis- 
tered by  himself  with  suicidal  intent  while  the  victim  of 
dementia  or  mania,  and  when,  therefore,  he  was  irrespon- 
sible for  his  actions;  and,  also,  that  he  had  suiFered  more 
or  less,  at  intervals,  from  attacks  of  said  dementia  or 
mania  for  some  years  subsequent  to  his  discharge  from 
the  service  and  prior  to  his  death."  These  authorities 
settle  the  question  against  appellant  We  are  clearly  of 
the  opinion  that,  under  the  facts  pleaded,  appellant  has 
not  brought  herself  within  the  statute,  and  that  she  has 
no  right  of  recovery. 

Judgment  affirmed. 
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Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  v,  Haislup. 

[No.  5,727.    FUed  January  29,  1907.] 

1.  Pleading. — Complaint. — Railroads. — Ejection  of  Passenger. — 
A  complaint  showing  that  plaintif!  was  a  passenger  on  defend- 
ant's train  and  that  defendant's  servants  and  agents  wrong- 
fully and  purposely  assaulted  him  and  threw  him  off  of  the 
train,  thereby  inflicting  injuries,  states  a  cause  of  action, 
p.  395. 

2.  Appeal.  —  Trial,  —  Judgment.  —  Doubtful  upon  the  Merits. — 
Minor  Errors. — ^Where  the  judgment,  on  the  merits,  is  ex- 
tremely doubtful  as  to  its  Justice,  minor  and  ordinarily  uninflu- 
ential  errors  may  require  a  reversal,    p.  396. 

3.  Evidence. — Res  Gestae. — Rule. — The  rule  of  res  gestae  per- 
mits the  introduction  in  evidence  of  all  of  the  immediate  cir- 
cumstances, facts  and  declarations  connected  with  and  illus- 
trative of  a  litigated  fact.     p.  397. 

4.  Same. — Res  Gestae. — Declarations. — Declarations  made  im- 
mediately after  an  injury  by  the  injured  party  or  other  person 
present,  asserting  the  circumstances  of  the  event,  are  admissible 
as  a  part  of  the  res  gestae,    p.  397. 

5.  Same.  —  Res  Gestae.  —  Declarations.  —  Questions  for  Trial 
Courts. — The  question  whether  declarations  are  part  of  the 
res  gestae  is  eminently  one  for  the  trial  courts,  and  should  be 
left  with  them  exclusively,     p.  397. 

6.  Same. — Res  Gestae. — Declarations. — ^Where  the  plaintiff  was 
injured  by  a  fall  from  a  train,  and  after  the  train  had  run 
two  car  lengths  the  witness  followed  by  the  conductor  ran  back 
to  the  injured  man,  declarations  by  the  plaintiff  to  the  con- 
ductor as  to  the  cause  of  his  fall  may  be  admitted  as  part  of  the 
res  gestae;  but  the  admission  or  rejection  of  such  evidence 
would  not  be  ground  for  reversal,     p.  398. 

7.  Trial. — Instructions.-^Testimony. — Partly  'False. — Exclusion 
of  All. — An  instruction  that  if  a  witness's  testimony  is  partly 
false,  the  jury  may  exclude  all  unless  corroborated  by  other 
evidence,  is  erroneous,  such  rule  applying  only  where  the  wit- 
ness knowingly  or  purposely  testifies  to  something  false. 
Lemmon  v.  Moore,  94  Ind.  40,  distinguished,     p.  398. 

From    Jolinson    Circuit    Court;     W.    J.    Bv^kingham, 
Judge. 
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Action  by  John  B.  Haiship  against  the  Pittsburgh,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals.     Reversed. 

M.  Z.  Stannard  and  Branigan  &  Williams,  for  appel- 
lant 

A,  N.  Blessing,  E.  F.  Barker  and  B.  F.  Watson,  for  ap- 
pellee. 

RoBY,  J. — Action  by  appellee.  The  case  was  tried  upon 
the  fssue  formed  by  a  general  denial  to  the  second  and 
amended  third  paragraphs  of  complaint.  The  jury  re- 
turned a  verdict  for  appellee  for  $5,000.  Appellant's  mo- 
tion for  a  new  trial  was  overruled,  and  judgment  rendered 
on  the  verdict. 

It  is  averred  in  both  paragraphs  of  the  complaint 
that  defendant,  on  June  7,  1903,  owned  and  operated  a 
railroad  and  was  a  common  carrier  of  passengers; 
1.  that  on  said  day  plaintiff  purchased  a  ticket  en- 
titling him  to  ride  as  a  passenger  from  Edinburg 
to  Columbus  and  return,  and  boarded  defendant's  passen- 
ger-train at  Columbus  to  return  to  Edinburg,  and,  while 
riding  thereon,  defendant,  by  its  servants  and  agents, 
wrongfully  and  purposely  assaulted  him,  ejected  him  from 
its  car,  and  in  so  doing  he  was  thrown  from  and  run  over 
by  said  car,  causing  injuries,  which  are  set  out  in  detail. 
The  averments  show  him  to  have  been  a  passenger  on  the 
train  and  that  he  was  ejected  therefrom  with  unnecessary 
force,  to  his  injury,  and  both  paragraphs  are  therefore 
sufficient  Baltimore,  etc.,  B.  Co.  v.  Norris  (1897),  17 
Ind.  App.   189. 

In  support  of  the  assignment  that  the  court  erred  in 
overruling  appellant's  motion  for  a  new  trial,  it  is  first 
insisted  that  the  verdict  is  not  sustained  by  sufficient  evi- 
dence. There  is  evidence  fairly  establishing  that  an 
assault  was  committed  upon  appellee  by  the  conductor  in 
charge  of  said  train;  that  he  was  ejected  therefrom  and 
fell  under  the  wheels  of  the  car,  thereby  sustaining  in- 
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juries,  because  of  which  it  became  necessary  to  amputate 
his  left  arm,  which  was  subsequently  done.  There  was 
evidence  showing  that  his  injuries  were  received  by  reason 
of  his  falling  or  stepping  from  the  car,  and  that  no  assault 
was  committed  upon  him. 

The  vital  question  of  fact  was  whether  he  was  pushed  off 

of  the  train  ,by  appellant's  conductor.     If  he  was,  the 

judgment  is  eminently  just;  if  not,  it  is  entirely 

2.  unjust  There  was  direct  testimony  addressed  to 
this  fact  and  upon  both  sides.  The  conflict  was  a 
sharp  one.  There  does  not  appear  to  have  been  any  alter- 
cation between  appellee  and  the  conductor,  or  any  other 
person,  and  motive  for  the  alleged  assault  is  absent  The 
evidence,  while  it  is  sufficient  to  sustain  the  verdict,  is  of 
such  a  nature  as  to  render  it  extremely  doubtful  whether 
the  verdict  was  right,  and  therefore  errors  which  might 
otherwise  be  regarded  as  uninfluential,  require  a  reversal. 
City  of  LaFayette  v.  Ashhy  (1893),  8  Ind.  App.  214,  230. 

John  Duty,  a  witness  introduced  by  appellee,  testified, 
in  part,  that  after  appellee  fell  off  of  the  train  he  (the  wit- 
ness) ^^rode  on  a  piece,  about  the  length  of  t\^o  cars,  and 
got  off  and  went  back  to  him.''  In  answer  to  the  question : 
"How  long  a  time  elapsed  from  the  time  he  fell  off  until 
you  got  back  to  him?"  he  answered:  "Not  over  three  or 
four  minutes."  He  further  stated  that  he  got  hold  of  the 
injured  man  by  the  shoulders  and  raised  him  up ;  that  the 
conductor  came  back  a  couple  of  minutes  after  "I  got  to 
him,  maybe  a  little  longer;"  that  Haislnp  had  not  been 
moved  from  the  place  where  he  fell,  and  that  the  conduc- 
tor said,  "  ^that's  what  you  get  for  stepping  off  of  the 
train  backwards.'  Haislup  said,  ^I  did  not  step  off  the  train 
backwards,  you  pushed  me  off,' "  and  that  the  conductor 
made  no  reply.  Appellee  testified:  "I  suppose  that  box- 
ing on  the  car-wheel  knocked  me  simple;  I  did  not  know 
anything." 
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The  rule  of  res  gestae  is  stated  as  follows:     "The  res 

gestae  are  the  circumstances^  facts  and  declarations  which 

are  connected  with  and  illustrate  a  litigated  fact. 

3.  To  admit  declarations  there  must  he  a  main  and 
principal  fact  or  transaction,  and  only  such  dec- 
larations are  admissible  as  grow  out  of  the  principal  trans- 
action and  tend  to  illustrate  its  character."     Oillett,  In- 
direct and  CoUat  Ev.,  §§238,  240,  242. 

A  standard  author  states:  "The  typical  case  presented 
is  a  statement  or  exclamation,  by  an  injured  person,  im- 
mediately after  the  injury,  declaring  the  circum- 

4.  stances  of  the  injury,  or  by  a  person  'present  at 
an  a£Pray,  a  railroad  collision,  or  other  exciting  oc- 
casion, asserting  the  circumstances  of  it  as  observed  by 
him."  3  Wigmore,  Evidence,  §1746.  The  general  rule 
relative  to  the  admission  of  evidence  of  this  character  has 
been  frequently  stated  by  the  courts  of  this  State.  Ohio, 
etc.,  B.  Co.  V.  Stein  (1892),  133  Ind.  243,  247;  Lom^ 
ville,  etc.,  B.  Co.  Y.  Buck  (1888),  116  Ind.  666,  676; 
Bolds  V.  Woods  (1894),  9  Ind.  App.  667,  666. 

In  the  application  of  this  general  rule  there  is  the 
greatest  diflSculty.  "There  is  a  lamentable  waste  of  time 
by  supreme  courts  in  here  attempting  either  to  create 
6.  or  to  respect  precedents.  Instead  of  struggling  weak- 
ly for  the  impossible,  they  should  decisively  insist 
that  every  case  be  treated  upon  its  own  circumstances. 
They  should,  if  they  are  able,  lift  themselves  sensibly  to 
the  even  greater  height  of  leaving  the  application  of  the 
principle  absolutely  to  the  determination  of  the  trial  court 
Until  such  a  beneficent  result  is  reached,  their  lucubra- 
tions over  the  details  of  each  case  will  continue  to  multiply 
the  tedious  reading  of  the  profession."  3  Wigmore,  Evi- 
dence, §1760;  O'Connor  v.  Chicago,  etc.,  B.  Co.  (1880), 
27  Minn.  166,  173,  38  Am.  Rep.  288 ;  Sullivan  v.  Oregon 
etc.,  B.  Co.  (1886),  12  Ore.  392,  7  Pac.  508;  Hall  v. 
State  (1872),  48  Ga.  607.     What  the  law  altogether  mis- 
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trusts  is  not  after-speech  but  after-thought  Travelers  Ins. 
Co.  V.  Sheppard  (1890),  85  Ga.  751,  775,  12  S.  E.  18. 

The  evidence  of  the  witness  Duty  is  within  the  authori- 
ty of  the  following  cases:     Ohio,  etc.,  B.  Co.  v.  Stein, 
supra;  Louisville,  etc.,  B.   Co.   v.   Buck,  supra; 

6.  Louisville,  etc.,  B.  Co.  v.  Berry  (1891),  2  Ind. 
App.  427;  Cincinnati,  etc.,  St.  B.  Co.  v.  Stahle 

(1906),  37  Ind.  App.  539;  Travelers  Ins.  Co.  v.  Mosley 
(1869),  8  Wall.  397,  19  L.  Ed.  437.  The  facts  are  on 
the  borderland  between  res  gestae  and  hearsay.  Had  the 
trial  court  excluded  the  evidence,  we  are  not  prepared  to 
say  that  such  ruling  would  have  been  erroneous.  Being 
admitted,  the  presumptions  require  us  to  hold  that  there 
was  no  reversible  error  therein. 

The  tenth  instruction  given  by  the  court  was  in  terms 

as  follows:    "It  is  a  rule  of  the  law  that  where  a  witness 

swears   falsely   as   to  some  material   matter  in  a 

7.  cause,  the  jury  are  at  liberty  to  disregard  his  tes- 
timony  in  other  respects,   unless  corroborated  by 

other  satisfactory  evidence.  So,  applying  this  rule  to  the 
case  before  you,  I  instruct  you  that  if  you  believe  that 
any  witness  has  sworn  falsely  as  to  a  material  matter 
which  affects  the  issues  between  the  parties  herein,  then 
you  are  at  liberty,  and  it  is  your  right,  to  disregard  the 
testimony  of  that  witness  in  other  respects,  unless  he  is 
corroborated  by  other  satisfactory  evidence."  This  instruc- 
tion was  erroneous.  It,  in  effect,  told  the  jury  that  if  any 
witness  had  sworn  falsely  as  to  one  material  fact  in  the 
case,  even  though  he  might  have  done  so  through  inadver- 
tence or  mistake,  it  was  at  liberty  to  disregard  his  entire 
testimony,  unless  corroborated  by  other  satisfactory  evi- 
dence. Such  testimony  would  be  competent  to  consider 
as  bearing  upon  the  credibility  of  the  witness,  but  the 
court  may  not  instruct  the  jury,  as  was  done,  unless  such 
false  testimony  is  found  to  have  been  given  knowingly 
and  intentionally.     Cahn  v.  Ladd  (1896),  94  Wis.  134, 
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68  K  W.  662;  Little  v.  Superior,  etc.,  R.  Co.  (1894),  88 
Wis.  402,  60  N.  W.  705;  McPherrin  v.  Jones  (1895),  5 
N.  Dak.  261,  65  N*.  W.  685 ;  Singer  Mfg.  Co.  v.  Cramer 
(1901),  109  Fed.  Q52;Stoppert  v.  Nierle  (1895),  45  Neb. 
105,  63  N.  W.  382 ;  Omaha,  etc.,  B.  Co.  v.  Krayenbnhl 
(1896),  48  Neb.  553,  67  N.  W.  447;  Holdrege  v.  Watson 
(1901),  1  Neb.  (unofficial)  687,  96  N.  W.  67;  State  v. 
Littlejohn  (1890),  33  S.  C.  599,  11  S.  E.  638;  Skipper 
V.  State  (1877),  59  Ga.  63;  Childs  v.  State  (1884),  76 
Ala.  93;  Iron  Mountain  Bank  v.  Murdock  (1876),  62  Mo. 
70;  White  v.  State  (1876),  52  Miss.  216;  State  v.  Elkins 
(1876),  63  Mo.  159;  Freeman  v.  Easly  (1886),  117  HI. 
317,  7  N.  E.  656 ;  Blashfield,  Instructions  to  Juries,  §254. 
Appellee  defends  the  instruction  upon  the  authority  of 
Lemmon  v.  Moore  (1884),  94  Ind.  40.  The  instruction 
considered  in  that  case  stated  that  if  "any  witness  has 
sworn  falsely  and  purposely."  The  refusal  of  the  court 
to  give  such  instruction  was  sustained  upon  the  ground 
that  it  did  not  refer  to  the  materiality  of  the  testimony. 
The  case  is  not  an  authority  in  support  of  an  instruction 
which  wholly  omits  the  element  of  wilful  intent,  because 
of  which  only  it  is  allowable. 

The  judgment  is  reversed,  and  the  cause  remanded 
with  instructions  to  sustain  appellant's  motion  for  a  new 
trial,  and  for  further  consistent  proceedings. 


Netens  v.  Flesher  et  al. 

[No.  6,162.    Filed  January  30,  1907.] 

1.  Appeal.  — ;  Judgment.  —  When  Appealable.  —  Appeals   lie  to 
•  the  Supreme  and  Appellate  Courts  only  from  final  judgments 

and  certain   interlocutory  orders   enumerated   in    §658   Bums 
1901,  §646  R.  S.  1881.    p.  401. 

2.  Judgment. — What  Is. — A  judgment  is  the  sentence  of  the 
law  pronounced  by  the  court  upon  the  facts  found,    p.  401. 
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3.  Judgment. — Final. — Record, — VerdUt,  —  It  is  not  sufficient 
that  the  record  show  what  the  judgment  will  be;  it  must  show 
the  actual  judgment,  conclusions  of  law  or  the  final  acceptance 
of  the  verdict  being  insufficient,    p.  402. 

4.  Saue. — Final — Parties. — Iseuee. — ^A  final  judgment  is  one 
which  disposes  of  all  of  the  issues  as  to  all  the  parties,  and 
puts  an  end  to  every  part  of  the  case.    p.  402. 

5.  Same. — Final — Coats. — ^A  judgment  for  costs  alone  is  not 
final,  but  merely  interlocutory,    p.  403. 

6.  Same. — Final. — A  final  judgment  for  defendant  must  substan- 
tially order  that  plaintiff  take  nothing  by  his  suit  and  that  de- 
fendant go  hence  without  day.    p.  403. 

7.  Same. — Final — Coats. — ^A  judgment  providing  that  the  de- 
fendants '^recover  from  the  plaintiff  *  *  *  their  costs  and 
charges  in  and  about  this  cause  laid  out  and  expended,"  is  not 
final;  and  an  appeal  cannot  be  taken  therefrom.  Starkey  v. 
Starkey,  166  Ind.  140,  and  Matter  v.  Campbell,  71  Ind.  512,  dis- 
tinguidied.    p.  404. 

From  Jay  Circuit  Court;  John  F.  LaFottette,  Judge. 

Action  by  Leonard  M.  Neyens  against  Joe  Flesher  and 
others.  From  a  judgment  for  defendants,  plaintiff  ap- 
peals.    Appeal  dismissed. 

J.  TV.  Headington  and  R.  D.  Wheat,  for  appellant. 
Frank  H.  Snyder  and  Whitney  E.  Smith,  for  appellees. 

Hadlet,  J. — ^In  this  cause  appellees  have  filed  a  motion 
to  dismiss  the  appeal,  averring  as  reasons  therefor:  (1) 
That  the  appeal  is  premature,  being  upon  an  iterlocutory 
judgment  for  costs;  (2)  that  the  record  in  said  cause  does 
not  exhibit  a  final  judgment.  The  complaint  was  in  two 
paragraphs.  Demurrers  were  filed  to  the  same  and  over- 
ruled, whereupon  affirmative  answers  were  filed  to  each 
paragraph,  to  which  answers  appellant,  plaintiff  below, 
demurred,  and  upon  submission  the  demurrers  were  car- 
ried back  and  sustained  to  the  complaint  Appellant 
asked  and  obtained  leave  to  amend,  but  afterwards  with- 
drew the  request  to  amend,  whereupon  the  court  entered 
judgment  as  follows: 
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"It  is  therefore  considered  and  adjudged  by  the 
court  that  the  defendants,  Joe  Flesher  and  Jerry 
Flesher,  do  have  and  recover  from  the  plaintiff, 
Leonard  Neyens,  their  costs  and  charges  in  and  about 
this  cause  laid  out  and  expended." 

Whereupon  appellant  prayed  an  appeal.  This  is  the 
only  judgment  shown  by  the  record. 

Under  our  statute,  appeals  to  this  courf  and  the  Su- 
preme Court  are  only  authorized  from  final  judgments 
(§§644,  1337o  Bums  1901,  §632  R.  S.  1881,  Acts 

1.  1901,  p.  565,  §16),  with  the  exceptions  enumerat- 
ed in  §658  Bums  1901,  §646  R  S.  1881.     The 

case  at  bar  does  not  come  within  either  of  the  exceptions 
of  §668,  supra,  and  hence  must  be  governed  by  the  pro- 
visions of  §§644,  1337o,  supra.  Therefore  the  decision 
of  this  case  hinges  upon  the  determination  of  the  question 
whether  the  above-quoted  entry  is  a  final  judgment  from 
which  an  appeal  lies. 

A  judgment  of  a  court  is  something  more  than  a  finding 

of  facts  in  controversy.     It  is  the  solemn  sentence  of  the 

law  pronounced  by  the  court  upon  the  facts  found. 

2.  3   Bouvier's   Inst,    §3297;   Needham  v.    Oillaspy 
(1874),  49  Ind.  245.    A  judgment,  says  Black,  "is 

always  a  declaration  that  a  liability,  recognized  as  within 
the  jural  sphere,  does  or  does  not  exist  An  action  is  in- 
stituted for  the  enforcement  of  a  right,  or  the  redress  of 
an  injury.  Hence  a  judgment,  as  the  culmination  of  the 
action,  declares  the  existence  of  the  right,  recognizes  the 
commission  of  the  injury,  or  negatives  the  allegation  of 
one  or  the  other.  But  as  no  right  can  exist  without  a  cor- 
relative duty,  nor  any  invasion  of  it  without  a  correspond- 
ing obligation  to  make  amends,  the  judgment  necessarily 
afiirms,  or  else  denies,  that  such  a  duty  or  such  a  liability 
rests  upon  the  person  against  whom  the  aid  of  the  law  is 
invoked.'^    1  Black,  Judgments,  §1.    See,  also,  Whiiwell  <& 

Vol.  39—26 
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Hoover  v.  Emory  (1854),  3  Mich.  *84,  59  Am.  Dec.  220; 
Mahoning  County  Bank's  Appeal  (1858),  32  Pa.  St  168. 

No  matter  how  clearly  and  decisively  the  entries  in  the 

record  may  indicate  what  the  ultimate  judgment  or  the 

sentence  of  the  law  when  pronounced  will  be,  until 

3.  it  is  so  pronounced  there  is  no  judgment     Even 
though  the  court  has  fully  found  the  facts   and 

stated  the  conclusions  of  law,  or  the  jury  has  returned  a 
complete  verdict  which  has  been  accepted  and  filed,  neith- 
er of  these  acts  will  constitute  a  judgment  Elliott,  App. 
Proc,  §83;  Murray  v.  Scribner  (1887),  70  Wis.  228,  35 
N.  W.  311;  1  Black,  Judgments,  §3;  Whitwell  £  Hoover 
v.  Emory,  supra;  Putnam  v.  Cromhie  (1861),  34  Barb. 
232;  Warren  v.  Shuman  (1849),  5  Tex.  441;  Scott  v. 
Burton  (1851),  6  Tex.  322,  55  Am.  Dec.  782;  Lisle  v. 
Rhea  (1845),  9  Mo.  172;  Norihcutt  v.  Buckles  (1878), 
60  Ind.  577;  City  of  Jeffersonville  v.  Tomlin  (1893),  7 
Ind.  App.  681 ;  James  v.  Lake  Erie,  etc.,  B.  Co.  (1896), 
144  Ind.  630. 

A    final    judgment    is    one    that    at    once    disposes 

of     all     the     issues,     as  to     all     parties,     involved     in 

the     controversy     presented     by     the     pleadings, 

4.  to     the     full     extent     of     the     power     of     the 
court  to  dispose  of  the  same,  and  puts  an  end  to 

the  particular  case  as  to  all  of  such  parties  and  all  of  such 
issues.  Elliott,  App.  Proc,  §§83,  85 ;  Bostmch  v.  Brinker- 
hojf  (1882),  106  U.  S.  3, 1  Sup.  Ct.  15,  27  L.  Ed.  73 ;  Grant 
V.  Phoenix  Ins.  Co.  (1882),  106  U.  S.  429,  1  Sup.  Ct 
414,  27  L.  Ed.  237;  St.  Louis,  etc.,  R.  Co.  v.  Southern 
Express  Co.  (1883),  108  U.  S.  24,  2  Sup.  Ct  6,  27  L. 
Ed.  638;  Champ  v.  Kendrick  (1892),  130  Ind.  545;  \Yesi' 
em  Union  Tel.  Co.  v.  Locke  (1886),  107  Ind.  9;  Bran- 
nock  V.  Stocker  (1881),  76  Ind.  573;  Needham.  v.  Gil- 
laspy,  supra;  Hamrick  v.  Lorins^  (1896),  147  Ind.  229; 
Keller  v.  Jordan  (1897),  147  Ind.  113;  Sprick  v.  Washr 
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ington  County  (1874),  3  N*eb.  253;  People  v.  Severson 
(1904),  113  111.  App.  496. 

Costs  of  litigation  form  no  part  of  the  matter  in  contro- 
versy in  a  suit.    They  are  mere  incidents,  or  necessary  ap- 
pendages to  which  the  maxim  of  the  civil  law  that 

5.  "Victus  victori  in  expensis  condemnandus  est**  ap- 
plies.   Being  no  part  of  the  matter  in  controversy, 

it  has  been  held  with  practical  unanimity  that  a  judgment 
for  costs  merely  is  an  interlocutory,  and  not  a  final  judg- 
ment. Miller  V.  McKean  (1906),  38  Ind.  App.  695;  1 
Black,  Judgments,  §31 ;  People  v.  Severson,  supra;  Metzger 
V.  Morley  (1900),  184  111.  81,  56  K  E.  299;  Lee  v.  Yanor 
way  (1893),  52  HI.  App.  23;  SpricJc  v.  Washington 
County,  supra;  Riddle  v.  Yates  (1880),  10  Neb.  510,  7 
N.  W.  289;  Warren  v.  Shuman,  supra;  Scott  v.  Burton, 
supra;  Hancock  v.  Metz  (1851),  7  Tex.  177;  Eastham  v. 
Sallis  (1884),  60  Tex.  576;  Lisle  v.  Rhea,  supra;  Higbee 
V.  Bowers  (1845),  9  Mo.  354;  Young  v.  Stonebreaker 
(1862),  33  Mo.  117;  Smarr  v.  McMaster  (1863),  34  Mo. 
204;  Boggess  v.  Cox  (1871),  48  Mo.  278;  Preston  v.  Mis- 
souri, etc..  Lead  Co.  (1871),  48  Mo.  541;  Zahnd  v. 
Darling  (1871),  48  Mo.  557;  Evans  v.  Russell  (1875),  61 
Mo.  37;  Adams  v.  Trigg  (1864),  35  Mo.  190;  Martindale 
v.  Brown  (1862),  18  Ind.  284;  Wood  v.  Wood  (1875),  61 
Ind.  141 ;  Keller  v.  Jordan,  supra. 

Strictly  speaking,  a  judgment  for  the  defendant  either 

upon  a  ruling  upon  a  demurrer  and  refusal  to  plead  further, 

or  upon  the  finding  of  a  court  or  verdict  of  a  jury 

6.  to  show  a  final  determination  of  the  matter  in  con- 
troversy, should  be,  that  the  plaintiff  take  nothing 

by  his  suit,  nil  capiat  per  breve,  and  that  the  defendant 
go  without  day,  eat  inde  sine  die.  3  Bouvier's  Inst., 
§§3300,  3302;  Archbold,  Forms  and  Entries,  129,  299; 
Thomas  v.  Chicago,  etc.,  R.  Co.  (1894),  139  Ind.  462; 
S prick  V.  Washington  County,  supra;  Warren  v.  Shuman, 
supra;  Lisle  v.   Rhea,  supra;  note  to   Young  v.   Stone- 
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breaker,  supra;  Boggess  v.  Cox,  supra;  People  v.  Sever- 
son,  supra.  And  while,  under  the  more  liberal  forms  of 
procedure  of  the  present  day,  the  exact  form  or  words  of  a 
judgment  as  before  stated  may  not  be  required,  yet  more 
modem  procedure  has  not  gone  so  far  as  to  adjudge  that  to 
be  a  final  judgment  which  does  not  show  on  its  face  by 
some  appropriate  words  that  the  court  pronounced  the 
sentence  of  the  law,  upon  facts  found  as  to  the  merits  of 
the  controversy.  Our  code  of  procedure  requires  that  the 
court  or  jury  trying  a  cause  shall  find,  either  generally  or 
specially,  the  facts  for  the  plaintiff  or  defendant,  and  the 
court  shall  pronounce  judgment  in  conformity  therewith. 
§§654,  560,  573  Bums  1901,  §§545,  551,  564'r  S.  1881. 

In  the  case  at  bar  the  complaint  was  founded  upon  two 

instruments  of  writing  averred  to  be  negotiable  promissory 

notes  executed  and  delivered  by  appellees ;  that  said 

7.  notes  were  due  and  unpaid,  and  judgment  was  de- 
manded by  appellant  against  appellees  for  the 
amount  of  said  notes.  This,  then,  was  the  subject-matter 
of  the  controversy  between  the  parties.  Were  appellees 
liable  to  appellant  upon  his  demand  as  demanded,  and 
should  the  court  extend  the  aid  of  the  law  thus  invoked  ? 
Upon  these  questions  the  judgment  exhibited  by  the  record 
is  silent.  So  far  as  the  record  discloses,  these  questions  are 
still  open  and  the  court  could  grant  leave  to  appellant  to 
amend  the  complaint  and  proceed  further,  if  it  so  desired. 
There  is  no  nil  capiat  per  breve  or  eat  inde  sine  die.  It  is 
true  there  is  a  judgment  for  costs,  but  as  we  have  shown, 
costs  are  mere  incidents  to  a  litigation  and  form  no  part  of 
the  subject-matter  of  a  suit.  We  are  not  without  authority 
for  our  conclusion  in  this  matter. 

In  the  case  of  Western  Union  Tel.  Co.  v.  Locke,  supra, 
the  appellant  prosecuted  his  appeal  from  an  order  directing 
it  to  produce  a  written  instrument,  and  the  appellee  denied 
its  right  to  appeal  from  such  order.  It  was  there  held  that 
an  appeal  will  only  lie  from  a  final  judgment  except  such 
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orders  as  were  expressly  provided  for  by  the  statute,  and 
it  was  held  that  such  an  order  was  not  a  final  judgment 
On  page  11  the  court,  speaking  on  this  point,  clearly 
defines  a  finaL  judgment  in  this  language:  ^^  ^A  final  judg- 
ment is  the  ultimate  determination  of  the  court  upon  the 
whole  matter  in  controversy  in  the  action.  An  order  of  the 
courts  made  in  the  progress  of  the  cause,  requiring  some- 
thing to  be  done  or  observed,  but  not  determining  the  con- 
troversy, is  an  interlocutory  order,  and  is  sometimes  called 
an  interlocutory  judgment'  Pfeiffer  v.  Crane  [1883],  89 
Ind.  485.  Mr.  Freeman  says:  'The  general  rule  recog- 
nized by  the  courts  of  the  United  States  and  by  the  courts 
of  most,  if  not  of  all,  the  states  is,  that  no  judgment  or 
decree  will  be  regarded  as  final  within  the  meaning  of  the 
statutes  in  reference  to  appeals,  unless  all  the  issues  of  law 
and  of  fact  necessary  to  be  determined  were  determined, 
and  the  case  completely  disposed  of,  so  far  as  the  court  had 
power  to  dispose  of  it'  1  Freeman,  Judgments  (4th  ed.), 
§34.^' 

In  the  case  of  James  v.  Lake  Erie,  etc.,  B.  Co.,  supra, 
appellee  filed  a  demurrer  to  the  amended  complaint  of  the 
appellant,  which  demurrer  was  sustained,  and  to  which 
ruling  of  the  court  appellant  excepted.  The  only  error  as- 
signed was  the  ruling  of  the  court  upon  said  demurrer. 
The  final  entry  of  the  proceedings  in  the  court  below  was 
as  follows:  "Comes  now  the  parties  by  counsel,  and  the 
demurrer  to  the  complaint  is  sustained  by  the  court,  to 
which  ruling  of  the  court  the  plaintiff  (appellant)  excepts 
and  refuses  to  plead  further,  and  prays  an  appeal  to  the 
Supreme  Court,  which  prayer  the  court  grants."  Appellee 
contended  that  this  was  not  a  final  judgment,  and  that  the 
appeal  should  be  dismissed,  and  this  contention  was  sus- 
tained by  the  Supreme  Court.  The  only  substantial  dif- 
ference between  the  entry  in  the  case  last  cited  and  the 
case  at  bar  is,  that  in  the  case  now  before  us  the  entry  adds 
a  recovery  for  costs,  but,  as  we  have  heretofore  shown,  a 
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judgment  for  costs  adds  nothing  to  the  finality  of  the  judg- 
ment. The  entry  before  quoted  is,  therefore,  analogous  to 
the  entry  in  the  case  at  bar,  and  the  principle  therein  de- 
clared should  be  controlling  here.  The  cases  of  Ernest  v. 
Grand  Trunk,  etc.,  R.  Co.  (1905),  34  Ind.  App.  409,  City 
of  Jeffersonville  v.  Tomlin,  supra,  and  Foster  v.  Lindley 
(1898),  20  Ind.  App.  155,  are  to  the  same  effect  as  the  case 
last  cited. 

In  the  case  of  Thomas  v.  Chicago,  etc.,  R.  Co.,  supra, 
appellant,  as  administrator,  sued  appellee  for  damages. 
The  cause  was  tried,  and  at  the  close  of  appellant's  evi- 
dence appellee  demurred  to  the  evidence,  and  the  court  sus- 
tained this  demurrer.  Appellant  appealed  from  the  ruling 
on  this  demurrer.  There  was  no  judgment  rendered  on 
the  ruling.  Upon  appeal  appellee  insisted  that  the  appeal 
should  be  dismissed.  The  court  held  that,  since  there  was 
no  final  judgment,  the  motion  to  dismiss  should  be  sus- 
tained, and  in  discussing  this  question  the  court  said: 
"Here  there  was  no  judgment  rendered  for  or  against  any- 
body, nor  did  the  order  sustaining  the  demurrer  to  the  evi- 
dence make  a  final  disposition  of  the  cause.  It  was  a  mere 
interlocutory  order  liable  to  be  changed  before  the  final  dis- 
position of  the  cause.  *The  general  rule,^  says  Judge 
Elliott,  ^that  appeals  lie  only  from  final  judgments  is  so 
essential  to  the  orderly  administration  of  justice,  and  has 
so  much  to  commend  it,  that  it  is  with  reason  that  statutory 
provisions  creating  exceptions  are  construed  with  some 
strictness.' "  On  page  465  the  court  continues :  "Here, 
also,  the  ruling  on  the  demurrer  to  the  evidence  clearly 
indicated  what  the  ultimate  judgment  must  be  if  the  ruling 
was  adhered  to  and  remained  unchanged,  yet  such  ruling 
remained  subject  to  change  or  modification  until  the  final 
judgment  should  be  rendered  on  the  demurrer.  After  judg- 
ment on  the  demurrer  is  rendered  there  can  be  no  change 
of  the  ruling  on  the  demurrer.  The  final  judgment,  had 
the  circuit  court  adhered  to  its  ruling  on  the  demurrer. 
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should  have  been  that  the  plaintiff  take  nothing  by  his  suit, 
and  that  the  defendant  recover  of  him  his  costs." 

In  the  case  of  People  v.  Severson,  swpra,  the  appeal  was 
taken  upon  the  following  entry:  "This  cause  coming  to 
be  heard  upon  the  demurrer  to  the  declaration  filed  in  said 
cause,  after  arguments  of  counsel  and  due  deliberation  by 
the  court,  said  demurrer  is  sustained,  whereupon  the  plain- 
tiffs elect  to  stand  by  their  declaration.  Therefore  it  is 
considered  by  the  court  that  the  defendant  do  have  and 
recover  of  the  plaintiff  his  costs  and  charges  in  this  behalf 
expended  and  have  execution  therefor."  It  was  contended 
by  the  defendant  in  error  that  this  was  not  a  final  judg- 
ment, and  therefore  plaintiff  in  error  could  not  appeal 
therefrom.  This  contention  was  sustained  by  the  court, 
and  in  discussing  this  question  the  court  said :  "The  form 
of  a  final  judgment  for  the  defendant,  whether  upon  verdict 
or  upon  demurrer  to  the  declaration  or  replication  is: 
^Therefore  it  is  considered  that  said  (plaintiff)  take  noth- 
ing by  his  suit  and  that  said  (defendant)  do  go  thereof 
without  day.'  Archbold,  Forms  and  Entries,  129,  299.  In 
the  judgment  entry  in  this  case  there  is  neither  the  nil 
capiat,  nor  the  eat  inde  sine  die,  nor  any  equivalent  words, 
or  words  which  can  be  held  to  import  the  dismissal  of  the 
suit  or  the  discharge  of  the  defendant.  *  *  *  <A  judg- 
ment which  merely  awards  costs  to  the  defendant,  without 
more,  is  not  a  final  judgment.  In  order  to  have  that  char- 
acter it  must  profess  to  terminate  and  completely  dispose 
of  the  action.  Hence,  if  for  the  defendant,  the  final  judg- 
'  ment  must  state  that  he  is  dismissed  without  day,  or  that  it 
is  considered  that  the  plaintiff  take  nothing  by  his  suit,  or 
otherwise  refer  to  the  disposition  made  of  the  subject- 
matter.' "  On  page  498  the  court  continues,  as  follows: 
"  ^That  a  judgment  is  final,  is  not  to  be  determined  infer- 
entially  from  the  mere  fact  that  costs  and  execution  thereof 
are  adjudged  against  one  of  the  parties.  The  costs  are 
regulated  by  statute  and  follow  as  an  incident  to  final  judg- 
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ment,  but  the  character  of  a  judgment,  whether  final  or 
interlocutory,  is  to  be  determined  from  other  considerations 
than  that  it  awarded  costs.  It  must,  to  be  finals  terminate 
and  completely  dispose  of  the  action/  The  judgment  entry 
in  the  record  before  us  does  not  dismiss  the  defendant  with- 
out day;  does  not  adjudge  that  the  plaintiffs  take  nothing 
by  their  writ  or  their  suit ;  does  not  dismiss  or  put  an  end 
to  the  suit,  and  must  be  held  to  be  an  interlocutory,  and 
not  a  final  judgment" 

In  the  case  of  SprtcJc  v.  Washington  County,  supra,  it 
appeared  from  the  record  that  plaintiff  had  moved  for 
judgment  on  the  petition  and  answer.  The  motion  was 
overruled.  The  entry  on  this  motion  was  as  follows:  "It 
is  considered,  ordered,  and  adjudged  by  the  court  that  said 
defendants  do  have  and  recover  judgment  in  this  action 
against  said  plaintiffs,  and  that  said  defendants  recover  of 
and  from  said  plaintiffs  their  costs,  and  that  execution  issue 
therefor."  From  this  ruling  and  this  entry  appeal  was 
prayed.  The  question  arose  whether  this  was  a  final  judg- 
ment. The  court  say:  "The  judgment  is  that  the  defend- 
ants recover  of  the  plaintiffs  their  costs.  This  seems  to  be 
the  only  true  import  of  the  language  used;  and  therefore 
it  is  not  a  final  judgment  pronounced  by  the  court  upon  the 
matter  contained  in  the  record.  It  is  not  in  the  language 
of  such  judgment.  Bouvier,  in  his  Law  Dictionary,  says 
a  judgment  is  *the  conclusion  of  law  upon  facts  found,  ad- 
mitted by  the  parties,  or  upon  their  default  in  the  course  of 
the  suit.^  #  *  *  Again,  it  is  said  that  the  final  judg- 
ment is,  that  *it  is  considered  by  the  court  that  the  plaintiff 
take  nothing  by  his  writ,  and  that  the  defendant  go  hence 
without  day.^ " 

In  the  case  of  Warren  v.  Shuman,  supra,  appellant 
brought  suit  against  appellees  for  the  recovery  of  land. 
Trial  was  had  by  a  jury,  and  verdict  for  the  defendant 
returned.  The  entry  reciting  the  final  decree  was  as  fol- 
lows:    "The  jury  returned  the  following  verdict,  to  wit: 
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^e,  the  jury,  find  for  the  defendant,  J.  H.  Polly,  fore- 
man,' whereupon  it  is  ordered,  adjudged  and  decreed  by 
the  court,  that  the  defendant  do  recover  of  the  plaintiff  and 
his  securities,  for  the  use  and  benefit  of  the  officers  of  the 
court,  all  the  costs  in  this  behalf  expended,  and  that  execu- 
tion issue  therefor."  The  question  arose  as  to  whether  this 
was  a  final  judgment.  The  court  in  holding  that  it  was 
not,  and  that  the  appeal  therefore  could  not  be  sustained, 
used  this  language:  ^'The  judgment  does  not  show  a  dis- 
position of  the  subject-matter  of  the  controversy.  It  fur- 
nishes no  evidence  of  the  result  of  the  dispute.  There  is 
no  sentence  pronounced  upon  the  matters  contained  in  the 
record,  for  one  party  or  the  other.  There  is  a  verdict  for 
defendants.  Upon  this  should  have  been  entered  a  corre- 
sponding judgment,  that  the  plaintiff  take  nothing  by  his 
suit  ♦  ♦  ♦  The  recovery  of  costs  by  a  defendant  is 
a  legal  sequence  of  a  judgment,  upon  the  matters  contro- 
verted, in  his  favor.  And  the  judgment  for  the  costs  alone, 
is  not  such  final  judgment  or  decree  as  can  be  brought  up 
for  revision." 

The  case  of  Lisle  v.  Bhea,  supra,  was  a  suit  by  appellant 
against  appellee  for  the  taking  of  certain  personal  prop- 
erty. The  cause  was  submitted  to  the  court  without  a  jury, 
and  the  court  made  a  finding  for  the  defendant  Upon  this 
finding  the  following  entry  was  made:  "It  is  therefore 
considered  by  the  court,  that  the  defendant  recover  of  said 
plaintiff  his  costs,  and  charges  by  him  in  this  behalf,  laid 
out  and  expended,  and  that  he  have  thereof  execution." 
The  question  was  presented  as  to  whether  this  was  such  a 
judgment  as  might  be  appealed  from.  The  court  in  holding 
that  it  was  not,  used  this  language:  "Judgment  is  here 
given  the  defendant  for  the  costs  of  suit ;  but  for  anything 
here  adjudged,  the  plaintiff  is  yet  in  court  by  no  means 
hindered  from  proceeding  in  the  cause.  The  judgment 
should  have  been  thus  entered :  Therefore  it  is  considered 
by  the  court,  that  said  plaintiff  take  nothing  by  her  writ, 
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etc.;  and  that  the  defendant  go  hence  without  day,  and 
recover  of  the  plainti£P  his  costs  and  charges,  by  him  about 
his  defense.' " 

In  the  case  of  Young  v.  StonebreaJcer,  supra,  suit  was 
brought  by  respondents  against  appellant;  demurrer  was 
filed  to  the  amended  petition,  and  the  demurrer  sustained, 
as  shown  by  the  following  entry:  "Now  here  come  said 
parties  by  their  attorneys,  and  said  defendant's  attorney 
files  his  demurrer  to  the  amended  petition,  and,  on  argu- 
ment of  counsel,  said  demurrer  is  sustained.  It  is  there- 
fore considered  by  the  court  that  said  defendant  recover  of 
William  Young,  administrator  of  Nancy  Jackson,  deceased, 
the  costs  and  charges  in  this  behalf  incurred,  to  be  taxed 
according  to  law,  and  that  execution  issue  therefor."  The 
court  held  this  was  not  a  final  judgment  and  appeal  would 
not  lie. 

In  the  case  of  Smarr  v.  McMaster,  supra,  trial  was  had, 
upon  issues  joined,  by  a  jury.  The  jury  returned  a  verdict 
for  the  defendant.  The  entry  thereon  proceeds  as  follows : 
''Whereupon,  on  motion  of  defendant,  it  is  considered  by 
the  court  that  said  defendant,  Anne  E.  McMaster,  admin- 
istratrix of  the  estate  of  Samuel  H.  K.  McMaster,  deceased, 
have  and  recover  of  the  plaintiff,  Eliza  E.  Smarr,  the  costs 
of  this  suit,  as  well  in  this  court  as  in  the  court  below,  and 
that  the  defendant  may  have  her  writ  of  execution  against 
said  plaintiff  for  the  costs  aforesaid."  The  court  in  hold- 
ing that  this  was  not  a  final  judgment  from  which  an  ap-^ 
peal  would  lie,  used  this  language:  "The  record  in  this 
cause  shows  that  in  the  lower  court  a  verdict  was  found  for 
the  defendant,  and  the  judgment  rendered  against  the 
plaintiff  for  costs,  'but  no  final  determination  of  the  right 
of  the  parties  in  the  action.'  "  From  all  that  appears  here 
the  cause  is  still  pending  in  the  lower  court.  Similar  en- 
tries, with  similar  rulings  thereon,  are  found  in  the  cases 
of  Biddle  V.  Yates,  supra;  Scott  v.  Burton,  supra;  Hancock 
V.    Metz,   supra;   Eastham   v.    Sallis,   supra;   Higbee   v. 
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Bowers,  supra;  Preston  v.  Missouri,  etc..  Lead  Co.,  supra; 
Zahhd  V.  Darling,  supra;  Evans  v.  Russell,  supra. 

Attention  has  been  called  to  the  ease  of  Starkey  v. 
Starkey  (1906),  166  Ind.  140,  and  the  case  of  Matter  v. 
Campbell  (1880),  71  Ind.  512,  as  enunciating  a  different 
doctrine  from  that  here  expressed.  A  careful  examination 
of  these  cases,  however,  demonstrates  that  such  is  not  the 
case.  In  the  former  case,  the  question  was  not  so  much 
what  constituted  a  final  judgment  as  whether  the  judgment 
rendered  was  final  as  to  all  the  defendants.  The  opinion, 
as  reported,  purports  to  set  out  the  final  judgment  in  haec 
verba,  and  if  it  was  as  shown  in  said  reported  opinion  it 
might  with  reason  be  held  that  it  set  a  new  standard  by 
which  final  judgments  should  be  measured.  The  record 
filed  in  said  cause,  however,  discloses  that  the  whole  of  the 
judgment  is  not  set  out,  but  that  the  nil  capiat  was  inad- 
vertently omitted.  The  judgment  as  shown  by  the  record 
is :  "Wherefore  it  is  considered  and  adjudged  by  the  court 
that  the  plaintiffs  take  nothing  by  their  complaint  herein," 
etc.  Here  follows  the  part  quoted  in  the  opinion.  This  is 
a  full  and  complete  final  judgment,  and  in  harmony  with 
the  ruling  in  this  case. 

The  decision  in  Matter  v.  Campbell,  supra,  presents  a 
somewhat  different  case.  In  that  case  appellant  filed  his 
complaint  seeking  to  enjoin  appellee  from  collecting  certain 
taxes  of  appellant.  A  temporary  injunction  was  issued. 
Afterwards  appellee  filed  answer  in  two  paragraphs,  the 
first  a  general  denial,  the  second  setting  up  affirmative 
matter.  Appellant  demurred  to  the  second  paragraph. 
This  demurrer  was  overruled  and  excepted  to,  and  appel- 
lant refused  to  plead  further,  but  chose  to  stand  on  his 
demurrer,  and  judgment  was  rendered  dissolving  the  tem- 
porary injunction  and  giving  appellee  his  costs.  The  ques- 
tion presented  by  appellee's  counsel,  as  stated  in  the 
opinion,  was  that  "the  judgment  or  order  in  the  case  at 
bar  was  not  such  an  one  as  the  appellant  can  appeal  from." 
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That  this  was  an  order  or  judgment  that  might  be  appealed 
from  there  can  be  no  doubt,  as  it  expressly  comes  within 
the  exceptions  of  §658  Bums  1901,  §646  R  S.  1881,  as 
has  been  decided  by  Ihe  Supreme  Court  in  Branenberg  v. 
Board,  etc.  (1878),  41  Ind.  602.  And  while  the  language 
of  the  court  in  the  case  under  discussion  might  lead  one  to 
infer  that  the  court  meant  to  hold  that  a  judgment  for  costs 
was  such  a  final  judgment  as  to  form  the  basis  of  an  appeal, 
yet  this  expression  must  be  confined  to  the  case  under  con- 
sideration, and  we  cannot  and  do  not  assume  that  the  court 
in  that  case  meant  to  declare  not  only  a  new  legal  principle 
but  one  antagonistic  practically  to  all  of  the  authorities, 
without  the  citation  of  a  single  authority,  or  the  expression 
of  a  single  cogent  reason  therefor.  For  the  forgoing 
reasons,  we  hold  that  the  record  does  not  exhibit  a  final 
judgment  from  which  an  appeal  can  be  taken. 
Appeal  dismissed. 


Lupton  et  al.  v.  Tatlob. 

[No.  5,813.    Filed  October  10,  1906.    Rehearing  denied  and  man- 
date modified  December  31,  1906.    Motion  to  modify 
mandate  overruled  January  30,  1907.] 

1.  Set-Opp. — Sufficiency. — Pleading. — ^A  set-off,  to  be  sufficient 
as  against  a  demurrer,  must  state  a  cause  of  action  on  behalf 
of  defendant  as  against  the  plaintiff,    p.  416. 

2.  Contracts. — Attorney  and  Client. — Partnership. — Executors 
and  Administrators. — Decedents'  Estates. — ^A  contract  by  a 
partnership  firm  of  attorneys  to  advise  and  assist  executors 
to  settle  an  estate  expires  at  the  final  settlement  of  such  estate, 
binds  each  member  of  such  partnership  for  moneys  collected  by 
other  members  of  such  firm,  and  entitles  such  partners  jointly 
to  the  compensation  therefor,    p.  416. 

3.  Decedents'  Estates. — Executors  and  Administrators. — Money 
Collected  by  Attorneys. — Accounting. — Subrogation. — Executors 
are  officially  liable  for  money  due  their  estate,  collected  by  their 
attorneys  and  appropriated,  and  their  payment  thereof  subro- 
gates them  to  the  rights  of  such  estate,    p.  416. 
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4.  GoNTSACTS.  —  Consideration. — Attorneys'  Fees,  —  Executors 
and  Administrators. — ^A  contract  by  executors  to  pay  their  at- 
torneys more  than  is  actually  due  for. such  attorneys'  services, 
is,  as  to  such  excess,  without  consideration,    p.  416. 

5.  Set-Off. — Mutuality. — Attorney  and  Client. — Partnership. — 
Parfie«.-^Where  one  attorney  brings  an  action  to  recover  fees 
due  to  his  former  firm,  defendants  may  set  o£f  any  demand  due 
to  them  from  such  firm.  ^  p.  416. 

6.  Appeal. — Weighing  Evidence. — The  Appellate  Court  will  not 
weigh  conflicting  evidence,    p.  418. 

7.  Attotney  and  Client.— F66«.—5et-0;f.—Portncr»Aip  LAa- 
bility. — New  TriaL — ^Where  judgment  was  rendered  in  favor  of 
an  attorn^,  whose  former  partnership  firm  had  collected  and 
not  accounted  for  a  certain  judgment,  excluding  such  sum,  such 
judgment  is  contrary  to  the  law,  as  well  as  the  evidence^  and 
is  cause  for  a  new  trial,    p.  419. 

8.  Partnership. — Members. — Contracts. — Attorney  and  Client. 
— Employment  of  a  member  of  a  firm  of  attorneys  is  an  em- 
ployment of  the  entire  firm;  and  the  collection  of  money,  or 
deceit  practiced,  by  one  of  such  firm,  binds  all.    p.  419. 

9.  Demand. — Partnership. — Attorney-  and  Client. — ^A  demand 
made  upon  one  member  of  a  firm  of  attorneys  is  a  demand 
upon  all.    p.  419. 

10.  Appeal.  —  Setoff.  —  Mandate. — Modification.  —  Where  a 
just,  definite  set-of(  is  excluded  from  the  amount  of  the  plain- 
tiff's judgment,  the  Appellate  Court  may  modify  its  mandate 
ordering  a  new  trial,  and  may  order  final  judgment,  upon  the 
filing  of  a  remittitur  by  plaintiff  for  such  amount,    p.  420. 

From  Jay  Circuit  Court ;  John  F.  Lw  Follette,  Judge. 

Action  by  David  T.  Taylor  against  Ambrose  G.  Lupton 
and  another.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

Smith  &  Moran,  for  appellants. 

David  T.  Taylor,  in  pro.  per.,  Frank  M.  Hughson  and 
B.  H.  Hartford,  for  appellee. 

Myeks,  J. — In  the  court  below  a  judgment  for  $564.10 
was  rendered  against  appellants  and  in  favor  of  appellee 
on  account  of  attorneys^  fees  for  services  rendered  appel- 
lants, as  executors,  in  the  settlement  of  a  certain  estate. 
The  averments  of  the  complaint  show  that  appellants  em- 
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ployed  appellee  as  attorney  to  advise  and  assist  them  in  the 
settlement  of  their  trust;  that  in  making  a  final  report  in 
settlement  of  said  trust,  and  at  their  request,  appellee  re- 
ceipted to  them,  as  executors,  for  $549.50,  as  and  for  legal 
services  rendered  such  executors,  under  his  said  employ- 
ment; that,  as  executors,  appellants  took  "credit  in  their 
said  report  for  the  amount  covered  by  said  receipt;  that 
said  report  was  in  all  things  approved,  and  said  executors 
finally  discharged;  that  appellee  executed  said  receipt  be- 
cause of  a  promise  by  appellants  to  him  made  that  he 
should  have  a  check  the  next  day  for  the  sum  of  money 
mentioned  in  said  receipt ;  that  appellants,  as  executors,  or 
otherwise,  have  failed  and  refused  to  pay  appellee  said 
sum  or  send  him  a  check  for  the  same.  Appellants  an- 
swered in  five  paragraphs:  (1)  In  denial;  (2)  payment; 
(3)  partial  payment;  (4)  want  of  consideration;  (5)  set- 
off. Appellee's  demurrer  to,  and  motion  to  strike  out,  the 
paragraph  of  set-off  were  each  overruled.  By  proper  plead- 
ings the  cause  was  put  at  issue,  tried  by  the  court,  and 
special  finding  of  facts  and  conclusions  of  law  submitted. 
Judgment,  motion  for  a  new  trial  overruled,  and  this 
ruling  is  the  only  error  assigned  for  a  reversal. 

The  grounds  for  a  new  trial  are  that  the  findings  of  the 
court  are  not  sustained  by  sufficient  evidence  and  are  con- 
trary to  law.  Also  that  the  assessment  of  the  amount  of 
recovery  is  erroneous,  being  too  large.  Appellee  has  as- 
signed cross-errors,  based  upon  the  rulings  of  the  court  in 
overruling  his  demurrer,  and  motion  to  strike  out  the 
answer  of  set-off.  The  purpose  of  the  cross-errors,  as 
stated  by  appellee,  is  to  affirm  the  judgment,  and  not  to 
reverse  it.  He  insists  that  the  pleading  is  bad  (1)  because 
it  shows  a  want  of  mutuality,  and  (2)  because,  upon  its 
face,  it  shows  that  appellants  are  not  the  unconditional 
owners  of  the  debt  pleaded  as  a  set-off.  Evidence  tending 
to  support  the  set-off  pleaded  was  introduced  over  appel- 
lee's objection.    It  is  the  theory  of  appellee  that  if  the  aver- 
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ments  of  the  answer  of  set-off  were  not  suflScient  to  with- 
stand a  demurrer,  or  if  technically  suflScient  for  that  pur- 
pose, but  was  still  an  improper  pleading  which  should 
have  been  stricken  out,  then  the  evidence  admitted  in  its 
support,  over  his  objection,  was  erroneously  admitted,  and, 
a  right  conclusion  being  reached,  the  error  assigned  by 
appellants  would  therefore  be  unavailing.  Clark  ▼. 
Schromeyer  (1899),  23  Ind.  App.  566. 

It   has   been   judicially    determined    that   a   defendant 

pleading  a  set-off  must  exhibit  facts  showing  a  cause  of 

action  in  his  favor  against  the  plaintiff,  or  it  will 

1.  not  be  suflScient  to  withstand  a  demurrer  for  want 
of  facts,  for  the  reason  that  such  pleading,  properly 
speaking,  is  a  cross-action,  and  must  stand  alone.  Boil  v. 
Simms  (1877),  60  Ind.  162;  Wills  v.  Browning  (1884), 
96  Ind.  149;  Johnson  v.  Tyler  (1891),  1  Ind.  App.  387; 
Davis,  etc.,  Mfg.  Co.  v.  Booth  (1894),  10  Ind.  App.  364. 
Meeting  the  objections  urged  by  appellee,  the  set-off 
pleaded,  in  short,  discloses  the  following  facts:  In  June, 
1899,  appellants  qualified  as  executors  of  a  certain  estate, 
and  as  such  executors  employed  a  firm  of  attorneys,  of 
which  firm  appellee  was  a  member,  to  advise  and  assist 
them  in  the  settlement  of  said  estate.  Said  attorneys  ac- 
cepted said  employment  and  assisted  appellants  in  the 
management  of  their  said  trust,  and  in  the  collection  of 
claims  due  said  trust,  and  while  so  acting,  and  on  behalf 
of  said  estate,  and  before  the  final  settlement  thereof,  and 
during  the  existence  of  said  firm,  now  dissolved,  one  of  its 
members  collected,  on  account  of  a  certain  judgment  in 
favor  of  said  estate,  $175.01,  and  took  credit  for  the  same 
on  their  fees.  Appellants  accounted  to  said  estate  for  said 
sum  of  money,  although  no  part  of  the  same  has  ever  been 
paid  to  them,  either  as  executors  or  otherwise.  In  the 
adjustment  and  settlement  of  the  fees  of  said  firm,  appellee, 
upon  demand,  refused  to  allow  or  account  for  the  money 
so  collected  and  retained   as  aforesaid.     Appellants  also 
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claimed  an  additional  credit  of  $50,  money  paid  to  appellee 
on  October  28,  1899,  and  for  which  no  credit  is  given. 
Said  Slims  of  money  are  due  and  unpaid. 

Under  the  facts  pleaded  in  the  answer  of  set-oflF,  the 
contract  of  employment  was  that  of  the  firm  of  which  ap- 
pellee was  a  member,  and  ended  with  the  settlement 
2.     of  the  estate.      Ganzer  v.   Shijfbauer   (1894),  40 
Neb.  633,  638,  59  N.  W.  98.    The  responsibility  to 
account  for  the  money  collected  by  one  member  of  the  firm 
rested  alike  on  each  individual  member  thereof.     Weeks, 
Attorneys  at  Law,  §244;  Cook  <6  LamJcin  v.  Bloodgood 
(1845),  7  Ala.  683.     No  accounting  has  been  made,  and 
appellee  is  prosecuting  an  action  individually  to  collect  a 
fee,  which,  under  the  averments  of  the  answer,  belongs  to 
his  law  firm.     Appellants,  as  executors,  under  the  facta 
in   the   answer,   were   bound   to   account   for   this 
8.     money.     This  they  did,  and  the  payment  thereof 
subrogated  them  as  individuals  to  all  rights  thereto- 
fore existing  in  favor  of  the  trust  estate.    Davis  v.  Schlemr 
mer  (1898),  150  Ind.  472,  and  authorities  cited.     At  the 
time  of  the  execution  of  the  receipt  mentioned  in  the  com- 
plaint, appellants  were  acting  in  a  fiduciary  capao- 

4.  ity,  and  had  no  power  or  authority  to  deplete  the 
trust  fimds  in  their  hands  by  paying  more  than  was 

actually  due  appellee.  Assuming  that  they  did  promise  to 
pay  appellee  $549.50,  yet,  if,  upon  balancing  the  account, 
this  amount  was  found  to  be  in  excess  of  the  correct  amount 
due,  there  would  be  no  consideration  for  the  promise  as  to 
such  excess,  and  in  that  regard  the  promise  would  be  un- 
enforceable. 

If  this  were  an  action  in  the  first  instance  by  appellants 

for  the  recovery  of  the  money  mentioned  in  the  pleading 

of  set-off,  it  is  clear  the  constituent  members  of  the 

5.  law  firm  would  be  necessary  parties;  but  in  the 
form  here  presented  they  are  not.     No  one  would 

question  the  right  of  the  proposed  set-off  were  this  an  action 
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by  the  firm,  and  yet  the  effect  of  appellee's  demand  is  pre- 
cisely the  same  as  it  would  be  in  an  action  instituted  by 
all  the  members  of  the  firm  as  plaintiffs.  This  being  true, 
appellee  should  be  regarded  as  the  firm  for  the  purposes  of 
this  suit  In  our  opinion  the  pleading  contains  facts  sufii- 
cient  to  overcome  the  specific  objections  urged  against  it 
by  appellee;  or,  in  other  words,  mutuality  and  appellants' 
ownership  of  the  claim  sought  to  be  set  off  against  the 
amount  found  due  appellee  suflSciently  appears.  See 
Porter  v.  Roseman  (1906),  165  Ind.  255;  Frankel  v. 
Michigan,  etc.  Ins,  Co.  (1902),  158  Ind.  304. 

We  will  now  consider  the  reasons  urged  by  appellants  for 
a  reversal  of  the  judgment.  Practically  the  special  find- 
ings are  as  follows:  Appellants  being  the  duly  appointed 
and  qualified  executors  of  the  estate  of  Adelma  Lupton, 
deceased,  shortly  after  June  9,  1899,  employed  appellee,  a 
lawyer,  to  assist  them  in  the  settlement  of  said  estate.  Ap- 
pellee accepted  said  employment,  and  thereafter  assisted 
said  executors  in  the  settlement  of  their  trust  until  Decem- 
ber 27,  1904,  when  their  trust  was  finally  settled  and  ap- 
pellants discharged.  "In  the  final  settlement  of  said  estate, 
it  was  agreed  by  and  between  said  defendants  and  said 
plaintiff  that  there  was  owing  to  the  plaintiff  for  his  legal 
services  in  assisting  them  in  the  settlement  of  said  estate 
the  sum  of  $549.50,  for  which  sum  the  defendant  Ambrose 
G.  Lupton  wrote  out  a  receipt  and  requested  the  plaintiff 
to  execute  the  same,  which  request  the  plaintiff  complied 
with  by  signing  his  name  thereto,  and  delivering  the  same 
to  the  defendants,  upon  a  promise  on  their  part  that  the 
defendant  John  S.  Emmons  would  send  him  their  check 
the  next  day  for  the  amount,  which  check  was  never  sent. 
Upon  the  execution  of  said  receipt  said  appellants  filed  the 
same  with  their  final  report  and  took  credit  for  the  amount 
thereof  as  money  paid  to  appellee  for  his  fees,  and  which 
was  allowed  as  a  part  of  their  final  report    There  is  noth- 

VoL.  30—27 
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ing  due  to  the  appellants  by  the  plaintiff  in  the  set-off 
pleaded  by  them/^  Appellants  never  paid  appellee  any- 
thing for  the  execution  of  said  receipt,  nor  for  his  legal 
services.  There  is  now  due  and  owing  to  appellee  from 
appellants  the  sum  of  $664.10.  Upon  the  above  facts  the 
court  stated  the  following  conclusion  of  law:  "The  plain- 
tiff is  entitled  to  judgment  against  defendants  for  $564.10, 
with  relief." 

The  law  is  well  settled  in  this  State  that  appellate  tri- 
bunals will  not  interfere  with  special  findings  of  fact 
where  to  do  so  will  require  weighing  the  evidence, 
6.  but  will  interfere  only  in  case  there  is  no  evidence 
to  support  a  finding.  The  uncontradicted  evidence 
in  the  case  at  bar  shows  that  at  the  time  of  appellee's  em- 
ployment by  appellants,  as  executors  of  the  Lupton  estate, 
he  was  the  senior  member  of  the  law  firm  of  Taylor,  Mae- 
Ginnitie  &  Taylor,  engaged  in  the  practice  of  law  at 
Portland,  Indiana;  that  said  firm  continued  in  business 
until  its  dissolution,  April  13,  1904;  that  MacGinnitie,  as 
a  membeir  of  said  firm,  assisted  appellants  in  the  settlement 
of  their  trust,  and  in  December,  1899,  and  January,  1900, 
collected,  as  evidenced  by  the  firm's  receipt  of  record,  on 
account  of  a  certain  judgment  in  favor  of  said  estate,  sums 
of  money  aggregating  $175.01,  which  have  never  been  ac- 
counted for  by  said  firm  or  by  any  member  thereof,  al- 
though about  the  time  of  making  their  report  appellants 
demanded  that  appellee  allow  the  same  as  a  credit  on  the 
attorneys'  fees,  which  was  refused;  that  appellants,  as 
executors,  accounted  to  their  trust  for  said  sum  of  $175.01 ; 
that  the  basis  of  settlement  of  attorneys'  fees  was  $1,500 ; 
that  the  payment  of  $549.50  on  account  of  attorneys'  fees, 
in  addition  to  the  sums  on  that  accoimt  theretofore  paid 
and  admitted,  amount  to  exactly  $1,500. 

This  evidence  clearly  shows  that  appellee's  law  firm  re- 
ceived $176.01,  and  still  retains  the  same,   refusing  to 
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aoooimt  therefor,  and  for  which  sum  appellants,  as 

7.  executors  or  otherwise,  have  received  no  credit.    In 
our  opinion  the  finding  ^'that  there  is  nothing  due 

to  the  defendants  by  the  plaintiff  in  the  set-off  pleaded  by 
them,"  whether  considered  as  a  finding  of  fact  or  a  con- 
clusion of  law,  will  not  warrant  an  affirmance  of  this  judg- 
ment, for  the  reason  that  as  a  finding  of  fact  there  is  no 
evidence  to  support  it,  and,  if  a  conclusion  of  law,  it  cannot 
be  considered  to  aid  the  finding  of  facts.  Braden  v.  Lem- 
mon  (1891),  127  Ind.  9;  City  of  Indianapolis  v.  Kings- 
hury  (1886),  101  Ind.  200,  222,  51  Am.  Rep.  749.  If  the 
so-called  finding  be  treated  as  a  conclusion  of  law,  then 
there  is  no  finding  on  the  issue  tendered  by  the  pleading  of 
set-off.  This  court,  in  the  case  of  Gray  v.  Taylor  (1891), 
2  Ind.  App.  155,  ruled  that  "where  pertinent  and  material 
facts  are  proved,  but  the  court  does  not  find  upon  them,  and 
thereby  impliedly  finds  that  they  are  not  proved,  the  finding 
in  such  respect  is  contrary  to  law,  as  well  as  contrary  to  the 
evidence,  and  good  cause  arises  therefrom  for  a  new  trial." 
Facts  proved,  pertinent  to  the  issue  of  set-off,  have  been 
heretofore  exhibited  in  this  opinion.  Therefore,  as  bear- 
ing upon  the  effect  of  some  of  these  facts,  it  has  been 

8.  held  that  the  employment  of  one  member  of  a  law. 
firm  is  that  of  the  entire  firm.   Oanzer  v.  Shiffbauer, 

mipra;  Livingston  y.  Cox  (1847),  6  Pa.  St.  360.  "A  fraud- 
ulent act  by  one  partner,  or  deceit  practiced  by  him,  done 
within  the  scope  of  his  general  partnership  authority,  will 
make  the  other  partners  liable."  Durant  v.  Rogers  (1877), 
87  HI.  608,  611.  MacGinnitie's  receipt  on  the  docket  for 
the  money  in  question  is  prima  facie  sufficient  to  bind  the 
firm,  "and  the  partner  who  had  no  agency  in  giving  the 
receipt  cannot  gainsay  its  truth."  Cook  &  Lamhin  v.  Blood- 
good,  supra;  Dwight  v.  Simon  (1849),  4  La.  Ann.  490, 
496. 

A  demand  on  one  partner  of  a  law  firm  is  con- 

9.  structively  a  demand  on  the  other  members.    Weeks, 
Attorneys  at  Law,  §244. 
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After  a  careful  examination  of  the  record  in  this  case, 
we  are  of  the  opinion  that  the  judgment  herein  should  be 
reversed. 

Judgment  reversed,  with  directions  to  the  circuit  court 
to  sustain  appellants'  motion  for  a  new  trial. 

On  Petition  for  Rehearing. 

Pbb  Curiam — Upon  a  reexamination  of  the  record  in 
this  case,  upon  petition  for  a  rehearing,  we  conclude  that 
justice  will  be  best  subserved  by  modifying  the  man- 
10.     date  herein.    Therefore  it  is  ordered  that  if  appel- 
lee will  enter  a  remittitur  of  $176.01  within  thirty 
days  the  judgment  of  the  trial  court  will  be  affirmed ;  other- 
wise the  judgment  is  reversed,  with  instructions  to  grant  a 
new  trial. 

Petition  for  rehearing  overruled. 


Cleveland,  Cincinnati,  Chioago  &  St.  Louis 
Railwat  Company  et  al.  v.  Scott  et  al. 

[No.  6,782.    Filed  November  20,  1906.    Rehearing  denied  January 

80,  1907.] 

1.  Contracts. — Entire^ — Part  Performajiee. — Recovery  for. — ^If 
the  part  performance  of  an  entire  contract  is  beneficial  to  de- 
fendant, recovery  may  be  had,  thougrb  no  excuse  be  shown  for 
failure  to  complete  such  contract,    p.  428. 

2.  Same. — Forfeiture. — Conditions  Precedent. — Wages. — ^Wages, 
for  a  stipulated  service,  cannot  be  forfeited  because  of  failure 
to  complete  the  service,  unless  the  entire  performance  was 
made  a  condition  precedent  to  any  recovery,    p.  429. 

3.  Same. — Essence  of. — Intention. — Equity.  —  Relief.  —  Where 
time  is  expressly  or  by  plain  inference  made  of  the  essence  of 
a  contract,  equity  will  not  relieve  the  defaulting  party,    p.  429. 

4.  Same. — Essence  of. — Time. — Railroads. — ^Where  a  general 
contractor  agreed  to  have  a  certain  section  of  railroad  com- 
pleted by  August  1,  1904,  and  such  contractor  sublet  to  plain- 
tiffs a  portion  thereof  on  October  10,  1903,  plaintiffs 
proposing  that  such  work  was  ''to  be  continuous  and  com- 
pleted at  once,"  and  the  contractor  accepting  such  proposal 
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'Vith  the  understandingr  that  sufficient  force  is  to  be  put  on 
to  complete  by  February  1,  1904,"  time  of  completion  is  not  of 
the  essence  of  plaintiffs'  contract,  where  both  parties  consider- 
ed it  an  excavator  job,  which  could  only  be  performed  in  the 
absence  of  freezingr  weather,    p.  429. 

5.  Contracts. — Construction, — Acta  of  Parties. — The  construc- 
tion placed  upon  a  contract  by  the  parties  thereto,  if  not  incon- 
sistent with  its  terms,  will  be  adopted  by  the  courts,    p.  431. 

6.  Same^ — Payment, — Failure. — Default. — ^Where  plaintiffs  con- 
tracted with  defendant  company  to  construct  a  certain  section 
of  railroad  bed,  ninety  per  cent  of  the  price  to  be  paid  monthly 
as  the  work  progressed,  and  such  company  failed  to  pay  such 
amounts  at  the  times  specified,  it  was  in  default,    p.  431. 

7.  Same. — Qtiantum  Meruit. — Recovery  on^ — ^Where  plaintiffs 
contracted  to  do  a  certain  job  of  work,  and  the  defendant  com- 
pany defaulted  in  the  conditions  to  be  performed  by  it,  plain- 
tiff may  recover  on  the  quantum  meruit,    p.  431 

8.  Appeal. — Trial. — Special  Findings. — Evidence. — ^Where  there 
is  some  evideice  in  support  of  the  special  findings,  they  will  not 
be  disturbed,    p.  432. 

From  Dearborn  Circuit  Court;  Oeorge  E.  Downey, 
Judge. 

Suit  by  John  W.  Scott  and  another  against  the  Cleveland, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company  and 
another.  From  a  decree  for  plaintiffs,  defendants  appeal. 
Affirmed. 

James  W.  Noel  and  George  M.  Roberts,  for  appellants. 
McMvllen  &  McMullens,  for  appellees. 

CoMSTOCK,  P.  J. — Appellees,  subcontractors,  filed  their 
complaint  in  three  paragraphs  against  appellants,  the  Shutt 
Improvement  Company,  railway  contractors,  and  the  Cleve- 
land, Cincinnati,  Chicago  &  St.  Louis  Railway  Company, 
and  sought  a  judgment  against  the  appellant  Shutt  Im- 
provement Company  for  work  and  labor  performed  under 
a  certain  contract  with  appellees,  and  sought  to  enforce  a 
mechanic's  lien,  for  the  value  of  said  work  and  labor, 
against  the  raiboad  company. 
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The  complaint  was  first  filed  in  one  paragraph;  to  which 
the  appellants  filed  their  separate  demurrers,  which  were 
overruled  by  the  court.  Afterwards,  the  appellees  filed 
their  second  and  third  paragraphs  of  complaint,  in  which 
they  set  out  a  contract  between  themselves  and  the  Shutt 
Improvement  Company,  alleging  a  failure  on  the  part  of 
the  Shutt  Improvement  Company  to  make  payment,  as  pro- 
vided in  said  contract,  and  asking  judgment  against  said 
Shutt  Improvement  Company  for  the  value  of  the  work 
and  labor  up  to  the  time  of  the  alleged  default,  and  praying 
for  the  enforcement  of  a  mechanic's  lien  against  the  appel- 
lant railroad  company  for  the  value  of  said  work  and  labor. 
The  second  and  third  paragraphs  of  complaint  are  prac- 
tically of  the  same  tenor.  The  complaint  avers  that,  while 
there  was  a  contract  between  appellees  and  appellant  Shutt 
Improvement  Company,  yet,  appellant  improvement  com- 
pany violated  the  contract  by  failure  to  pay  as  provided, 
after  appellees  had  done  the  less  remunerative  work,  and 
they  sought  to  recover  the  value  of  their  work  without  re- 
gard to  the  contract  price.  The  court  sustained  the  de- 
murrer of  the  railroad  company  to  the  first  paragraph  of 
the  original  complaint,  overruled  the  demurrer  of  the  Shutt 
Improvement  Company  to  said  paragraph,  ^and  overruled 
the  demurrers  of  both  appellants  to  the  second  and  third 
paragraphs.  The  appellants  thereupon  filed  their  separate 
and  several  answers  in  three  paragraphs,  the  first  being  a 
general  denial,  the  second  a  plea  of  payment,  and  the  third 
alleging  that  the  appellees  abandoned  the  contract,  set  out 
as  an  exhibit  to  their  complaint,  left  a  large  portion  of  the 
work  thereunder  undone,  and  that,  by  reason  thereof,  the 
appellant  Shutt  Improvement  Company  was  entitled  to 
damages  amounting  to  more  than  any  unpaid  sum  due  the 
appellees,  and  praying  for  a  set-off,  and  that  said  improve- 
ment company  have  judgment  over  for  damages.  At  the 
time  of  filing  the  answers,  appellant  improvement  company 
filed  its  cross-complaint,  in  which  it  set  out  the  contract 
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between  itself  and  said  railroad  company,  and  averred  that 
said  improvement  company  was  thereby  compelled  to  com- 
plete the  same;  that  appellees  have  been  overpaid  for  the 
amount  actually  done  by  them,  and  praying  for  damages  in 
the  stmi  of  $3,000  on  account  of  the  abandonment  of  the 
contract  by  appellees. 

The  court  made  a  special  finding  of  facts,  which  may  be 
summarized  as  follows:  Prior  to  October  10,  1903,  said 
defendant  railway  company  began  the  work  of  relocating 
its  track  in  Dearborn  county,  Indiana.  The  defendant 
Shutt  Improvement  Company,  a  corporation  engaged  in 
the  business  of  railroad  construction,  from  October  1,  1903, 
to  October  1,  1904,  was  engaged  as  general  contractor, 
under  a  written  contract  with  the  defendant  railway  com- 
pany, in  the  construction  of  a  new  roadbed  upon  the  right 
of  way  of  the  defendant  railway  company,  in  Dearborn 
county,  Indiana,  and  said  contract  included  the  excavation 
of  a  great  number  of  yards  of  earth  and  the  making  of  fills 
therewith,  and  included  all  excavations  and  fills  hereinafter 
mentioned  as  contracted  to  be  done  by  the  plaintiffs  herein 
between  bridges  No.  147  and  No.  163.  The  plaintiffs, 
Scott  and  Walker,  partners  doing  business  under  the  firm 
name  and  style  of  Scott  &  Walker,  were  engaged  in  the  con- 
tracting business,  and  on  October  10,  1903,  they  entered 
into  a  contract  with  the  defendant  Shutt  Improvement 
Company  to  do  the  excavating  that  then  remained  undone 
between  bridges  No.  147  and  No.  163.  Said  contract^ 
which  was  in  writing,  was  as  follows : 

"Cincinnati,  Ohio,  October  10,  1903. 
Shutt  Improvement  Company, 

Cincinnati,  Ohio. 
Gentlemen : 

We  propose  to  do  the  excavation  for  you  on  the  work 
Bird  is  now  on  for  twenty  cents  per  cubic  yard  and 
one  cent  per  cubic  yard  per  each  100  feet  from  east 
side  of  creek,  extra  for  all  work  that  goes  over  Tanner's 
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creek,  you  to  finish  and  build  the  bridge  over  Tanner's 
creek. 

Any  portion  of  the  work  which  we  are  unable  to 
complete  by  reason  of  uncompleted  bridge  piers,  or 
present  railroad  tracks,  or  for  any  other  cause  over 
which  we  have  no  control,  is  to  be  omitted.  In  other 
words,  our  work  is  to  be  continuous  and  completed  at 
once.  Payment  of  ninety  per  cent  to  be  made  monthly, 
and  balance  on  completion  of  contract. 
Yours  very  truly, 

Scott  &  Walker. 
Accepted    with    the    understanding    that    sufficient 
force  is  to  be  put  on  to  complete  by  February  1,  1904. 
Shutt  Improvement  Company, 
by  E.  W.  Shutt" 

Scott  &  Walker  began  work  under  said  contract  on  Octo- 
ber 15,  1903,  and  there  was  then  to  be  executed  upon  that 
part  of  the  right  of  way  covered  by  their  contract  an  esti- 
mated yardage  of  41,329.  Bird,  as  subcontractor,  had 
theretofore  been  engaged  on  the  same  work  covered  by  the 
contract  of  the  plaintiffs,  working  under  a  contract  with  the 
defendant  Shutt  Improvement  Company.  The  estimated 
amount  of  excavation  in  the  work  originally  was  53,681 
cubic  yards,  and  the  estimated  amount  of  yardage  taken  out 
by  Bird  was  12,352.  The  plaintiffs  continued  to  work  on 
said  contract  until  November  26,  1903,  when  they  ceased 
work  thereon,  and  after  April  1,  1904,  the  work  was  com- 
pleted by  the  defendant  Shutt  Improvement  Company.  The 
plaintiffs  did  preparatory  work  on  said  contract  by  clearing, 
grubbing,  digging  out  stumps,  etc.,  by  filling  up  gullies  so 
that  an  excavating  machine  might  pass  over,  and  did  work 
in  sloping  banks  left  unfinished  by  subcontractor  Bird. 
Plaintiffs'  predecessor,  Bird,  the  plaintiffs,  and  defendant 
Shutt  Improvement  Company  used  an  excavator  in  said 
work  and  neither  one  of  them  at  any  time  used  a  steam 
shovel.  Plaintiffs  temporarily  ceased  work  under  said  con- 
tract on  November  26,  1903,  because  the  ground  was  so 
frozen  that  repeated  efforts  to  work  the  excavator  resulted 
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in  repeated  breaking  thereof,  and  it  became  impracticable 
to  attempt,  and  practically  impossible  to  do,  further  work 
under  then  existing  conditions  of  the  ground,  and  said  con- 
ditions continued  until  long  after  December  20,  1903.  The 
parties  thereto  construed  said  contract  between  the  plaintiffs 
and  the  defendant  construction  company  to  mean  that  pay- 
ment for  ninety  per  cent  of  the  estimated  amount  of  work 
done  in  any  one  month  should  be  due  on  the  20th  day  of  the 
next  succeeding  month.  The  amount  of  excavation  done  by 
the  plaintiffs  during  the  month  of  October,  1903,  was  by 
the  engineers  of  the  defendant  railway  company  estimated 
at  3,500  yards,  and  on  November  27,  1903,  the  defendant 
construction  company  paid  the  plaintiffs  $630  on  account 
thereof.  Soon  after  December  1,  1903,  the  defendant  rail- 
way company's  engineers  furnished  to  plaintiffs  an  estimate 
of  all  work  done  up  to  December  1,  which  estimate  was 
11,240  cubic  yards  of  excavating  and  two  acres  of  clearing, 
and  on  December  14,  after  said  estimate  was  furnished,  the 
plaintiffs  sent  to  the  defendant  construction  company  a  bill 
for  11,240  yards  of  excavating  at  twenty  cents  per  yard, 
with  ten  per  cent  deducted,  and  with  credit  thereon  for 
$630  theretofore  paid,  and,  in  a  letter  accompanying  said 
bill,  requested  payment  thereof  when  due.  On  December 
15,  1903,  the  defendant  construction  company,  by  letter  to 
plaintiffs,  acknowledged  the  receipt  of  said  bill  and  prom- 
ised payment  when  due,  and,  by  the  construction  placed  on 
said  contract  by  said  parties,  the  time  when  said  bill  became 
due  was  December  20,  1903.  The  defendant  construction 
company  did  not,  on  or  before  said  day,  pay  the  plaintiffs 
any  sum  whatever  as  the  amount  then  due  them,  nor  did 
said  company,  on  or  before  said  day,  tender  to  plaintiffs  any 
amount  of  money  in  payment  of  the  amount  then  due  them 
under  said  contract.  Thereafter,  on  December  28,  1903, 
January  4,  1904,  and  January  9,  1904,  the  plain- 
tiffs requested  payment  of  the  amount  due,  according  to 
said  estimate,  and  at  no  time,  in  reply  to  said  request,  did 


i20        APPELLATE  COURT  OF  IXDIAXA, 

Cleveland,  etc,  R.  Co.  v.  Scott--39  Ind.  App.  420. 

the  defendant  construction  company  make  any  claim  that 
said  amoimty  for  which  the  hill  had  theretofore  heen  ren- 
dered as  stated,  was  not  the  correct  amount  due  the  plain- 
tiffs under  said  contract  on  December  20,  1903,  as  a 
monthly  payment  upon  estimate  for  the  amount  of  work 
during  the  preceding  month.  On  January  25,  1904,  the 
defendant  improvement  company  paid  to  the  plaintiffs  the 
sum  of  $634.52,  and  claimed  credit  for  $202.48,  which  is 
found  to  be  the  amount  due  the  defendant  construction 
company  from  the  plaintiffs  for  coal,  repairs,  and  supplies 
furnished  to  plaintiffs  by  said  defendant  company.  The 
Shutt  Improvement  Company  was  in  default  under  said 
contract  after  December  20,  1903,  in  that  it  failed  on  or 
before  that  day  to  pay  to  the  plaintiffs  ninety  per  cent  of 
the  contract  price  for  the  work  done  by  them  during  the 
month  of  Xovember  preceding.  The  plaintiffs,  but 
for  the  frozen  condition  of  the  ground,  as  hereinbefore 
found,  could,  with  the  force  and  equipment  on  said  work, 
immediately  preceding  Xovember  26,  1903,  have  com- 
pleted said  work  by  February  1,  1904;  and,  but  for  the 
condition  above  named,  it  was  possible  for  plaintiffs  to 
have  completed  said  work  between  December  20,  1903,  and 
February  1,  1904.  Plaintiffs,  after  November  26,  1903, 
brought  teams  and  equipment  to  the  work  and  were  ready 
and  willing  to  resume  work  at  any  time  that  the  condition 
of  the  ground  would  permit,  up  to  the  time  of  the  default 
of  the  defendant  construction  company  hereinbefore  found, 
and  the  plaintiffs  were  not  theretofore  in  default.  The  con- 
tract between  the  plaintiffs  and  the  defendant  construction 
company  did  not  specify  the  amount  of  work  to  be  done  as 
indicated  by  the  character  of  machinery  to  be  used  in  the 
doing,  but  plaintiffs'  predecessor,  Bird,  and  plaintiffs 
treated  it  as  an  excavator  job,  with  knowledge  on  the  part 
of  the  defendant  construction  company,  before  they  began 
said  work,  that  they  would  so  treat  it.  It  was  not  a  job 
that  could  have  been  worked  advantageously  or  econom- 
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ically  as  a  steam-shovel  job,  and  was  not,  at  that  time,  a 
job  which  a  competent  contractor  would  regard  as  a  prac- 
tical steam-shovel  job,  but  was,  in  fact,  on  November  26, 
an  excavator  job.  The  equipment  used  on  said  work  by  the 
plaintiffs  was  in  all  respects  fit  and  proper.  The  excavator 
was  a  good  and  serviceable  machine.  It  had  been  doubly 
strengthened  in  some  of  its  parts  for  this  particular  work 
and  it  would  do  the  work  under  any  conditions  under  which 
any  other  excavating  machine  would  do  it.  Upon  said  work 
plaintiffs  did  grubbing  and  clearing  to  the  amount  of  two 
acres  and  excavated  and  removed  11,640  cubic  yards  of 
earth,  200  yards  of  which  were  from  slopes  in  Bird  Cut, 
400  yards  were  not  included  in  estimate  furnished  by  de- 
fendant railroad  company's  engineers,  300  yards  were 
placed  in  gullies  above  grade,  to  permit  the  excavator  to 
pass  over,  and  400  yards  were  necessarily  rehandled  with 
scrapers  and  shovels  in  placing  it  next  to  the  east  abutment 
of  bridge  No.  163  ;  and  said  work,  including  grubbing,  clear- 
ing, sloping,  and  rehandling,  and  necessary  subsequent  re- 
handling  of  earth  placed  in  gullies  above  grade,  so  done  by 
plaintiffs,  was  reasonably  worth  to  the  defendants  and  to 
each  of  them  the  sum  of  twenty  cents  per  cubic  yard  on 
said  total  yardage  of  11,640,  a  total  sum  of  $3,275.60. 
After  April  1,  1904,  by  reason  of  the  refusal  of  plaintiffs 
to  complete  said  work,  the  defendant  construction  company 
made  efforts  to  re-let  the  contract  and  procure  the  comple- 
tion of  the  work  by  contract,  and,  being  unable  so  to  do, 
said  company  was  compelled  to  and  did  complete  said 
work,  at  a  cost,  to  itself,  of  $8,799.73;  and  the 
cost  of  the  completion  of  said  work  by  the  plaintiffs, 
under  the  terms  of  their  contract,  would  have  been 
$6,017.80.  Plaintiffs  gave  proper  and  timely  notice  of 
their  intention  to  hold  a  lien  on  the  right  of  way,  franchise 
and  property  of  defendant  railroad  company  in  the  sum  of 
$4,092.55,  and  served  notice  upon  the  defendant  railway 
company   that   they    had    rendered    were    now    rendering 
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and  would  render  service  in  the  way  of  grading,  building 
embankments,  etc.,  to  and  under  a  contract  with  the  Shutt 
Improvement  Company,  and  that  the  labor  and  service 
would  be  reasonably  worth  the  sum  of  $9,000.  Upon  the 
facts  found  the  court  stated  conclusions  of  law  and  there- 
after overruled  appellants^  separate  motions  for  a  new 
trial,  and  upon  the  finding  of  facts  and  conclusions  of  law 
rendered  judgment  for  $2,203.05  and  the  costs  of  the  suit, 
and  decreed  that  appellees  have  a  valid  lien  against  the 
property  of  the  appellant  railroad  company. 

Appellants  rely  particularly  upon  the  tenth  and  eleventh 
assignments  of  error,  namely,  that  the  court  erred  in  over- 
ruling the  separate  motions  of  appellants  for  a  new  trial. 
Appellants  especially  contend  that,  from  the  evidence,  the 
finding  and  ultimate  facts  contained  in  findings  seventeen 
and  nineteen  are  contrary  to  law,  and  are  not  supported  by 
any  evidence,  and  are  contrary  to  all  the  evidence  pro- 
duced at  the  trial.  Said  findings  are  as  follows:  **17. 
The  defendant  Shutt  Improvement  Company  was  in  de- 
fault, under  said  contract,  after  December  20,  1903,  in  that 
it  failed,  on  or  before  that  day,  to  pay  to  the  plaintiffs 
ninety  per  cent  of  the  contract  price  for  the  work 
done  by  them  during  the  month  of  November,  preceding." 
"19.  The  plaintiffs,  after  November  26,  1903,  kept  teams 
and  equipment  on  the  work,  and  were  ready  and  willing  to 
resume  work  at  any  time  that  the  condition  of  the  ground 
would  permit,  up  to  the  time  of  the  default  of  the  defendant 
construction  company  hereinbefore  found,  and  the  plain- 
tiffs were  not  theretofore  in  default." 

It  is  the  law  in  this  and  several  other  states  that  recovery 
may  be  had  for  part  performance  of  the  entire  contract, 
though  there  be  no  cause  or  excuse  for  its  abandon- 
1.  ment,  if  the  part  performed  is  beneficial.  3  Suth- 
erland, Damages  (3d  ed.),  [466],  §690;  Coe  v. 
Smith  (1853),  4  Ind.  79,  82,  58  Am.  Dec  618;  Bicka  v. 
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Yates  (1854),  5  Ind.  115;  Wolcott  v.  Yeager  (1858),  11 
Ind.  84,  and  cases  cited. 

Under  this  rule,  there  can  be  no  forfeiture  of  wages, 
nnless  there  is  a  failure  to  perform  some  stipu- 

2.  lated  service,  which  as  a  whole  is  a  condition  prece- 
dent   3  Sutherland,  Damages  (3d  ed. ),  [468] ,  §691. 

Where  the  parties  have  so  stipulated  as  to  make  time 

the  essence  of  a  contract,  courts  of  equity  will  not  relieve 

the  defaulting  party.    The  difficulty  in  any  case  is 

3.  in  determining  when  time  has  been  made  essential. 
The  intention  of  the  parties  must  determine  and 

such  intention  should  clearly  appear  before  its  inference. 
Cartmel  v.  Newton  (1881),  79  Ind.  1. 

Whether  the  defendant  Shutt  Improvement  Company 

was  in  default  after  December  20,  1903,  as  found  in  said 

seventeenth    finding,    depends    upon    the    question 

4.  whether  time  was  of  the  essence  of  the  contract  with 
appellees.     As  hereinbefore  shown,  the  proposition 

was  made  in  writing  by  appellees  to  the  Shutt  Improvement 
Company  for  certain  work.  In  this  proposition  occur  these 
words : 

'T!n  other  words,  our  wol-k  is  to  be  continuous  and 
completed  at  once." 

This  proposition  was  accepted  by  the  following  writing, 
signed  by  appellant  improvement  company: 

"Accepted  with  the  understanding  that  sufficient 
force  is  to  be  put  on  to  complete  by  February  1, 1904." 

It  is  in  evidence,  also  without  dispute,  that  the  general 
contract  for  the  reconstruction  of  nineteen  miles  of  the  road- 
bed of  what  is  known  as  the  •Big  Four  railroad  provided 
that  the  contractor  was  limited  in  time  for  the  perform- 
ance of  the  entire  contract  and  was  liable  to  a  payment  of 
$500  liquidated  damages  for  failure  to  complete  the  con- 
tract on  time.  The  general  contract  provided  that  the  rail- 
road company  should  have  the  right  to  take  over  completed 
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sections  and  run  its  trains  over  said  sections^  and  that  tbe 
railroad  company  was,  while  appellees  were  engaged  upon 
the  contract,  requiring  of  the  general  contractor  and  of  the 
subcontractor  that  appellees'  part  or  section  should  be  com- 
pleted so  that  the  railroad  company  could  complete  and  use 
a  portion  of  its  new  roadbed.  The  contract  between  appel- 
lees and  appellant  improvement  company  does  not,  in  terms, 
require  the  work  to  be  completed  by  February  1,  1904.  It 
fixes  no  penalty  for  a  failure  to  complete  the  work  nor  does 
it  reserve  to  appellants  the  right  to  put  on  a  suflScient  force 
to  complete  the  work  within  the  time.  The  absence  of 
these  provisions  might  of  themselves  throw  doubt  upon 
appellants'  claim.  The  fact  that  the  Shutt  Improvement 
Company  was  limited  in  time,  under  penalty,  to  finish  the 
nineteen  miles  of  reconstruction  by  August  1,  1904,  six 
months  after  February  1,  1904,  might  reasonably  have  been 
interpreted  by  the  trial  court  as  tending  to  show  that  the 
time,  February  1,  was  not  regarded  as  of  importance. 

It  does  not  clearly  appear  from  the  contract  or  contracts 
that  ^e  parties  intended  to  make  time  essential,  but  inten- 
tion may  be  inferred  from  the  acts  of  the  parties.  The 
evidence  shows  that  after  appellees  had  ceased  work  because 
of  the  frozen  ground,  appellant  improvement  company, 
with  knowledge  of  the  fact,  promised  to  pay  appellees  what 
was  due  them,  and  afterwards  it  paid  them  a  part  thereof 
and  talked  about  appellees'  taking  another  job  of  work  from 
appellant  improvement  company,  and,  on  February  29, 
appellant  improvement  company,  by  letter,  informed  appel- 
lees that  frost  was  out  of  the  ground  and  that  work  could 
be  completed.  Appellees  frequently  looked  at  and  had  the 
ground  tested,  and  kept  their  equipments  on  the  ground 
until  about  April  1,  1904.  It  does  not  appear  that  before 
the  trial  of  the  cause  there  was  anything  in  the  conduct  of 
either  of  the  parties  to  indicate  that  they  considered  time 
as  of  the  essence  of  the  contract.  Was  the  Shutt  Improve- 
ment Company  in  default  in  failing  to  pay  ninety  per  cent 
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of  the  contract  price  for  the  work  done  during  the  month 
of  November,  preceding? 

The  work  was  begun  under  the  contract  on  either  October 
15,  or  17,  1903,  and  continued  imtil  November  26,  1903, 

when  work  ceased.     Between  the  dates  named,  ap- 
6.     pellees  excavated  11,640  cubic  yards  of  earth.    The 

contract  was  indefinite  as  to  time  and  as  to  what  said 
appellant  should  pay  to  the  subcontractor,  but  the  parties 
construed  the  contract  to  mean  that  ninety  per  cent  of  the 
estimate  for  each  month  was  to  be  paid  on  the  20th  of  the 
succeeding  month.  This  the  parties  were  competent  to  do, 
as  the  construction  given  was  not  inconsistent  with  the  con- 
tract itself. 

Special  finding  twenly  says  that  the  contract  did  not 
specify  the  character  of  the  work,  but  indicated  it  by  the 

character  of  the  machinery  to  be  used  in  the  doing, 

6.  and  finds,  in  substance,  that  the  job  was  treated  as 
an  excavator  job  by  the  predecessor  of  appellees,  and 

also  by  the  appellees,  with  the  knowledge  of  the  im- 
provement company,  before  they  began  work,  and 
without  protest  or  suggestion,  and  that  the  construc- 
tion company  completed  it  as  an  excavator  job,  and  that 
appellees  were  prevented  from  completing  the  work  by 
Xovember  1,  1904,  only  by  the  frozen  condition  of  the 
ground.  We  conclude  that  there  was  abundant  evidence  to 
warrant  the  court  in  holding  that  time  was  not  of  the 
essence  of  the  contract;  that,  therefore,  appellees  did  not 
forfeit  their  right  to  compensation  for  the  work  done,  and 
that  appellant  improvement  company  was  in  default  on 
December  20,  1903. 

There  is  some  evidence  tending  to  support  the  nine- 
teenth finding,  but  in  the  view  we  take  of  the  matter 

7.  appellees  were  entitled  to  recover  on  the  quantum 
meruit  without  reference  to  that  finding. 

We  have  considered  findings  seventeen  and  nineteen,  of 
which  appellants  complain  most     There  is  some  evidence 
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tending  to  support  the  others  to  which  they  except, 
8.     and,  under  the  weU-recognized  rule  that  only  evi- 
dence tending  to  sustain  the  special  finding  will  be 
considered,  we  must  hold  that  the  position  of  appellants  is 
not  well  taken.    We  can  find  no  error. 
Judgment  affirmed. 


DmsoN  V.  Drosta. 

[No.  6,117..   Filed  January  31,  1907.] 

1.  Infants.  —  Incorrigible.  —  Juvenile  Courts.  —  Jury^ — TridL — 
Criminal  Law, — Girls*  Industrial  School. — ^A  proceeiing  in  the 
juvenile  court,  as  provided  under  the  act  of  1903  (Acts  1903, 
p.  516),  for  the  commitment  of  an  eleven-year  old  girl  to  the 
Girls'  Industrial  School,  as  provided  by  section  one  of  the  act 
of  1903  (Acts  1903,  p.  91,  S8273  Bums  1905),  is  not  a  criminal 
action;  and  such  girl  is  not  aititled  to  a  jury  trial,    p.  433. 

2.  Same. — Juvenile  Courts. — Jurisdiction. — The  jurisdiction  ex* 
ercised  by  the  juvenile  courts  is  of  the  same  character  as  that 
exercised  by  the  chancery  courts  over  the  persons  and  prop- 
erty of  infants,  and  flows  from  the  general  power  and  du^  of 
the  state  to  protect  children  who  have  no  other  lawful  pro- 
tector,   p.  434. 

3.  Parent  and  Child.  —  Custody.  —  Rights  of  State.  —  Parents 
are  the  lawful  custodians  of  their  children;  but  when  their 
conduct  renders  them  unfit  to  have  such  custody,  it  is  the  duty 
of  the  state  to  intervene,    p.  434. 

4.  Appeal. — Right  of. — Statutes. — The  right  of  appeal  is  statu- 
tory,   p.  434. 

From  Clark  Circuit  Court;  Harry  C.  Montgomery, 
Judge. 

Application  by  Samantha  J.  Drosta  against  Lula  Din- 
son.  From  an  order  granting  same,  defendant  appeals- 
Appeal  dismissed. 

L.  A.  Douglass  J  for  appellant 

Charles  W,  Miller,  Attorney-General,  W.  C.  Oeake,  C. 
C.  Hadley  and  H.  M.  Bowling,  for  appellee. 
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RoBY,  J. — This  proceeding  was  begun  by  filing  an  afii- 
davit  in  which  it  was  charged  that  appellant,  a  girl  eleven 
years  old,  ought,  in  consequence  of  incorrigible  conduct,  to 
be  committed  to  the  Indiana  Industrial  School  for  Girls, 
and  that  the  moral  depravity  of  her  parents  was  such  that 
they  were  incapable  and  unwilling  to  exercise  proper  care 
over  her.  Trial  was  had,  the  court  found  that  the  com- 
plaint was  true,  and  the  child  was  committed  to  the  institu- 
tion as  prayed.  The  proceeding  was  in  accordance  with  the 
provisions  of  the  act  of  March  10,  1903  (Acts  1903,  p.  516, 
§1436a  Bums  1905),  and  section  one  of  the  act  of  Febru- 
ary 26,  1903  (Acts  1903,  p.  91,  §8273  Bums  1905). 

The  argument  made  in  support  of  the  appeal  is  based 
upon  the  proposition  that  the  action  is  a  criminal  one ;  that 
the  defendant  was  denied  trial  by  jury,  to  which  she  was 
entitled ;  and  that  the  finding  of  the  court  is  not  sustained 
by  sufficient  evidence  and  is  contrary  to  law.  In  support 
of  this  argument  an  impassioned  appeal  is  made.  It  is 
said:  "We  urge  upon  the  court  consideration  of  the  fact 
that  this  appellant  is  a  little  girl.  If  time  lasts  and  she  is 
spared  to  life,  she  will  be  a  woman.  The  character  of  the 
judgment  fastens  a  stain  on  her  and  on  her  good  name  that 
can  never  be  removed  in  the  eyes  of  the  people.  *  *  * 
If  it  was  all  true  as  charged  against  her  mother,  it  is 
ghastly  to  think  of  this  child's  being  branded  for  life  with 
shame  because  the  court  believed  her  mother  to  be  bad.  The 
whole  of  her  temporal  life  and  possibly  her  eternal  destiny 
depends  upon  the  reversal  of  this  cause." 

In  view  of  the  foregoing  it  may  not  be  improper  to  say 

that  it  proceeds  upon  an  entirely  erroneous  hypothesis.    In 

the  first  place  this  is  not  a  criminal  action.     The 

1.  defendant  was  not  entitled  to  a  trial  by  jury,  and 
the  judgment  does  not  attach  a  stigma  to  her.  On 
the  contrary,  it  takes  her  away  from  an  environment,  in- 
consistent with  her  continued  virtue  and  happiness,  to  the 
end  that  she  may  become,  as  she  undoubtedly  will,  a  good 

Vol..  39—28 
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woman,  and  the  judgment  is  fully  sustained  by  the  evi- 
dence. 

The  power  conferred  upon  the  juvenile  court  under  this 

act  is  of  the  same  character  as  the  jurisdiction  exercised  by 

courts  of  chancery  over  the  person  and  property  of 

2.  infants,  and  flows  from  the  general  power  and  duty 
of  the  state  p<vrens  patriae  to  protect  those  who  have 

no  other  lawful  protector. 

The  presumption  is  that  children  will  be  properly  taken 
care  of  by  their  parents,  but  when  this  presimiption  is  re- 
moved and  the  parent  is  shown  to  be  unfit  for  and 

3.  derelict  in  the  performance  of  his  duty,  the  State 
intervenes  in  the  interest  of  the  child.    Jarrard  v. 

State   (1888),  116  Ind.  98;  Petition  of  Ferrier  (1882), 
103  111.  367,  42  Am.  Eep.  10. 

The  right  to  an  appeal  is  not  an  inherent  one,  but  is  of 

statutory  origin.    No  statute  has  been  pointed  out  giving  a 

right  of  appeal  from  judgments  of  the  juvenile 

4.  court,  and  we  do  not  know  of  any  such  statute,  in 
the  absence  of  which  the  appeal  cannot  be  enter- 
tained.   Elliott,  App.  Proc.,  §75. 

Appeal  dismissed. 


Bonham  v.  Doyle  et  al. 

[No.  5,909.     Filed  May  10,  1906.     Rehearing  denied  December 
11,  1906.     Transfer  denied  January  31,  1907.] 

1.  New  Trial. — As  of  Right-— Partition. — Quieting  Title. — ^In 
an  ordinary  suit  for  partition,  where  the  title  is  not  put  in 
issue,  a  new  trial  as  of  right  cannot  be  demanded,    p.  435. 

2.  Same. — As  of  Right. — Trusts. — In  a  suit  by  plaintiff  against 
her  step-father  to  establish  a  trust  in  land,  although  the  title 
to  such  land  is  in  controversy,  a  new  trial  as  of  right  cannot 
be  demanded,  whether  such  trust  be  express,  resulting  or  con- 
structive,   p.  436. 
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3.  New  Trial. — As  of  Right — Joinder  of  CauBea, — Where  two 
causes  are  joined,  in  one  of  which  a  new  trial  as  of  right  is  not 
demandable,  a  new  trial  as  of  right  is  not  demandable  as  to  the 
other,    p.  488. 

4.  Same. — As  of  Right, — Cross-Complaint, — Issues, — ^A  new 
trial  as  of  right  is  not  demandable  on  a  cross-complaint  asking 
partition  and  for  the  establishment  of  a  trust  in  land,  where 
the  issues  made  thereon  as  to  title  are  not  separable  from  the 
other  issues  in  the  case.    p.  438. 

From  Green  Circuit  Court ;  Orion  B.  Harris,  Judge. 

Suit  by  Winnie  E.  Bonham  against  Luther  P.  Doyle  and 
others.  From  a  decree  for  defendant  Doyle,  plaintiff  ap- 
peals.   Affirmed, 

Slinhard  &  Slinhard,  for  appellant,  and  for  appellees, 
except  Doyle,  * 

Cyrus  E.  Davis,  for  appellee  Doyle. 

RoBT,  C.  J. — Action  against  appellees  begun  on  Febru- 
ary 28,  1903.  The  issues  formed,  as  hereafter  stated,  were 
tried  by  the  court  without  a  jury  and  judgment  rendered 
in  favor  of  appellee  Doyle  and  against  appellant  and  the 
other  defendants.  The  motion  for  a  new  trial  as  of  right  was 
overruled.  It  was  in  proper  form,  was  accompanied  by 
an  undertaking  for  the  payment  of  costs,  executed  with 
surety,  and  approved  by  the  court.  The  disposition  of  the 
appeal  depends  upon  whether  the  case  is  one  in  which  the 
parties  might  have  a  new  trial  as  of  right.  §1076  Bums 
1901,  §1064  R  S.  1881. 

In  the  first  paragraph  of  complaint  it  is  averred  that  the 
plaintiff  and  defendants  are  the  owners  in  fee  simple  as 
tenants  in  common  of  certain  described  real  estate, 
1.     following  which  a  statement  of  their  respective  in- 
terests   is    made.     The    prayer    is    for    partition. 
There  is  no  averment  by  which  title  is  put  in  issue,  and 
this  paragraph  did  not  tender  an  issue  upon  which  a  new 
trial  as  of  right,  under  the  statute,  could  be  had.    Fordice 
V.  Lloyd  (1901),  27  Ind.  App.  414. 
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In  the  second  paragraph  it  is  averred  that  the  wife  of 
the  defendant  Luther  P.  Doyle  departed  life  intestate  on 
February  15,  1888,  seized  in  fee  simple  of  certain 
2.  described  real  estate,  which  is  the  same  as  that  de- 
scribed in  the  first  paragraph  of  complaint;  that 
she  left  surviving  her,  as  her  only  heirs,  the  defendants 
Luther  P.  Doyle,  her  husband,  and  three  daughters  by  a 
former  marriage,  to  wit,  the  plaintiff  and  defendants  Mad- 
dox  and  Bauer,  and  two  children  by  her  last  marriage,  who 
have  since  her  death  conveyed  their  interests  in  said  real 
estate  to  their  father;  that  on  the  death  of  appellant's 
mother  she  and  her  two  sisters  became  the  owners  repect- 
ively  of  the  undivided  two-fifteenths  part  of  said  real 
estate ;  that  it  was  at  her  death  encumbered  by  a  mortgage 
shortly  to  become  due;  that  on  or  about  March  16,  1888, 
said  Doyle,  falsely  and  fraudulently  represented  to  plain- 
tiff and  said  codefendants  that  he  was  unable  to  pay  said 
mortgage  debt,  and  would  be  compelled  to  renew  the  same ; 
that  he  falsely  and  fraudulently  represented  that  agents  of 
the  mortgagee  had  written  to  him  that  they  would  not 
renew  the  mortgage  loan  unless  the  title  to  said  land  was 
held  by  him;  that  he  then  proposed  that  the  plaintiff  and 
his  codefendants  should  convey  their  interest  in  said  real 
estate  to  him,  in  trust,  so  that  he  could  renew  said  loan; 
that  he  further  represented  that  as  soon  as  said  loan  was 
renewed  he  would  reconvey  the  same  interest  in  said  land 
to  them  which  they  had  conveyed  to  him ;  that  the  plaintiff 
and  her  sisters,  relying  upon  each  and  all  of  such  false  and 
fraudulent  representations,  and  relying  upon  his  promise 
to  convey  to  them  and  each  of  them  their  respective  inter- 
ests in  said  real  estate,  as  soon  as  said  loan  was  renewed  by 
him,  did  on  March  16,  1888,  convey  their  respective  in- 
terests by  good  and  sufficient  deed  to  him,  "without  receiv- 
ing any  consideration  whatever,  in  trust  for  the  use  and 
purposes  aforesaid,  and  for  no  other  purpose  whatever;" 
that  said  Doyle  did  then  and  there  renew  said  mortgage  on 
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said  real  estate  by  means  of  the  use  of  the  interests  of 
plaintiflF  and  her  sisters,  *T)ut  the  plaintiflF  says  that  after 
the  renewal  of  said  loan  on  said  real  estate,  as  aforesaid, 
by  said  Doyle,  he  refused,  and  continuously  refuses,  to 
convey  to  this  plaintiflF  and  her  sisters,  or  to  either  of  them, 
their  respective  shares  in  said  real  estate  as  he  had  agreed 
and  promised  to  do;  that  defendant  Doyle  has  ever  since 
•March  16,  1888,  used  and  enjoyed  said  real  estate  to  the 
exclusion  of  this  plaintiff  and  the  codefendants,  and  has 
converted  the  rents  and  profits  thereof,  of  the  value  of 

$ ,  to  his  own  use."     The  prayer  is  for  an  accounting 

of  the  rents  and  profits,  judgment  for  the  amoimt  foimd 
due,  that  the  court  declare  the  parties  to  be  the  owners  of 
said  real  estate  in  the  shares  set  out,  that  a  commissioner  be 
appointed  to  sell  said  real  estate  and  divide  the  profits 
among  the  parties  or  make  partition,  and  for  all  other 
proper  relief. 

The  theory  of  this  pleading  is,  to  say  the  least,  somewhat 
obscure.  It  is  not  averred  that  the  plaintiff  is  the  owner 
of  any  part  of  the  real  estate  described.  It  is  averred  that 
she  was  the  owner  of  an  undivided  portion  thereof,  and 
that  she  conveyed  said  interest  by  a  suflScient  deed  to  the 
defendant  Doyle.  No  attack  is  made  upon  the  validity 
of  the  conveyance,  and  its  cancelation  is. not  sought.  It  is 
specifically  averred  that  the  conveyance  was  made  in  trust 
for  certain  specified  purposes,  and  that  the  legal  title  is 
held  by  Doyle  in  defiance  of  the  terms  of  said  trust  The 
suflSciency  of  such  facts  as  against  a  demurrer  need  not  be 
considered,  it  appearing  from  the  pleading  that  any  interest 
claimed  or  possessed  by  the  plaintiff  is  dependent  upon  the 
establishment  of  such  trust  The  fact  that  title  to  real 
estate  is  in  controversy  does  not  authorize  the  granting  of  a 
new  trial  as  a  matter  of  right,  unless  such  title  comes  in 
dispute  in  an  action  for  the  possession  of  or  to  quiet  title 
to  real  estate,  and  an  action  to  enforce  a  trust,  express, 
resulting,  or  constructive,  is  not  one  in  which  a  new  trial 
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as  of  right  can  be  claimed.  Taylor  v.  Calvert  (1894),  138 
Ind.  67,  86;  Voss  v.  Eller  (1887),  109  Ind.  260;  Liggett 
V.  Hinkley  (1889),  120  Ind.  387;  Allen  v.  Davison 
(1861),  16  Ind.  416;  Walker  v.  Cox  (1865),  25  Ind. 
271,  274. 

Where  two  causes  of  action  are  joined,  in  one  of  which 

a  new  trial  is  allowable  as  of  right  and  in  the  other  it  is 

not,    the    statute    is    not    applicable.     Butler    Uni- 

3.  versity    v.    Conard    (1884),    94    Ind.    353,    355; 
Schlichter  v.  Taylor   (1903),  31  Ind.  App.   164; 

Nutter  Y.  Hendricks  (1898),  150  Ind.  605. 

The    cross-complaint   by    the    defendants    Maddox    and 

Bauer  was  filed  against  their  codefendant  Doyle.     Such 

pleading  was  in  three  paragraphs,  which  are  sub- 

4.  stantially  a  reassertion  of  the  claim  made  in  the 
complaint.     The  cross-complaint  does  not,  in  itself, 

entitle  the  parties  to  a  new  trial  as  of  right,  the  issues  made 
thereon  not  being  separable  from  the  other  issues  in  the 
case,  and  it  is  not  necessary,  therefore,  to  analyze  them  for 
the.  purpose  of  determining  whether  either  paragraph 
amounts  to  a  suit  to  quiet  title.  Bennett  v.  Clossoh  (1894), 
138  Ind.  542,  548.  Appellee  Doyle  made  a  timely  motion 
to  dismiss  the  appeal,  and  has  argued  various  questions, 
some  of  which  seem  to  have  much  weight,  but  it  is  more 
satisfactory  to  the  court  and  the  parties  to  consider  the 
merits  of  the  motion  for  a  new  trial  as  of  right. 
Judgment  aflSrmed. 


Bonham  v.  Doyle  et  al. 

[No.  5,701.     Filed  May  10,  1906.     Rehearing  denied  December 
11,  1906.     Transfer  denied  January  31,  1907.] 

1.  Pleading. — Complaint. — Trusts. — Writing. — Real  Property^ — 
A  complaint  for  the  enforcement  of  an  express  trust  in  lands, 
must  show  that  such  trust  was  in  writing,    p.  440. 

2.  Same. — Complaint. — Trusts.  —  Implied.  — '  Representations.  — 
Fraud, — A  complaint  showing  that  def aidant,  to  induce  plaintiff 
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to  make  a  certain  conveyance  to  her,  falsely  and  fraudulently 
made  certain  representations  to  plaintiff,  without  showing 
that  such  representations  were  untrue,  does  not  show  that 
fraud  was  practiced  upon  plaintiff,    p.  440. 

3.  Pleading. — Complaint. — Fiduciary  Relations, — How  Shown. — 
A  complaint  merely  showing  that  plaintiff  was  a  step-daughter 
of  defendant  Tloes  not  show  a  fiduciary  relationship,  the  pre- 
sumption being  that  plaintiff  was  of  age;  but  where  the  facts 
alleged  show  that  defendant  occupied  a  fiduciary  relation  to- 
ward plaintiff,  defendant  becomes  in  equity  a  trustee,    p.  440. 

4.  Same. — Insufficient  Complaint. — Insufficient  Answer. — ^A  bad 
answer  is  good  enough  for  a  bad  complaint,    p.  441. 

5.  Appeal.  —  Motions. — Independent  Assignment. — New  Trial. — 
Change  of  Motions. — The  overruling  of  a  motion  for  a  change 
of  judge  is  cause  for  a  new  trial,  but  cannot  be  assigned  inde- 
pendently on  appeal,    pp.  441,  442. 

6.  Trial. — Change  of  Judge. — New  Trial  as  of  Right. — Partition. 
— Trusts, — In  a  suit  for  partition  and  to  enforce  an  alleged 
trust  in  lands,  the  plaintiff,  after  defeat,  cannot,  on  her  motion 
for  a  new  trial  as  of  right,  demand  a  change  of  judge,    p.  442. 

From  Greene  Circuit  Court;  Orion  B.  Harris,  Judge. 

Suit  by  Winnie  E.  Bonham  against  Luther  P.  Doyle  and 
others.  From  a  decree  for  defendant  Doyle,  plaintiff  ap- 
peals.   Affirmed. 

Slinkard  &  Slinkard,  for  appellant,  and  for  appellees, 
except  Doyle. 

Cyrus  E.  Davis,  for  appellee  Doyle. 

HoBY,  C.  J. — The  complaint  in  this  case  was  in  two  para- 
graphs, the  first  for  partition  and  the  second  to  enforce  an 
alleged  trust  Bonham  v.  Doyle,  ante,  434.  The  appellee 
Doyle  answered  in  seven  paragraphs.  The  answers  are  to 
the  complaint  and  are  not  in  terms  directed  to  either  para- 
graph separately.  The  first  paragraph  of  the  answer  was 
a  general  denial.  The  sixth  set  up  the  fifteen-year  statute 
of  limitations  and  the  seventh  the  twenty-year  statute  of 
limitations.  The  second  paragraph,  while  it  is  in  terms 
addressed  to  the  plaintiff's  complaint,  is  by  its  facts  shown 
to  have  been  intended  as  an  answer  to  the  second  paragraph 
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of  the  complaint.  This  is  also  true  of  the  third,  fourth 
and  fifth  paragraphs  of  said  answer. 

The  second  paragraph  of  complaint  in  terms  sets  up  an 

express  trust  concerning  lands,  which  is  not  averred  to  have 

been  in  writing.     The  facts  stated  in  the  paragraph 

1.  were  therefore  insufficient  to  show  an  express  trust. 
§3391  Burns  1901,  §2969  R.  S.  1881;  Stonehill  v. 

Swartz  (1891),  129  Ind.  310.  If  the  paragraph  is  suffi- 
cient, it  is  on  the  theory  of  a  constructive  or  implied  trust. 
§6632  Bums  1901,  §4907  R.  S.  1881. 

A  summary  of  the  paragraph  is  contained  in  the  opinion 

in  Bonham  v.  Doyle,  supra.    It  is  averred  that,  in  order  to 

procure  the  convej^ance  of  certain  real  estate  to  him, 

2.  Doyle  falsely  and  fraudulently  made  certain  repre- 
sentations. It  is  not  averred  that  any  of  said  repre- 
sentations were  untrue.  The  paragraph  is  therefore  not 
sufficient  as  containing  a  charge  of  actual  fraud.  "The  use 
of  epithets,  however  bountifully  multiplied,  will  not  sup- 
ply the  place  of  facts."  Clodfelter  v.  Hulett  (1880),  72 
Ind.  137,  143.  This  defect  renders  it  unnecessary  to  con- 
sider the  materiality  of  the  facts  averred. 

It  appears  from  the  complaint  that  the  plaintiff,  Winnie 

E.   Bonham,   and   the  defendants,  Amanda  Maddox   and 

Clara  Bauer,  were  daughters,  by  a  prior  marriage, 

3.  of  Mary  J.  Doyle,  wife  of  Luther  P.  Doyle,  who  was 
also  the  mother  of  two  children  by  the  last  marriage. 

It  is  not  averred  as  a  fact  that  any  confidential  relations 
existed  between  Doyle  and  his  said  stepdaughters.  No  cir- 
cumstances pointing  out  the  existence  of  such  relation  are 
set  out  in  the  complaint.  The  stepdaughters  are  not  shown 
to  have  been  infants  or  of  tender  age.  They  are  presump- 
tively adults.  It  does  not  appear  that  they  were  members 
of  the  Doyle  family,  or  in  anywise  dependent  upon  their 
stepfather.  Wherever  a  fiduciary  relation  is  shown  to  exist, 
either  by  actual  averment  or  by  the  statement  of  relations, 
during  the  continuance  of  which  confidence  is  necessarily 
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reposed  by  one  or  a  corresponding  influence  possessed  by  the 
other,  the  person  availing  himself  of  his  position  to  obtain 
an  advantage  becomes  in  equity  a  trustee,  Huffman  T, 
Huffman  (1905),  35  Ind.  App.  643. 

There  are  not  sufficient  facts  averred  in  the  second  para- 
graph of  the  complaint  to  show  the  existence  of  such  rela- 
tion, or  that  the  conveyance  was  obtained  by  reason 

4.  of  it.    A  bad  answer  is  good  enough  for  a  bad 
complaint. 

This  consideration  disposes  of  the  first  six  assignments 

of  error.     The  seventh  and  eighth  assignments  are  based 

upon  alleged  error  in  refusing  to  sustain  an  applica- 

5.  tion  for  a  change  of  judge.    The  action  of  the  court 
complained  of  should  have  been  stated  as  a  reason 

for  a  new  trial,  and  error  assigned  upon  the  overruling 
thereof.  Citizens  St.  B.  Co.  v.  Shepherd  (1902),  29  InA 
App.  412;  Sidener  v.  Davis  (1882),  87  Ind.  342;  Bain  v. 
Ward  (1881),  77  Ind.  153. 

The  record  in  this  cause  and  in  Bonham  v.  Doyle,  supra, 
appear  to  be  identical,  and  were  each  filed  on  April  27, 
1905,  the  latter  in  an  appeal  to  the  Supreme  Court,  from 
whence  it  was  transferred  to  this  court,  and  the  former  in 
an  appeal  to  this  court.  The  effect  of  the  multiplicity  of 
records  and  of  pleadings  has  not  been  minimized  by  the 
argument  of  counsel  on  either  side.  The  appeals  have  been 
considered  without  formal  consolidation,  and  the  judgment 
appealed  from  is  therefore  again  affirmed. 

On  Petition  for  BEHEABiNa. 

Wii^EY,  J. — ^Appellant  and  appellees  Maddox  and  Bauer 
have  filed  a  petition  for  a  rehearing,  and  have  assigned  eight 
reasons  therefor.  They  have  attacked,  as  erroneous,  each 
holding  of  the  court  in  the  original  opinion.  Upon  a  re- 
examination of  the  questions  involved  and  decided,  we  see 
no  reason  to  recede  from  the  conclusion  announced.  There 
is  one  question,  however,  which  the  parties  are  entitled  to 
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have  reconsidered,  but  this  can  be  done  without  granting  a 
rehearing,  and  without  doing  injustice  to  any  one. 

In  the  original  opinion  it  is  said:     "The  seventh  and 

eighth  assignments  are  based  upon  alleged  error  in  refusing 

to  sustain  an  application  for  a  change  of  judge.  The 

6.     action  of  the  court  complained  of  should  have  been 

stated  as  a  reason  for  a  new  trial,  and  error  assigned 

upon  the  overruling  thereof."     The  rule  thus  declared  is 

the  law  in  this  jurisdiction,  but  it  is  not  applicable  to  the 

unusual  and  peculiar  facts  disclosed  by  the  record  here. 

By  an  inadvertence  the  fact  was  overlooked  that  the  motion 

for  a  new  trial  for  cause  had  been  ruled  upon  before  the 

motion  for  a  change  of  judge  had  been  made. 

After  motions  for  a  new  trial  for  cause  by  appellant  and 
appellees  Bauer  and  Maddox  had  been  overruled,  and  at 
the  same  term  of  court,  they  each  filed  motions  for 
6.     a  new  trial  as  of  right,  and  also  filed  bonds  as  re- 
quired by  statute,  which  bonds  were  approved.     At 
the  subsequent  term  appellant  offered  to  file  her  motion 
for  a  change  of  judge,  and  supported  the  same  by  affidavit. 
In  her  affidavit  she  stated  that  she  could  not  have  a  fair 
and  impartial  trial  "of  said  cause  before  the  Hon.  Orion 
B.  Harris,  judge,  before  whom  said  cause  is  now  pending, 
on  account  of  the  bias,"  etc.    This  oflFer  to  file  motion,  etc, 
for  a  change  of  judge  was  overruled,  as  was  also  the  motion 
for  a  new  trial  as  of  right. 

Under  this  statement  of  the  facts  it  is  apparent  that  the 
overruling  of  the  offer  to  file  a  motion  for  a  change  of  judge 
could  not  have  been  made  a  reason  for  a  new  trial  for  cause, 
for  such  motion  had  been  overruled  and  final  judgment  pro- 
nounced. We  are,  therefore,  confronted  with  this  question : 
After  the  trial  court  assumes  jurisdiction,  without  objec- 
tions, and  proceeds  with  the  trial  to  final  judgment,  can 
such  jurisdiction  be  ousted  pending  a  motion  for  a  new 
trial  as  of  right,  upon  the  facts  disclosed  by  this  record? 
Jurisdiction  is  authority  to  hear  and  determine  a  cause. 
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17  Am.  and  Eng.  Ency.  Law  (2d  ed.),  1041,  and  authori- 
ties there  cited.  A  motion  for  a  new  trial  as  of  right 
is  a  remedy  given  litigants  by  statute,  when  they  apply  for 
it  in  cases  where  such  remedy  is  allowable.  If  the  juris- 
diction of  the  presiding  judge  can  be  ousted  by  an  applica- 
tion for  a  change  of  judge,  where  the  only  question  for 
determination  is  that  presented  by  a  motion  for  a  new  trial 
as  of  right,  then  upon  the  same  reasoning  such  jurisdiction 
could  be  ousted  upon  an  application  for  a  new  trial  for 
cause.  Both  of  such  motions  are  incidents  to  the  final  de- 
termination of  the  cause.  There  is  no  provision  in  the 
code,  and  no  established  precedent  which  authorize  a  change 
of  judge  under  the  facts  in  this  record. 
The  petition  for  a  rehearing  is  overruled. 


AlTOERSON  ET  AL.  V.  WeBBB. 

[No.  6,342.    Filed  February  1,  1907.] 

1.  Intoxicating  Liquors.  —  Licenses, — Remonstrancee, — Board 
of  Commissionera, — ^Where  a  remonstrance,  signed  by  a  ma- 
jority of  the  legal  voters  of  a  township  or  city  ward,  is  filed 
with  the  county  auditor  three  days  before  any  regular  term 
of  the  board  of  commissioners  of  such  county,  such  board  is 
for  two  years  thereafter  deprived  of  authority  to  grant  a 
liquor  license  in  such  territory,    p.  445. 

2.  Same. — Remonstrances. — Filing  of, — Duty  of  Board, — ^The 
filing  of  a  remonstrance  against  the  granting  of  a  liquor 
license  does  not  require  any  action  on  the  part  of  the  board  of 
commissioners;  and  any  action  taken  by  such  board  thereon 
is  a  nullity,    p.  446. 

3.  Same.  —  Remonstrances.  —  Applications.  —  Duty  of  Board,  — 
Where  an  application  for  license  to  retail  liquors  is  made,  and 
a  remonstrance  is  on  file  against  the  granting  thereof,  the 
board  of  commissioners  is  required  judicially  to  determine 
whether  a  majority  of  the  voters  have  signed  such  remon- 
strance; and  if  they  have,  the  board  is  powerless  to  grant  such 
license,    p.  446. 
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4.  Judgment. — Licensea. — Intoxicating  Liquors. — ^The  judgment 
granting  or  refusing  a  license  to  sell  intoxicating  liquors  to 
an  applicant  need  not  mention  the  filing  of  a  remonstrance, 
nor  should  it  set  out  the  reasons  for  such  granting  or  refusing, 
p.  446. 

6.  Appeal. — Intoxicating  Liquors. — Renumstrances. — Orders. — 
An  appeal  does  not  lie  from  an  order  of  the  board  of  commis- 
sioners stating  merely  that  a  certain  remonstrance  is  sufficient, 
such  order  being  a  nullity,    p.  447. 

From  Clay  Circuit  Court;  Oeorge  A.  Knight,  Special 
Judge. 

Liquor  remonstrance  by  Isaac  B.  Anderson  and  others. 
From  a  judgment  of  the  circuit  court  in  favor  of  Greorge 
F.  Weber,  holding  such  remonstrance  insuflScient,  remon- 
strants appeal.    Reversed. 

Charles  W.  Miller,  Attorney-General,  O.  C.  Hadley,  G. 
8.  Payne  and  Eli  F.  Bitter,  for  appellants. 

Woollen  &  Woollen,  Frank  A.  Horner  and  A.  W.  Knight, 
ioT  appellee. 

Rabb,  J. — ^A  blanket  remonstrance  was  filed  with  lie 
auditor  of  Clay  county  three  days  before  the  regular  July 
term,  1906,  of  the  board  of  commissioners  of  said  county 
against  the  granting  of  a  license  to  sell  intoxicating  liquors 
in  less  quantity  than  a  quart,  under  the  provisions  of  the 
Moore  law  of  1905  (Acts  1905,  p.  7,  §7283i  Burns  1905), 
in  the  township  of  Washington,  in  said  county,  said  remon- 
-etrance  purporting  to  be  signed  by  a  majority  of  the  legal 
voters  of  said  township.  The  board  of  commissioners  as- 
sumed that  the  filing  of  this  remonstrance  brought  before  it 
and  under  its  jurisdiction,  for  decision,  the  question  as  to 
the  sufficiency  of  such  remonstrance,  and  proceeded  to  take 
cognizance  of  the  remonstrance,  heard  evidence  as  to  its  suf- 
ficiency and  its  form,  and  adjudged  that  it  was  signed 
by  a  majority  of  the  legal  voters  of  the  township  and  filed 
with  the  auditor  of  the  county  three  days  before  the  meeting 
of  the  board.    The  appellee  in  this  case,  (Jeorge  F.  Weber, 
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whom  the  record  recites  was  before  the  board  as  an  appli- 
cant for  a  license  to  sell  intoxicating  liquors,  appeared  in 
said  proceeding  and  resisted  the  action  of  the  board.  He 
afterwards  filed  an  aflSdavit  to  the  effect  that  he  was  a  legal 
voter  in  said  township,  and,  after  reciting  the  action  of  the 
board  of  commissioners  upon  the  remonstrance,  stated  that 
he  had  on  file  an  application  to  sell  at  retail  intoxicating 
liquors  in  said  township,  but  owing  to  the  finding  of  such 
board  such  application  was  defeated ;  that  the  board  failed 
to  act  on  the  same,  and  that  he  therefore  had  an  interest  in 
the  matter  determined  by  the  board,  and  that  he  was  ag- 
grieved by  its  decision,  and  prayed  an  appeal  to  the  circuit 
court  He  filed  his  appeal  bond  which  was  approved  by 
the  auditor,  and  a  record  of  the  proceeding  certified  to  the 
circuit  court  and  entered  upon  said  court  as  a  proceeding 
pending  therein  in  the  name  of  the  appellee  as  plaintiff, 
and  of  the  remonstrators,  the  appellants  herein,  as  defend- 
ants. The  remonstrators  appeared  to  said  proceeding  and 
moved  to  dismiss  the  appeal.  Among  reasons  assigned  was 
that  the  court  had  no  jurisdiction  of  the  case.  This  motion 
was  overruled,  and  presents  one  of  the  questions  raised  by 
the  record  in  this  cause  by  a  proper  assignment  of  errors 
in  this  court,  and  the  only  question  which  we  deem  it  neces- 
sary to  consider. 

The  provisions  of  the  act  of  1905,  supra,  amendatory  of 
section  nine  of  the  JN'icholson  law  (Acts  1895,  p.  248,  §7283i 

Burns  1901)  authorized  the  filing  of  a  blanket  re- 
1;    monstrance  against  the  granting,  by  the  board  of 

commissioners,  of  a  license  to  sell  intoxicating 
liquors  at  retail  in  any  township  or  city  ward.  When  this 
remonstrance  is  signed  by  a  majority  of  the  voters  of  the 
township  or  city  ward,  and  is  filed  with  the  auditor  of  the 
county  three  days  before  the  regular  session  of  said  board 
of  commissioners,  the  board  is  thereby  deprived  of  all  power 
and  authority  to  grant  a  license  to  any  applicant  to  sell  at 
retail  intoxicating  liquors  within  the  particular  to\vnship 
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or  city  ward.     Under  the  provisions  of  the  law  the  filing 
of  such  remonstrance  does  not  invoke  the  exercise 

2.  of  any  judicial  power  by  the  board  of  commission- 
ers.    It  is  not  called  upon  judicially  to  determine 

whether  the  remonstrance  is  in  due  form  of  law,  whether 
it  is  signed  by  a  majority  of  the  voters  of  the  township  or 
city  ward,  or  whether  it  has  been  filed  with  the  auditor 
within  the  proper  time,  or  to  take  any  cognizance  whatever 
of  the  remonstrance.  The  filing  of  the  remonstrance  simply 
creates  a  condition  that  deprives  the  board  of  commission- 
ers of  authority  to  act  in  a  given  case  when  its  action  shall 
be  invoked  to  grant  licenses  to  sell  liquor  at  retaiL  It  has 
no  power  to  adjudicate  any  question  with  reference 

3.  to  the  remonstrance  until  some  one  invokes  its  power 
judicially  to  determine  whether  a  license  to  retail 

intoxicating  liquors  shall  be  granted.  When  that  is  done, 
the  board  of  commissioners  must  determine  judicially 
whether  it  has  the  power  to  proceed  with  the  hearing  of  the 
application  for  a  license.  The  only  judgment  the  board 
of  commissioners  can  properly  render  in  such  case 

4.  is  whether  a  license  shall  be  granted  or  refused,  and 
not  whether  a  remonstrance  against  the  granting  of 

a  license  to  sell  intoxicating  liquor  has  been  filed  in  proper 
form,  signed  by  the  requisite  number  of  voters,  and  filed 
with  the  auditor  within  the  proper  time.  The  license  ap- 
plied for  shall  either  be  granted  or  refused,  and,  in  deter- 
mining what  its  judgment  shall  be  in  granting  or  refusing 
the  license,  it  necessarily  passes  upon  the  question  as  to 
whether  the  remonstrance  has  been  properly  filed  and 
signed  by  a  majority  of  the  legal  voters  of  the  township.  If 
it  finds  it  has  been,  it  refuses  the  license  and  adjudges  that 
the  party  is  not  entitled  to  a  license.  The  reasons  why  he 
is  not  entitled  to  a  license  are  not  proper  to  be  set  forth  in 
the  judgment.  If  it  should  determine  that  the  remon- 
strance is  insufficient,  for  any  reason,  and  that  the  party 
is  entitled  under  the  law  to  a  license,  its  judgment  is  that 
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he  should  be  granted  a  license.  Nor  is  it  necessary  or 
proper  that  in  this  judgment  anything  should  appear  about 
the  remonstrance. 

In  this  case  the  appellee  appealed  from  an  order  of  the 
board  of  commissioners  that  simply  passed  upon  the  ques- 
tion as  to  the  sufficiency  of  the  remonstrance,  and 

5.  nothing  else.  There  was  no  judgment  of  the  com- 
missioners refusing  him  a  license.  There  is  a  refer- 
ence to  the  fact  that,  on  account  of  the  action  of  the  board 
in  that  matter,  they  had,  on  his  application  for  a  license^ 
refused  to  act.  From  that  action  the  appeal  is  not  taken, 
but  from  this  order  of  the  board.  The  order  of  the  board 
of  commissioners  in  the  case  was  a  mere  nullity.  It  was 
not  a  judgment  from  which  an  appeal  might  be  taken. 
This  is  decided  by  the  Supreme  Court  in  the  case  of  Cain 
V.  Allen  (1907),  168  Ind.  8,  the  court  in  that  case  say- 
ing: "The  action  of  the  board  in  assuming  jurisdiction 
over  the  remonstrance  herein,  as  shown,  and  in  making  an 
order  therein,  was  wholly  unwarranted  by  law.  Conse- 
quently, as  it  had  no  jurisdiction  over  the  matter,  the  pro- 
ceedings had  upon  the  remonstrance  in  question  and  order 
made  thereon  were  a  mere  nullity.  ♦  ♦  ♦  The  law  is 
well  settled  in  this  State  that  boards  of  commissioners  are 
invested  only  with  statutory  power,  and  they  have  no  power 
to  act  except  as  it  is  expressly  or  impliedly  conferred  upon 
them  by  statute."  Citing,  Oavin  v.  Board,  etc.  (1885), 
104  Ind.  201;  Hoop  v.  Affleck  (1904),  162  Ind.  664. 
There  being  no  judgment  of  the  board  of  commissioners  to 
appeal  from,  the  motion  to  dismiss  the  appeal  should  have 
been  sustained. 

Cause  reversed,  with  instructions  to  the  court  below  to 
sustain  appellants'  motion  to  dismiss  the  appeal. 
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ToLLESTON  Club  of  Chicago  v.  Lindgren  bt  al. 

[No.  5,663.     Filed  April  27,  1906.     Rehearing  denied  Deeember 
14,  1906.     Transfer  denied  February  5,  1907.] 

1.  Statutes. — Sales, — Swamp  Lands, — Deeds, — Qnantity  C<n^ 
veyed.— Under  the  act  of  1852  (1  R.  S.  1852,  p.  471),  provid- 
ing for  the  sale  and  conveyance  of  swamp  lands,  it  was  the 
manifest  intention  to  sell  a  specific  number  of  acres  and  at 
not  less  than  $1.25  per  acre.    p.  452. 

2.  Same.  —  Construction,  —  Sales, — Swamp  Lands, — Public  Offi- 
eers.— The  act  of  1852  (1  R.  S.  1852,  p.  471),  providing  that 
certain  officers  should  sell  the  swamp  lands  belonging  to  the 
State,  should  be  strictly  construed  in  favor  of  the  State, 
p.  452. 

3.  Deeds. — Swamp  Lands, — Amount  Conveyed, — Statutes, — A 
deed  conveying  certain  designated  swamp  lands  fronting  on  a 
morass,  as  authorized  by  the  act  of  1852  (1  R.  S.  1852,  p. 
471),  does  not  convey  title  to  any  part  of  such  morass,  espe- 
cially where  the  grantee,  and  later,  his  heirs,  claimed  title 
only  to  the  designated  swamp  land.  Tolleston  Club  v.  State, 
141  Ind.  197,  and  Tolleston  Club  v.  Clough,  146  Ind.  93,  dis- 
tinguished.     p.  452. 

4.  Boundaries. — Official  Surveys, — Meander  Lines, — Deeds, — 
Meander  lines  in  an  official  survey  are  not  usually  boundary 
lines,  but  are  ordinarily  used  as  a  means  of  determining  the 
quantity  of  land  in  the  fractional  tract,    p.  453. 

5.  Same. — Deeds, — Swamp  Lands, — Statutes, — The  sale,  by  the 
State,  of  certain  described  lands  bordering  on  a  morass,  being 
divided  therefrom  by  a  meander  line  officially  established,  con- 
fers title  on  the  grantee  only  up  to  such  meander  line,  and  he 
obtains  no  title  thereby  to  the  morass,  the  statute  (1  R.  S. 
1852,  p.  471)  directing  sales  to  be  made  by  the  acre  and  at  a 
specific  price  per  acre.    p.  454. 

From  Lake  Circuit  Court;  Johannes  Kopelke,  Special 
Judge. 

Suit  by  John  Lindgren  and  others  against  the  Tolleston 
Club  of  Chicago.  From  a  decree  for  plaintiffs,  defendant 
appeals.    Reversed, 

John  B,  Peterson,  Addison  C.  Harris  and  Frank  C. 
Cutter,  for  appellant. 

Milo  M.  Bruce  and  Ofto  J.  Bruce,  for  appellees. 
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Robinson,  J. — Suit  by  appellees  to  quiet  title  to  section 
twenty-one,  township  thirty-six  north,  range  eight  west  in 
Lake  county.  The  complaint  is  in  the  ordinary  form  of  a 
suit  to  quiet  title.  Demurrer  to  the  complaint  overruled. 
Answer  by  appellant  in  two  paragraphs:  (1)  General  de- 
nial; (2)  that  on  February  25,  1873,  the  United  States 
then  owning  the  land,  congress  passed  an  act  for  the  survey 
and  sale  of  the  same,  which  was  done,  and  the  land  was 
conveyed  to  divers  purchasers,  and  patents  were  issued 
under  which  the  purchasers  became  seized  in  fee  and  from 
whom  by  mesne  conveyances  appellant  holds  title.  Decree 
was  rendered  upon  the  finding  in  appellees'  favor  that  they 
are  the  owners  of  the  southeast  quarter  of  the  above  section, 
and  quieting  their  title. 

The  land  in  question  was  surveyed  in  1834,  and  that 
part  containing  sections  sixteen  and  twenty-one,  as  the  same 
appear  on  the  United  States  survey  map  of  1836,  is  as  fol- 
lows: 
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Under  the  act  of  congress  of  September  28,  1850  (9  U. 
S.  Stat.,  p.  519),  the  land  in  question,  with  other  lands, 
was  selected  by  the  State  as  swamp  lands,  and  in  1853  a 
patent  was  issued  to  the  State  by  the  United  States,  Ap- 
pellees claim  title  through  mesne  conveyances  from  Aaron 
N.  Hart,  to  whom  patents  were  issued  by  the  State.  These 
patents,  dated  January  12,  1867,  convey,  "lot  one,  of  sec- 
tion twenty-one,  in  township  thirty-six  north,  of  range  eight 
west,  containing  69.10  acres,  be  the  same  more  or  less," 
consideration  $50 ;  also  '%t  two"  of  the  same  section,  "con- 
taining 65.55  acres,  be  the  same  more  or  less,"  consideration 
$81.94;  also  "lot  three"  in  the  same  section,  "containing 
sixty-four  acres,  be  the  same  more  or  less,"  consideration 
$58 ;  and  "lot  four"  of  the  same  section,  "containing  60.50 
acres,  be  the  same  more  or  less,"  consideration  $75.63. 

The  decree  rendered  quieted  appellees'  title  to  the  south- 
east quarter  of  section  twenty-one.  The  actual  controversy, 
as  presented  by  the  assignment  of  errors,  is  whether  appel- 
lees have  a  prevailing  title  to  the  strip  north  of  lots  one  and 
two  and  south  of  the  half -section  line ;  that  is,  did  the  State, 
in  the  patents  issued  to  Hart  in  1857,  convey  all  the  land 
in  section  twenty-one  ?  It  has  been  held  that  the  title  to 
the  whole  of  section  twenty-one  passed  to  the  State  from  the 
United  States.  Tolleston  Club  v.  State  (1895),  141  Ind. 
197;  Tolleston  Club  v.  Clough  (1896),  146  Ind.  93.  The 
title  passed  to  the  State  through  the  provision  of  the  act  of 
congress  approved  September  28,  1850,  and  the  lands  were 
granted  to  the  State  to  enable  the  State  "to  construct  the 
necessary  levees  and  drains  to  reclaim  the  swamp  and  over- 
flowed lands  therein."  The  sales  made  by  the  State  on 
January  12,  1857,  were  made  under  the  swamp-land  act 
of  May  29,  1852  (1  R.  S.  1852,  p.  471  et  seq.).  The  title 
of  that  act  is  "An  act  to  regulate  the  sale  of  the  swamp 
lands  donated  by  the  United  States  to  the  State  of  Indiana, 
and  to  provide  for  the  draining  and  reclaiming  thereof,  in 
accordance  with  the  condition  of  said  grant" 
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The  act  of  1852  (§§1,  2)  provides  that  the  county  au- 
ditor and  county  treasurer  shall  be  the  State's  agents  to  sell 
the  land,  and  fixes  the  treasurer's  bond;  (§3)  that  the 
Auditor  of  State  shall  cause  to  be  prepared  maps  or  plats 
of  all  swamp  lands  in  each  county  and  forward  the  same  to 
the  county  auditor;  (§§4,  5)  that  the  auditor  shall  give 
notice  of  the  sale,  shall  ofFer  lands  for  sale  at  the  court- 
house, at  public  auction,  in  legal  subdivisions,  as  near 
as  practicable  in  half  quarter  sections;  (§6)  that  "each 
tract  of  land  so*  offered  for  sale  shall  be  struck  off  to  the 
highest  bidder  therefor,  for  any  sum  not  less  than  $1.25 
for  each  acre  in  the  tract;"  (§7)  that  the  auditor  shall 
give  to  the  purchaser  a  brief  certificate  stating  the  name 
of  the  purchaser,  the  tract  or  tracts  purchased  by  him,  the 
number  of  acres  contained  in  such  tract  or  tracts,  and  the 
price  per  acre  at  which  the  same  was  sold;  (§§8,  9)  that 
the  certificate  holder  shall  present  the  certificate  to  the 
treasurer,  pay  him  the  whole  amount  of  the  purchase 
money,  and  that  the  treasurer  shall  give  to  the  purchaser  a 
duplicate  receipt,  "specifying  therein  the  date  of  the  re- 
ceipt of  the  money,  the  name  of  the  purchaser,  the  amount 
paid  for  each  acre,  the  number  of  acres  in  the  tract  or 
tracts,  the  county,  congressional  township,  range  and  sec- 
tion in  which  the  tract  or  tracts  are  situated"  (the  act  pro- 
viding that  the  receipt  should  be  substantially  in  the  form 
set  out  in  the  act) ;  (§13)  that  the  county  auditor  shall 
enter  in  a  book,  kept  by  him  for  that  purpose,  "a  brief  de- 
scription of  each  tract  of  land  purchased,  the  number  of 
acres  contained  therein,  the  price  paid  for  each  acre,  the 
name  of  the  purchaser  or  purchasers,  and  the  date  of  the 
purchase;"  (§12)  that  the  treasurer  shall  forward  to  the 
Auditor  of  State  a  certified  copy  of  the  record  of  certificates 
issued  by  him  to  purchasers;  (§14)  that  the  Auditor  of 
State  shall  prepare  the  deeds  to  the  purchaser  upon  the 
receipt  of  the  returns  from  the  treasurers,  and  that  the  deeds 
shall  be  signed  by  the  Governor  and  attested  by  the  Secre- 
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tary  of  State;  (§§26,  29)  that  the  moneys  received  shall 
constitute  a  special  fund  to  be  used  in  paying  expenses  of 
selecting,  platting,  and  selling  lands,  expense  of  reclaiming 
the  land  by  ditching  or  dyking,  and  the  balance  "shall  con- 
stitute a  portion  of,  and  belong  to,  the  common  school  fund 
of  the  State,  as  in  the  Constitution  provided;"  (§37)  the 
unsold  lands  were  made  "subject  to  entry  at  the  sum  of 
$1.25  the  acre." 

Upon  the  plat  of  1886  (the  survey  of  1834)  the  river  is 
marked  as  a  distinct  stream,  and  the  land  between  the 
meander  lines  is  marked  as  an  "impassable  morass."  There 
is  no  question  of  riparian  ownership.  The  territory  be- 
tween the  meander  lines  was  surveyed  as  land  {TollesUm 
Club  V.  State,  supra;  ToUeston  Club  v.  Clough,  supra), 
and  the  impassable  morass  or  "tract  of  soft,  wet  ground" 
(Webster's  Diet),  between  the  meander  lines  and  outside 
the  space  occupied  by  the  river  itself,  was  a  part  of  the 
swamp  land  conveyed  to  the  State;  that  is,  the  meander 
l.'ue  was  a  line  drawn  between  one  kind  of  land  and  another 
kind  of  land,  and  manifestly  was  run  to  ascertain  the 
(juantity  of  one  kind  of  land,  which  quantity  was  afterward 
sold  by  the  acre  as  the  statute  directed.  Manifestly  it  was 
the  intention  of  the  legislature  that  the  land  should  be 
sold  under  the  act  of  1852  for  not  less  than  $1.25  an  acre. 
The  only  authority  the  public  oflScers  had  to  sell 

1.  the  land  was  that  given  them  by  this  statute.     Such 
a   statute   should   be   strictly   construed.     State  v. 

2.  Portsmouth  Sav.  Bank  (1886),  106  Ind.  435,  451. 
If  the  morass  was  swamp  land,  and  it  was,  there  is 

3.  no    authority   for   saying  that   the   legislature   in- 
tended that  the  officers  might  sell  that  part  of  a 

section  outside  of  the  morass  and  make  a  gift  to  the  pur- 
chaser of  that  part  of  the  section  in  the  morass.  The  officers 
had  authority  to  sell  the  land  by  the  acre,  and  the  patents 
show  it  was  so  sold  and  conveyed.  These  patents  did  not 
convey  land  fronting  on  a  lake  or  river,  but  upon  a  swamp 
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or  morass,  which  must  be  treated  as  land,  and  not  as  water. 
The  four  patents  show  that  the  State  conveyed  259.15  acres, 
which  is  the  aggregate  of  lots  1,  2,  3,  and  4,  as  surveyed 
and  marked  on  the  plat  The  patents  themselves  furnish 
no  evidence  that  more  than  the  specified  number  of  acres 
was  intended  to  be  conveyed.  Nor  is  there  any  evidence 
that  the  grantee^  Aaron  N.  Hart,  obtained  more  than  the 
area  included  in  lots  1,  2,  3,  and  4  by  the  patents.  More- 
over, when  the  heirs  of  Hart  had  partition  of  the  land  it 
was  averred  in  the  petition  that  he  died  the  owner  of  the 
fractional  south  half  of  section  twenty-one,  township  thirty- 
eight,  range  eight  west,  259.15  acres,  and  it  was  found  by 
the  court  that  the  heirs  owned  in  common  the  fractional 
south  half  of  section  twenty-one,  259.15  acres,  and  the  com- 
missioners set  apart  to  one  of  the  heirs,  and  a  grantor  of 
one  of  the  appellees,  the  same  amount  of  land  and  by  the 
same  description.  We  do  not  understand  that  the  cases  of 
Tolleston  Club  v.  State,  supra,  and  Tolleston  Club  v. 
Clough,  supra,  decide  the  point  in  question  in  this  case. 
In  the  former  it  does  not  appear  that  the  land  was  conveyed 
by  quantity  as  in  this  case,  and  in  that  case  the  court  said 
on  page  222:  "So  far  as  any  rights  which  the  State  or 
boifder-lot  owners  may  have  as  to  the  manner  in  which  the 
State  and  the  border-lot  owners  have  treated  the  sales  made 
by  the  State,  such  questions,  if  properly  presented,  may  be 
considered  on  the  return  of  the  case  to  the  trial  court" 

Whether  the  meander  lines  were  not  made  boundary  lines 
when  section  twenty -one  was  surveyed  in  1834  is  not  con- 
trolling.    A  meander  line  in  an  official  survey  is 
4.     not  a  line  of  boundary,  but,  as  said  in  Home  v. 
Smith  (1895),  159  U.  S.  40,  15  Sup.  Ct  988,  40 
L.  Ed.  68,  is  used  "as  a  means  of  ascertaining  the  quantity 
of  land  in  the  fraction  which  is  to  be  paid  for  by  the  pur- 
chaser."   However,  the  public  officers,  in  making  sales  of 
the  lands,  might  adopt  a  meander  line  as  a  boundary.    "If 
the  meander  line,"  said  the  court  in  Tolleston  Club  v.  Staie, 
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supra,  "in  this  case  were  actually  or  by  necessary  implica- 
tion, made  a  boundary  of  the  lands  sold,  it  is,  of  course, 
evident  that  such  boundary  would  stand  just  as  any  other 
boundary  named  or  described."  In  Niles  v.  Cedar  Poirtt 
Club  (1898),  85  Fed.  45,  29  C.  C.  A.  5;  Niles  v.  Cedar 
Point  Club  (1899),  175  U.  S.  300,  20  Sup.  Ct.  124,  44 
L.  Ed.  171,  a  patentee  of  dry  land  bordering  on  an  "im- 
passable marsh  covered  with  water"  claimed  title  into  the 
marsh.  It  apeared  that  the  survey  was  not  extended  into 
the  marsh.  It  was  held  that  the  meander  line  was  run  as  a 
boundary,  and  not  merely  for  the  purpose  of  ascertaining 
the  quantity  of  dry  land  paid  for.  The  court  said:  "It 
was  called  a  marsh  by  Rice,  the  first  surveyor,  is  so  styled 
on  the  plat,  and  the  conditions  as  disclosed  by  the  agreed 
statement  of  facts  indicate  that  it  was  a  body  of  low, 
swampy  land,  partly  boggy  and  partly  dry,  sometimes  sub- 
ject to  inundations  from  Lake  Erie  or  the  overflow  of  the 
adjacent  streams,  but  not  permanently  covered  with  water. 
Of  course,  if  the  fractional  sections  patented  to  Margaret 
Bailey  did  not  border  on  some  body  of  water,  there  were 
no  riparian  rights,  and  if  the  conclusion  of  the  trial  court 
that  this  marsh  was  land  (for  swamp  and  boggy  land  is 
to  be  treated  as  land)  was  correct,  then  whatever  chan^ges 
may  have  come  to  the  marsh — ^whether  it  became  more  or 
less  subject  to  overflow — ^would  not  alter  the  fact  that  the 
rights  of  Margaret  Bailey,  the  patentee,  were  limited  to 
the  very  lands  which  were  conveyed  to  her,  and  for  which 
she  paid,  and  did  not  extend  over  the  meander  line  into 
the  territory  north."  See,  also,  State  v.  Portsmouth  Sav. 
Bank,  supra. 

Appellant  claims  title  to  the  land  in  dispute  through 
conveyances  under  a  survey  made  in  1872  under  the  act  of 

congress  of  1870  declaring  this  morass  to  be  the 
5.     property  of  the  United  States  and  that  the  same  had 

never  been  surveyed  or  sold.     But  it  has  been  held 
that  by  the  act  of  1850,  supra,  the  title  to  these  lands 
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passed  to  the  State,  and  that  at  the  time  of  the  passage  of 
the  act  of  1870,  supra,  the  United  States  had  no  claim  or 
title  to  them.  Tolleston  Club  v.  State,  supra;  Tolleston 
Club  V.  Clough,  supra.  However,  as  appellant  is  not  asking 
for  any  affirmative  relief,  it  is  not  necessary  to  inquire 
what,  if  any,  title  it  has  to  the  land.  Our  conclusion  is  that 
under  the  swamp-land  act  of  May  29,  1852  (1  R.  S.  1852, 
p.  471),  the  officers  had  no  power  to  sell  the  lands  for  less 
than  the  price  fixed  therein  for  each  acre  in  the  tract ;  that 
when  the  patents  stated  not  only  the  number  of  the  lots, 
but  the  quantity  of  land  in  each  lot  within  the  meander 
line,  it  was  the  intention  of  the  State  to  convey  only  to  the 
meander  line ;  and  that  the  meander  line  was  adopted  as  the 
north  boundary  line  of  each  lot  sold.  The  exact  question 
here  presented  seems  not  yet  to  have  been  decided  in  this 
State,  but  the  conclusion  reached  is  believed  to  be  in  har- 
mony VTith  the  construction  of  the  acts  of  congress  touching 
like  United  States  surveys  as  held  in  the  case  of  Niles  v. 
Cedar  Point  Club,  supra.  The  motion  for  a  new  trial 
should  have  been  sustained. 
Decree  reversed. 


Breinig  et  al.  v.  Sparrow. 

[No.  6,176.     Piled  February  7,  1907.] 

1.  Contracts. — Written. — Implications. — Parol. — ^A  contract,  be- 
tween lessees  of  certain  grounds  and  a  street  railway  com- 
pany, for  the  purpose  of  arranging  for  the  construction  and 
conduct  of  an  "electric  park,"  stipulating  that  "it  is  necessary 
that  aid  and  assistance  be  extended''  to  such  lessees  by  such 
company,  imports  that  such  company  will  aid  in  the  construc- 
tion of  such  park;  and  such  agreement  relative  thereto  might 
rest  in  parol,    p.  460. 

2.  PARTNBRSHiP.—De/imfion.— "Partnership"  imports  "the  re- 
lation subsisting  between  two  or  more  persons  who  have  con- 
tracted together  to  share  as  common  owners  the  profits  of  the 
business  carried  on  by  all  or  any  of  them  on  behalf  of  all  of 
them."    p.  460. 
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3.  Partnership. — Intention, — ^The  fundamental  question  in  de- 
termining whether  a  partnership  exists,  is  to  ascertain  the  real 
intention  of  the  parties,    p.  460. 

4.  Same. — Intention, — How  Ascertained, — ^The  real  intention  of 
parties  to  create  a  partnership  is  to  be  deduced  from  all  of 
their  acts;  and  their  purpose  not  to  create  a  partnership, 
though  expressed  in  terms,  is  not  controlling,  where  the  facts 
are  otherwise,    p.  460. 

5.  Same. — Test, — Profits, — ^The  true  test  of  a  partnership  is  the 
parties'  co-ownership  of  the  profits  as  proprietors  of  the  busi- 
ness,   p.  461. 

6.  Same. — Partners* — EstoppeL — ^A  person  who  knowingly  suf- 
fers himself  to  be  repres^ited  as  a  partner  is  estopped  to  as- 
sert the  contrary  to  one  who  was  induced  thereby  to  extend 
credit  to  the  firm.    p.  461. 

7.  Estoppel. — Knowledge  of  Truth, — No  estoppel  lies  in  favor 
of  a  plaintiff  who  knew  the  truth  before  the  transaction  in  suit, 
p.  461. 

8.  Partnership. — Partners, — EstoppeL — Indemnity, — A  person 
holding  himself  out  as  a  partner,  though  the  creditor  knew 
that  such  person  was  to  be  indemnified  by  the  real  partners, 
is  estopped  to  deny  that  he  was  a  partner,  but  is  primarily 
liable  to  such  creditor,  the  indemnitors  being  liable  to  him. 
p.  461. 

9.  Same.  —  Parties,  —  Corporations,  —  A  corporation  has  no 
power  to  enter  into  a  partnership,  unless  its  charter  or  the 
statute  confers  same.    p.  462. 

10.  Same. — Corporations, — Estoppel, — ^A  corporation,  thou|^  it 
may  not  lawfully  become  a  partner,  is  estopped  to  deny  that 
it  is,  in  an  action  by  a  third  person  against  it  for  the  enforce- 
ment of  a  contract  made  for  the  furtherance  of  the  objects 
of  its  creation,    p.  462. 

11.  Same. — Street  Railroads, — Electric  Parks. — A  contract  by  a 
partnership,  of  which  a  street  railroad  company  was  a  mem- 
ber, to  construct  the  buildings  for  an  ''electric  park,'*  one  mo- 
tive being  the  increase  of  such  company's  traffic,  renders  such 
company  liable,  by  estoppel,  for  the  cost  of  such  construction, 
p.  462. 

12.  Contracts. — Ultra  Vires, — Illegal. — Corporations, — ^A  con- 
tract made  by  a  corporation,  because  of  which  others  have 
been  induced  to  expend  money,  binds  such  corporation,  where 
such  contract  is  merely  ultra  vires,  and  not  illegal,    p.  462. 


NOVEMBER  TERM,  1906.  457 

Breinig  v.  Sparrow — 39  Ind.  App.  455. 

13.  PARTNERSHiP.-^treet  Railroad8.Sleetric  Parks.— A  street 
railroad  company  which  contracts  with  owners  of  an  ''electric 
park"  to  assist  them  in  constructing  such  park,  in  considera- 
tion of  a  share  in  the  profits  to  be  derived,  is  liable  to  the 
building  contractors  of  such  park,  though  it  has  no  interest  in 
the  ownership  thereof,    p.  463. 

14.  Same. — Street  RaUroada. — Electric  Parke. — Contracts. — 
Construction  by  Acta. — A  contract  by  which  a  street  railroad 
company  was  to  give  help  and  asistance  to  the  owners  of  an 
''electric  park*'  in  consideration  of  certain  profits,  will  be  con- 
strued in  the  light  of  the  subsequent  conduct  of  the  parties, 
in  determining  what  was  meant  thereby,    p.  464. 

15.  Same.  —  Street  Railroads.  —  Estoppel.  —  Where  a  street 
railroad  company  enters  into  a  contract  with  the  owners  of 
an  "electric  park"  to  give  assistance  in  the  construction  of 
necessary  buildings,  because  of  which  plaintiff  constructed 
such  buildings,  largely  under  the  direct  supervision  of  the 
officers  of  such  company,  such  company  cannot  be  heard  to 
deny  its  liability  therefor,    p.  464. 

16.  COEPORATIONS.— C/itra  Vires  Acts.— Personal  Liability  of  Of- 
ficers.— ^Where  a  street  railroad  company  is  held  liable  on  ac- 
count of  a  partnership  entered  into  by  it  ultra  vires,  its  offi- 
cers cannot  be  held  liable  on  the  ground  that  they  acted  with- 
out authority  in  the  partnership  transaction,    p.  467. 

From  Knox  Circuit  Court;  Orlando  H.  Cobb,  Judge. 

Suit  by  George  M.  Sparrow  against  Henry  L.  Breinig 
and  others.  From  a  decree  for  plaintiff,  defendants  ap- 
peal.   Affirmed  in  part.    Reversed  in  part. 

C.  B.  Kessinger  and  Cullop  &  Shaw,  for  appellaifts. 

Samuel  W.  Williams  and  Benjamin  M.  Willoughby,  for 
appellee. 

RoBY,  J. — Suit  by  appellee  against  appellants  for  the 
foreclosure  of  a  mechanic's  lien  and  for  a  personal  judg- 
ment. 

Benjamin  G.  Hudnut  and  the  Vincennes  Citizens  Street 
Railway  Company  appealed  from  the  judgment  for  $3,630 
rendered  against  them  and  their  coappellants  Breinigs. 
The  error  assigned  by  each  of  said  appellants  is  in  the 
overruling  of  their  separate  motions  for  a  new  trial,  and  the 
groimds  stated  in  such  motions  are  that  the  finding  of  the 
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court  was  not  sustained  by  sufficient  evidence  and  was  con- 
trary to  law. 

Appellee,  on  May  10,  1904,  entered  into  a  building  con- 
tract, in  writing,  by  which  he  agreed  to  construct  a  casino 
or  electric  park,  on  Fairground  avenue,  in  Vincennes, 
Indiana,  in  accordance  with  certain  plans  and  specifica- 
tions, and  in  consideration  of  $3,108.75,  seventy-five  per 
cent  of  said  price  to  be  paid  upon  estimates  during  the  con- 
struction, and  the  residue  at  the  completion  of  said  build- 
ing. The  contract  was  signed  by  Henry  L.  Breinig  and 
appellee.  It  is  sought  in  this  suit  to  hold  appellants  Hud- 
nut  and  said  company  for  the  contract  price  of  said  build- 
ing, upon  two  theories  set  up  in  different  paragraphs  of 
complaint:  (1)  That  they  held  themselves  out  as  partners 
with  the  Breinigs,  under  the  firm  name  and  style  of  H. 
Breinig;  (2)  that  they  were  in  fact  associated  vnth 
Breinigs  in  said  enterprise  and  therefore  liable  with  them 
under  said  name.  There  was  a  trial  by  the  court,  without 
a  jury,  and  a  finding  for  appellee,  as  against  the  three 
Breinigs  and  appellants  Hudniit  and  said  company  and 
each  of  them,  in  the  sum  of  $3,630,  for  which  sum  judg- 
ment was  accordingly  rendered.  Before  executing  the  con- 
tract sued  upon,  appellee  read  a  contract  which  had  been 
theretofore  executed  and  which  was  in  the  words  and  figures 
following : 

"Terre  Haute,  Indiana,  May  2,  1904. 

This  indenture  made  as  above  dated  between  Henry 
L.  Breinig,  Charles  O.  Breinig,  and  George  J.  Breinig, 
all  of  Terre  Haute,  Indiana,  their  successors  and  as- 
signs, first  parties,  and  the  Vincennes  Citizens  Street 
Kailway  Company  of  Vincennes,  Indiana,  its  suc- 
cessors and  assigns,  second  party,  \vitnesseth: 

Whereas,  said  first  parties  have  leased  from  Fred 
Fossmeyer,  of  Vincennes,  Indiana,  a  certain  tract  of 
ground  on  Fairground  avenue  in  said  city  and  situated 
also  on  the  street  railway,  and  whereas,  it  is  the  inten- 
tion of  said  parties  of  the  first  part  to  conduct  upon 
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said  ground  various  amusements,  consisting  of  a 
theatre,  merry-go-round,  and  other  forms  of  amuse- 
ment, and  whereas,  in  the  conduct  of  said  business  it 
is  presumed  that  certain  benefits  to  the  street  railway- 
will  be  derived,  and  whereas,  in  order  to  procure 
funds  for  the  establishment  and  conduct  of  said  amuse- 
ment it  is  necessary  that  aid  and  assistance  be  extended 
said  first  parties  by  said  second  party,  now,  therefore, 
this  agreement  witaesseth: 

(1)  That  first  parties  in  procuring  the  help  and 
assistance  of  said  second  party,  either  by  indorsement 
or  otherwise,  hereby  obligate  themselves  fully  to  pay 
off  any  and  all  obligations  guaranteed  or  indorsed  by 
second  party.  (2)  That  in  the  conduct  of  said  amuse- 
ments above  referred  to  the  first  parties  hereby  agree 
to  establish  and  maintain  only  first-class,  respectable 
lines  of  amusements.  (3)  That  said  first  parties 
agree  that  said  amusements  shall  be  carried  on  under 
the  name  of  the  "Electric  Park,"  and  that  the  entrance 
fee  thereto  shall  in  no  case  be  less  than  ten  cents  per 
person,  and  that  when  patrons  have  walked  to  said 
park  and  paid  ten  cents  admission  thereto  said  amount 
shall  accrue  wholly  to  first  parties,  and  that  when 
patrons  shall  have  ridden  to  said  park  and  paid  fifteen 
cents  thereto,  including  transportation  and  admission, 
of  said  latter  amount  the  sum  of  seven  cents  per  pas- 
senger shall  accrue  wholly  to  said  first  parties  and  the 
sum  of  eight  cents  per  passenger  to  said  second  party, 
settlement  to  be  made  weekly,  and  as  the  essence  of 
this  agreement  is  mutual  profit,  said  first  parties  agree 
to  use  their  best  endeavor  to  induce  travel  to  said  park 
over  the  lines  of  railway  of  said  party.  (4)  That  as 
mutual  results  beneficial  to  all  parties  hereto  are  pre- 
sumed to  follow  the  instalment  of  said  park,  it  is 
hereby  mutually  agreed  that  all  parties  hereto  shall 
work  in  harmony  to  that  end  in  all  things  relating 
thereto.  (5)  That  neither  party  hereto  is  to  sell, 
assign,  or  transfer  any  rights  hereunder  without  the 
written  consent  of  the  other,  but  this  contract  may  be 
altered  or  amended  at  any  time  by  both  parties  mu- 
tually consenting  in  writing.  (6)  That  said  second 
party  is  to  wire  said  park  for  light  and  power  pur- 
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poses  at  its  expense  and  furnish  current  to  said  first 
parties  for  power  and  light  at  six  cents  per  1,000 
K.  W.,  settlement  to  be  made  weekly.  (7)  That  for 
and  in  consideration  of  the  sum  of  $1,  and  other  con- 
siderations herein  named,  this  contract  and  agreement 
is  signed  by  all  parties  hereto  this  2d  day  of  May, 
1904.  (8)  That  this  agreement  be  and  remain  in 
full  force  and  effect  from  this  date  until  October  1, 
1906.     Executed  in  duplicate. 

Henry  L.  Breinig, 

Charles  O.  Breinig, 

(Jeorge  J.  Breinig, 
Vincennes  Citizens  Street  Railway  Company, 

By  B.  G.  Hudnut,  president" 

This  instrument  does  not  contain  an  agreement  in  express 
terms  by  the  railway  company  to  make  advances, 

1.  but  such  arrangement  is  impliable,  and  the  agree- 
ment relative  thereto  might  rest  in  parol. 

Partnership  is  defined  as  "the  relation  subsisting  between 

two  or  more  persons  who  have  contracted  together  to  share^ 

as  common  owners,  the  profits  of  the  business  carried 

2.  on  by  all  or  any  of  them  on  behalf  of  all  of  them." 
Shumaker,  Partnership    (2d  ed.),  §1.     See,  also, 

Meehan  v.  Valentine  (1892),  145  U.  S.  611,^12  Sup.  Ct. 
972,  36  L.  Ed.  835. 

"It  is  now  well  established  that  the  fundamental  rule  to 

be  observed  in  determining  the  existence  of  a  partnership 

is  that  regard  must  be  paid  to  the  true  contract  and 

8.     intention  of  the  parties,  as  appearing  from  all  the 

facts  of  the  case."     Shumaker,   Partnership    (2d 

ed.),  §13.    And  see  Bradley  v.  Ely  (1899),  24  Ind.  App. 

2,  79  Am.  St  251. 

The  intention  which  controls  in  determining  the  exist- 
ence of  the  relation  is  the  legal  intention  deducible  from 
the  acts  of  the  parties.     If  they  intend  to  do  the 
4.     things  which  in  law  constitute  a  partnership,  then 
they  are  partners,  although  their  purpose  was  to 
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avoid  the  creation  of  such  relation,  and  they  have  carried  it 
to  the  extent  of  expressly  stipulating  that  they  are  not  to  be 
partners.  Bradley  v.  Ely,  supra;  Shrum  v.  Simpson 
(1900),  155  Ind.  160,  49  L.  R.  A.  792;  Shumaker,  Part- 
nership (2d  ed.),  §13. 

"The  ultimate  and  conclusive  test  of  a  partnership  is  the 

co-ownership  of  the  profits  of  the  business.     If  there  is 

community  of  profits,  a  partnership  follows.     Com- 

5.  munity  of  profits  means  a  proprietorship  in  them,  as 
distinguished  from  a  personal  claim  upon  the  other 

associate.  In  other  words,  a  property  right  in  them  from 
the  start  in  one  associate  as  much  as  in  the  other."  Bradley 
V.  Ely,  supra.  See,  also,  Macy  v.  Kombs  (1860),  15  Ind. 
469,  77  Am.  Dec  103;  Emmons  v.  Newman  (1871),  38 
Ind.  372. 

The  doctrine  of  estoppel  operates  against  one  who  know- 
ingly suffers  himself  to  be  represented  as  a  partner  in  a  par- 
ticular firm,  and  renders  him  liable  to  one  who  is 

6.  thereby  induced  to  give  credit  to  the  firm.    Booe  v. 
Caldwell   (1859),   12   Ind.   12;   Dailey  v.   Koons 

(1878),  64  Ind.  545;  Thompson  v.  First  Nat  Bank 
(1884),  111  U.  S.  529,  4  Sup.  Ct.  689,  28  L.  Ed.  507; 
Shumaker,  Partnership  (2d  ed.),  §35. 

There  can  be  no  basis  for  an  estoppel  where  the  party 

seeking  to  raise  it  knew  the  truth  from  the  beginning, 

.   therefore,  where  a  creditor  knows  of  the  holding 

7.  out,  but  also  knows  that  the  parties  are  not  part- 
ners, no  estoppel  in  his  favor  arises.    Booe  v.  Caldr 

well,  supra;  Shumaker,  Partnership  (2d  ed.),  §35,  p.  73. 

Knowledge  by  the  creditor  that  the  real  partners  have 

agreed  to  indemnify  the  party  lending  his  name,  does  not 

prevent  an  estoppel  a^inst  him,  but  so  holding  him- 

8.  self  out  he  becomes  primarily  liable  to  a  creditor 
and  must  seek  his  indemnity  from  those  who  prom- 
ised it.     Shumaker,  Partnership  (2d  ed.),  §35,  p.  67;  1 
Lindley,  Partnership  (5th  ed.),  *41. 
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A  corporation  has  no  power  to  enter  into  a  contract  of 
partnership,    unless   such    power   is   expressly   conferred. 
Peaarce  v.  Madison,  etc.,  R.  Co.  (1858),  21  How. 
9.     441,  16  L.  Ed.  184 ;  Pittsburgh,  etc.,  R.  Co.  v.  Keo- 
kuk, etc..  Bridge  Co.  (1889),  131  U.  S.  371,  9  Sup. 
Ct.  770,  33  L.  Ed.  157;  1  Clark  &  Marshall,  Priv.  Corp., 
§185;  Geurinck  v.  Alcott  (1902),  66  Ohio  St  94,  63  N.  E. 
714.    Exceptions  to  the  rule  arise  when  the  corporation  is 
expressly  authorized  by  its  charter  to  make  such  contracts. 
Butler  V.  American  Toy  Co.    (1878),  46  Conn.   136;  1 
Clark  &  Marshall,  Priv.  Corp.,  §185d,  p.  493. 

Nor  does  it  apply  to  prevent  the  law  from  imposing  upon 

the  corporation  the  liability  of  a  partner  as  to  third  persons 

by  reason  of  a  contract  made  by  it  in  furtherance 

10.  of  the  objects  of  its  creation,  for  the  law  may  impose 
such  a  liability  not  only  when  there  is  no  intention 

to  become  a  partnership,  but  also  when  no  contract  of  part- 
nership could  have  been  made.  Cleveland  Paper  Co.  v. 
Courier  Co.  (1887),  67  Mich.  152;  Catskill  Bank  v.  Gray 
(1852),  14  Barb.  471;  French  v.  Donohue  (1882),  29 
Minn.  Ill,  12  N.  W.  354;  1  Clark  &  Marshall,  Priv.  Corp., 
§185d,  p.  493. 

The  contract  herein  set  out  was  intended  to  further  the 

business  of  the  appellant  corporation.     Its  terms  and  the 

facts  proved  show  that  it  was  made  for  the  purpose 

11.  of  creating  additional  traflSc.    If  the  park  had  been 
put  in  operation  and  proved  a  source  of  income  to 

the  corporation,  the  contract  thus  executed  by  one  party 
and  its  benefits  received  by  the  other  would  have  been  bind- 
ing upon  both,  but  the  operation  of  such  park  and  the  receipt 
of  such  additional  income  is  not  essential  to  the  liability 
which  is  based  upon  the  principle  of  estoppel. 

If  a  corporation  makes  a  contract  which  is  merely  ultra 

vires  and  not  illegal,  and  others  have  thereby  been  induced 

to  expend  money,  the  corporation  will  be  bound  by 

12.  its  contract.     State  Board,  etc,  v.  Citizens  St.  R. 
Co,  (1874),  47  Ind.  407,  17  Am.  Rep.  702;  Wright 
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V.  Hughes  (1889),  119  Ind.  324,  12  Am.  St.  412;  Frank- 
lin  Nat  Bank  v.  Whitehead  (1898),  149  Ind.  560,  39  L. 
R  A.  725,  63  Am.  St.  302 ;  Bedford,  etc.,  R.  Co.  v.  Mc- 
DonaU  (1897),  17  Ind.  App.  492,  60  Am.  St.  172;  City* 
of  Valparaiso  v.  Valparaiso  City  Water  Co.  (1903),  30 
Ind.  App.  316. 

It  is  declared  in  the  contract  that  "the  essence  of  this 
agreement  is  mutual  profit ;"  "that  mutual  results  beneficial 

to  all  parties  hereto  are  presumed  to  follow  the  in- 
13.     stallation  of  said  park;"  and  "that  when  patrons 

shall  have  ridden  to  said  park  and  paid  fifteen  cents 
thereto,  including  transportation  and  admission,  of  said 
latter  amount  the  sum  of  seven  cents  per  passenger  shall 
accrue  wholly  to  said  first  parties  and  the  sum  of  eight  cents 
per  passenger  to  said  second  party."  The  agreement  thus 
expressed  is  to  share  certain  profits  arising  from  the  con- 
duct of  a  joint  undertaking.  To  the  creation  of  such  profits 
each  party  makes  certain  contributions,  and  whatever  rela- 
tion exists  is  limited  to  such  enterprise.  Heshion  v.  Julian 
(1882),  82  Ind.  576.  It  is  not  necessary  to  the  existence 
of  a  partnership  that  both  parties  own  a  part  of  all  prop- 
erty contributed  to  the  common  enterprise.  The  use  of 
property  to  which  one  party  retains  title  may  be  given  by 
him  as  the  whole  or  part  of  his  contribution  to  the  joint 
enterprise.  The  lawyer  retains  title  to  his  library,  the  mer- 
chant to  furniture  and  fixtures,  the  landowner  to  his  build- 
ing, adding  to  the  capital  of  his  firm  the  amount  that  the 
use  of  such  property  may  be  worth  to  it.  The  essence  of 
the  business  thereafter  carried  on  being  mutual  profit.  It 
is  expressly  stipulated  that  the  fimd  created  by  carrying 
and  admitting  persons  to  the  park  shall  be  divided,  both 
railway  company  and  park  management  having  an  interest 
therein.  To  produce  this  fimd  is  the  ultimate  purpose  of 
the  arrangement.  The  use  of  the  transportation  facilities 
possessed  by  the  railway  company  is  an  essential  factor  in 
its  creation.     The  existence  of  a  park  and  the  operation  of 
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amusements  calculated  to  attract  the  public  is  also  an  essen- 
tial factor  thereto.  The  park  company  would  not  be  liable 
for  operating  expenses  of  the  railway,  any  more  than  the 
lawyer  who  used  the  library  owned  by  his  associate  would 
become  thereby  liable  for  the  purchase  price  of  the  books 
or  the  cost  of  insuring  them,  in  the  absence  of  a  contract 
creating  such  liability.  Neither  would  the  railway  com- 
pany be  liable  for  the  operating  expenses  of  the  park  in  the 
absence  of  some  agreement  therefor,  but  the  contribution  to 
the  business  which  the  railway  agrees  to  make  is  not  limited 
to  the  use  of  its  line. 

In  order  to  consummate  a  common  enterprise  "it  is  neces- 
sary that  aid  and  assistance  be  extended  said  first  parties 
by  said  second  party."    The  stipulation  follows  that 

14.  the  "first  parties  in  procuring  the  help  and  assist- 
ance of  said  second  party,  either  by  indorsement  or 

otherwise,  hereby  obligate  themselves  fully  to  pay  oflF  any 
and  all  obligations  guaranteed  or  indorsed  by  said  second 
party."  In  the  end,  the  cost  of  the  improvement  was  to  bo 
borne  by  the  owners  of  the  park.  What  the  railway  com- 
pany was  to  do  in  the  way  of  assisting  in  the  procurement 
of  funds  "for  the  establishment  and  conduct  of  said  amuse- 
ment" is  not  specifically  stated.  That  it  was  to  do  some- 
thing is  clearly  implied.  The  subsequent  conduct  of  the 
parties  therefore  became  relevant  both  as  tending  to  show 
what  construction  they  placed  upon  the  contract  and  for  the 
purpose  of  affording  evidence  as  to  those  terms  which  were 
not  reduced  to  writing. 

The  grounds  upon  which  the  building  was  erected  by 

appellee  were  owned  by  Fred  Fossmeyer.    They  were  leased 

by  him  to  the  Breinigs  on  April  4,  1904.     Appel- 

15.  lant  Hudnut  was  the  president  and  principal  owner 
of  the  railway  company.     Mr.  Henry  was  its  gen- 
eral manager,  Mr.  Gordon  its  secretary  and  treasurer,  and 
also  private   secretary   for   appellant  Hudnut,   and  these 
three  gentlemen  constituted  its  board  of  directors.    Hudnut 
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selected  the  Fossmeyer  land  as  the  most  available  which 
could  be  procured  for  the  purpose,  having  first  examined 
other  tracts  and  offered  to  lease  ground  belonging  to  the  fair 
association.  He  told  H.  L.  Breinig  to  go  to  a  certain  archi- 
tect for  plans  for  the  building.  Said  Breinig  went  there 
and  told  the  architect  that  Hudnut  sent  him.  When  bids 
were  submitted,  Breinig  took  them  to  Hudnut,  who  told 
him  to  accept  that  of  appellee,  which  was  the  lowest  Brei- 
nigg  had  no  capital  of  any  consequence,  and  told  Hudnut 
that  it  would  take  $5,000  or  $6,000  to  make  the  improve- 
ments. Hudnut  told  them  to  go  ahead  and  make  them,  and 
subsequently  had  the  written  contract  above  set  out  pre- 
pared by  his  own  attorney.  It  took  about  five  weeks  to 
complete  the  building,  during  which  time  Mr.  Henry  was 
on  the  ground  about  every  day,  and  exercised  a  direct  super- 
vision over  the  improvement,  carrying  such  supervision  to. 
the  extent  of  changing  the  plan.  When  the  building  was 
about  completed  Hudnut  examined  it,  directed  that  the 
ceiling  be  put  on,  and  then  told  appellant  Breinig,  who  was 
at  Terre  Haute,  that  the  building  was  done.  He  signed  a 
note  with  said  Breinig  for  $1,000  "on  a  merry-go-round." 
He  also  advanced  said  Breinig  $500,  taking  his  note,  and 
told  him  that  he  and  the  railroad  company  would  sign  a 
note  for  $3,000  if  he  (Breinig)  could  procure  a  loan.  Said 
Breinig  was  unable  to  get  the  liquor  license.  The  building 
was  then  moved  across  the  corporation  line,  Henry  direct- 
ing where  it  should  be  placed.  Still  being  unable  to  pro- 
cure the  license,  Hudnut  "said  he  did  not  want  to  put  any 
more  money  in  the  enterprise.  He  had  put  in  as  much  as 
he  cared  to  put  in."  Appellee  knew  that  said  Breinig  was 
never  "worth  anything,"  and  that  Hudnut  was  "a  man  of 
means."  Breinig  told  him  that  'TSudnut  was  to  finance  the 
whole  thing,"  and  showed  him  the  contract  herein  set  out, 
which  Sparrow  read,  after  which  he  entered  into  the  build- 
ing contract,  constructed  the  casino,  and  did  other  work  at 
the  instance  of  said  Breinig,  Hudnut  and  Henry,  the  value 

Vol.  39—30 
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of  which  is  included  in  the  judgment,  and  no  part  of  which 
has  been  paid. 

It  is  not  necessary  upon  these  facts  to  determine  whether, 
taken  in  connection  with  the  written  contract,  they  are  suffi- 
cient to  justify  a  finding  that  the  railway  company  was  a 
joint  party  with  the  Breinigs  to  the  Sparrow  contract  by 
reason  of  the  conduct  of  the  officers  of  the  railway  company. 
The  inspection  of  the  contract  in  question  by  appellee  does 
not  conclusively  establish  knowledge  on  the  part  of  the  lat- 
ter that  the  railway  company  was  not  a  party  to  the  enter- 
prise. Had  the  court  found  that  Sparrow  did  know  that 
no  partnership  relation  existed,  it  would  then  become  neces- 
sary to  determine  whether  there  was  an  actual  partnership, 
but  the  finding  of  the  court  carries  with  it  a  finding  within 
the  issues  that  he  did  not  have  such  knowledge,  and  we  hold 
without  hesitation  that  one  who  causes  a  contract  to  be  so 
prepared  as  that  a  person  of  ordinary  understanding,  read- 
ing it,  is  thereby  induced  to  believe  that  a  partnership  ex- 
ists, and  whose  conduct,  extrinsic  to  the  writing,  accords 
with  such  conclusion,  cannot  subsequently,  after  a  third 
party  has  parted  with  value  upon  the  strength  of  the  belief 
thus  induced,  be  permitted  to  deny  liability. 

The  practical  interpretation  placed  upon  this  contract  by 
its  officers  justified  appellee  in  relying  upon  it  as  evidencing 
the  responsibility  of  the  railway  company.  During  the  en- 
tire transaction,  Hudnut  was  treated  by  the  corporation  so 
as  to  indicate  that  such  contract  was  subject  to  the  inter- 
pretation which  he  might  place  upon  it.  Its  board  of  di- 
rectors, its  officers,  and  the  majority  of  its  stockholders, 
participated  in  both  the  enterprise  and  interpretation  of 
the  contract.  Having  thus  induced  appellee  to  incur  the 
expense  incident  to  the  construction  of  the  building  in  ac- 
cordance with  the  contract  which  he  was  also  thus  caused 
to  make,  it  is  bound  to  him  therefor. 

The  railway  company  being  held  liable,  the  proposition 
that  an  officer  of  a  corporation,^  acting  without  authority. 
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binds  himself,  is  not  material.     The  facts  do  not 
16.     seem  to  us  suflScient  to  establish  the  liability  of 

Hudnut. 
Judgment  reversed  as  to  appellant  Hudnut,  and  affirmed 
as  to  the  other  appellants. 


Hurst  et  al.  v.  Hawkins,  Guardian. 

[No.  6^06.     Filed  November  13,  1906.     Rehearing  denied  Feb- 
ruary 7,  1907.] 

1.  Judgment. — Form  of. — Guardian  and  Ward. — Real  Property. 
— Title. — Parties. — The  ward  is  not  a  necessary  party  with 
his  guardian,  in  an  action  to  recover  possession  of  real  es- 
tate, but  the  judgment,  sustaining  the  guardian's  action, 
should  be  taken  in  the  name  of  the  ward.    p.  469. 

2.  Appeal.  —  Parties.  —  Death  before  Appeal.  * —  Where  a 
party,*  in  whose  favor  judgment  is  rendered,  dies  before  ap- 
peal, the  person  in  whose  favor  the  action  might  have  been 
revived,  if  death  had  occurred  before  judgment,  is  the  proper 
party  appellee,    p.  469. 

3.  Guardian  and  Ward.— Death  of  Ward.— Effect. — ^The  death 
of  the  ward  ends  the  guardianship;  and  the  only  duty  left  to 
the  guardian  is  to  make  his  final  report,  unless  the  personal 
estate  amounts  to  $500,  or  less,  in  which  event  it  is  the  guard- 
ian's duty  to  settle  such  estate  without  letters  of  administra- 
tion,   p.  469. 

4.  Abatement  and  Revival. — Parties.— Beal  Property. — Actions 
to  recover  possession  of  real  estate,  upon  the  death  of  a  party, 
revive  in  favor  of  the  heirs  at  law.    p.  469. 

5.  Appeal.  —  Gvxirdian  and  Ward.  —  Death  of  Ward  before 
Appeal.  —  Real  Property.  —  An  appeal  from  a  judgment 
in  favor  of  the  ward  for  the  recovery  of  real  property,  where 
the  ward  dies  after  judgment  and  before  appeal,  is  a  nullity, 
where  the  guardian  only  is  made  the  appellee,    p.  470. 

6.  Same. — Assignment  of  Errors. — Amendment  by  Substitution 
of  Party  after  Expiration  of  Year. — The  assignment  of  errors 
cannot  be  amended  after 'the  expiration  of  the  year  within 
which  the  appeal  must  be  taken,  by  the  substitution  of  a  dif- 
ferent appellee,    p.  470. 

7.  Same. — Parties. — Guardian. — Whether  Service  on,  Official 
or  Personal. — Service  of  notice  of  an  appeal  on  a  guardian  in 
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her  official  capacity  is  not  service  upon  such  guardian  in  her 
personal  capacity,  p.  470. 
8.  Appeal. — Extension  of  Time  far  Taking.— Fraud. — ^The  time 
for  taking  an  appeal  will  not  be  extended  by  the  Appellate 
Court,  ercept  in  a  clear  case  of  fraud;  and  the  failure  of  a 
guardian  to  inform  appellants  of  the  death  of  her  ward,  who 
died  before  appeal,  and  in  whose  favor  judgment  had  beoi  ren- 
dered, does  not  constitute  fraud,  though  such  ward  did  not 
live  in  their  vicinity,    p.  471. 

From  Noble  Circuit  Court;  Joseph  W.  Adair,  Judge. 

Action  by  Flora  Hawkins,  as  guardian  of  Oliver  M. 
GriflSn,  against  George  E.  Hurst  and  others.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.     Appeal  dismissed. 

Levi  W.  Welker,  Joseph  L,  Mayer,  Bobert  W.  McBride 
and  8.  J.  North,  for  appellants, 

Ira  M.  Sharp,  for  appellee. 

Black,  J. — Flora  Hawkins,  as  guardian  of  the  person 
and  estate  of  Oliver  M.  GriflSn,  a  person  of  unsound  mind, 
brought  suit  against  John  M.  Hurst,  upon  whose  death  the 
appellants,  by  order  of  the  court  below,  pending  the  pro- 
ceedings therein,  were  substituted  as  defendants.  Such  pro- 
ceedings were  had  that  thereafter  judgment  was  rendered 
March  30,  1905,  whereby  it  was  adjudged  and  decreed  that 
the  plaintiff's  ward — said  QtiflSn — ^was  the  owner  in  fee 
simple  of  a  certain  undivided  part  of  certain  described  real 
estate  in  Kosciusko  county,  and  that  certain  sheriff's  sales 
were  invalid  as  to  said  portion  of  the  real  e^te  and  should 
be  set  aside.  From  this  judgment  the  defendants  therein 
brought  this  pretended  appeal  making  "Flora  Hawkins,  as 
guardian  of  the  person  and  estate  of  Olivei:  M.  GriflSn,''  the 
sole  appellee.  The  transcript  ofHlie  record  on  appeal  was 
filed  March  5, 1906.  The  appellee,  June  15,  1906,  filed  her 
verified  petition  and  motion  to  strike  the  appeal  from  the 
docket,  showing  that  July  12,  ld05,  after  the  rendition  of 
said  judgment  in  favor  of  her  ward,  he  died  at  Boone 
county,  Indiana,  and  left  surviving  him  as  his  only  heir  at 
law  his  sister,  said  Flora  Hawkins,  who  as  such  heir  sue- 
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ceeded  to  all  the  right,  title,  and  interest  of  her  deceased 
ward,  in  and  to  the  subject-matter  of  the  action,  and  that 
no  notice  of  the  appeal  had  been  served  upon  her  herein, 
other  than  in  her  capacity  as  guardian  of  said  Griffin. 
Thereupon,  June  25,  1906,  the  appellants  asked  leave  to 
amend  their  assignment  of  errors  by  adding  thereto  the 
name  of  Flora  Hawkins,  in  her  personal  capacity. 

While  it  was  not  necessary  to  make  the  ward  a  party 

with  his  guardian,  the  judgment  affecting  the  ward's  title 

to  real  estate  was  properly  rendered  in  favor  of  the 

1.  ward.    The  statute  provides  that  in  case  of  the  death 
of  any  or  all  the  parties  to  a  judgment  before  an 

appeal  is  taken,  an  appeal  may  be  taken  by,  and  notice  of 
an  appeal  served  upon,  the  persons  in  whose  favor 

2.  and  against  whom  the  action  might  have  been  re- 
vived if  death  had  occurred  before  judgment.    §648 

Bums  1901,  §636  R.  S.  1881.     The  guardianship,  by  the 
express  terms  of  the  statute,  terminated  on  the  death  of  the 
ward.    §2722  Bums  1901,  §2552  R  S.  1881.    It  then  be- 
came the  duty  of  the  guardian  to  account  for  and 

3.  pay  over  to  the  proper  person  all  of  the  estate  of  her 
ward  remaining  in  her  hands,  and,  if  the  ward's  per- 
sonal estate  did  not  exceed  $500,  to  report  the  death  and 
the  amount  and  condition  of  the  ward's  estate  to  the  proper 
court,  and  to  proceed  to  settle  such  estate  without  letters  of 
administration.  §2685,  cl.  4,  §2687  Bums  1901,  §§2521, 
2523  R  S.  1881;  Stumph  v.  Pfeiffer  (1877),  58  Ind.  472. 

The  successor  to  the  interest  of  the  ward  involved  in  this 

action  was  his  heir  at  law.    If  the  ward  had  died  pending 

the  suit  in  the  court  below,  it  would  have  been 

4.  proper  to  substitute  his  heir  as  plaintiff,  instead  of 
the  guardian,  who  thereafter  had  no  interest  in  the 

ward's  real  estate  except  to  subject  it  to  the  payment  of 
debts  if  needed  therefor,  in  case  the  settlement  of  such  de- 
cedent's estate  without  letters  of  administration  should  de- 
volve upon  the  guardian,  as  above  stated. 
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When  the  appeal  was  brought  naming  the  guardian  of 

the  person  in  whose  favor  the  judgment  was  rendered  as 

appellee,  there  was  no  such  guardian,  and  the  heir 

6.     should  have  been  made  appellee  at  the  institution 

of  the  appeal.     The  pretended  appeal,  therefore, 

without  any  appellee,  was  a  nullity. 

Now,  after  more  than  a  year  from  the  rendition  of  the 

judgment,  and  after  the  expiration  of  the  time  within  which 

an  appeal  might  be  brought  against  the  heir,  it  is 

6.  sought,  not  in  terms  to  substitute  the  heir  as  appel- 
lee, but  to  amend  the  assignment  of  errors  by  adding 

the  name  of  the  heir  to  that  of  a  person  as  guardian  who  no 
longer  exists  in  the  capacity  of  guardian,  for  the  purposes 
of  this  cause;  that  is,  in  a  pretended  appeal,  which  is  in 
truth  a  mere  nullity,  being  without  an  appellee,  to  make  the 
heir  an  appellee,  which,  if  permissible  in  any  case,  would 
amount  here  to  the  commencement  of  an  appeal  after  the 
time  limited  therefor  by  statute.  See  Taylor  v.  Elliott 
(1876),  62  Ind.  588;  Taylor  v.  Elliott  (1876),  53  Ind. 
441;  Moore  v.  Slack  (1894),  140  Ind.  38;  Doble  v.  Brown 
(1898),  20  Ind.  App.  12  ]Hemtt  v.  Mills  (1901),  27  Ind. 
App.  218. 

The  motion  of  the  appellants  to  amend  the  assignment  of 
errors  is  overruled,  and  the  appeal  is  dismissed 

On  Petition  fob  Reheabing. 

Hadley^  J. — ^Appellants  have  filed  a  petition  for  a  re- 
hearing in  the  above  cause,  and  earnestly  insist  that  the 
opinion  heretofore  given  is  erroneous.     They  base 

7.  their  contention  upon  the  premise  that  since  the 
summons  or  notice  of  appeal  was  directed  to  and 

served  upon  Flora  Hawkins,  as  guardian  of  the  person  and 
estate  of  Oliver  M.  GriflSn,  this  brought  Flora  Hawkins  in 
her  own  person  before  the  court  and  within  its  jurisdiction. 
This  is  a  false  premise;  and  appellants,  in  fact,  concede 
this  when  they  petition  this  court  to  permit  them  to  amend 
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the  assignment  of  errors  and  make  her  a  party  thereto.  If 
she  is  already  within  the  jurisdiction  of  the  court,  the  in- 
sertion of  her  name  in  the  assignment  of  errors  would  make 
little  difference.  Flora  Hawkins,  as  guardian  of  the  person 
and  estate  of  Oliver  M.  Griffin,  in  legal  contemplation,  is  an 
entirely  different  person  from  Flora  Hawkins  in  her  per- 
sonal capacity.  In  re  Batchelder  (1888),  147  Mass.  465, 
18  ]Sr.  E.  225;  Johnson  v.  Graves  (1891),  129  Ind.  124; 
Lomerson  v.  Vroom  (1886),  42  N.  J.  Eq.  290,  11  Atl.  13. 
If  this  were  an  original  proceeding  instituted  against  Flora 
Hawkins,  as  guardian  of  the  person  and  estate  of  Oliver  M. 
Griffin,  and  summons  had  been  served  on  her  as  such  guard- 
ian only,  surely  no  one  would  contend  that  judgment  might 
be  rendered  in  such  proceeding  against  her  personally. 
When  this  appeal  was  taken  the  appellee  named  herein  had 

ceased  to  exist.     Notice  of  this  appeal  was  pre- 
5.     tended  to  be  served  on  this  non-existent  person. 

Such  an  appeal  is  a  fiction,  a  nullity,  as  is  well 
established  by  the  authorities  cited  in  the  original  opinion. 
Whether  this  court  has  the  inherent  power  to  relieve  against 

actual   fraud   and   concealment   by   extending   the 
8.     statutory  time  for  taking  an  appeal — and  this  is  what 

is  virtually  asked  for  here — ^we  do  not  decide.  Such 
a  power,  if  ever  exercised,  should  only  be  invoked  in  the 
clearest  cases  and  where  the  party  seeking  its  aid  is  wholly 
without  fault.     This  is  not  the  case  here. 

The  only  claim  of  concealment  or  deception  is  of  a  nega- 
tive sort  Appellee  was  under  no  obligation  whatever  to 
inform  appellants  of  the  death  of  her  ward.  Appellants 
made  no  effort  to  ascertain  the  condition  of  the  guardian- 
ship during  the  period  from  the  rendition  of  the  judgment 
to  the  taking  of  the  appeal.  And,  while  they  did  not  live 
in  the  same  vicinity,  yet,  with  the  modem  means  of  com- 
munication, this  is  no  valid  excuse.  Moreover,  appellants 
took  their  appeal  only  twenty-five  days  before  the  expiration 
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of  the  year  for  the  taking  of  the  same.  Had  they  been  dili- 
gent in  that  behalf  they  would  not  now  be  asking  for  an 
extension  of  the  statutory  period. 

Rehearing  denied. 

Roby,  P.  J.,  Watson  and  Rabb,  JJ.,  concur.  Myers,  C. 
J.,  and  Comstock,  J.,  absent. 


Indianapolis  Traction  &  Terminal  Company 
V.  Pressell. 

[No.  5,623.     Filed  March  30,  1906.     Rehearing  denied  June  20, 
1906.    Transfer  denied  February  7,  1907.] 

1.  Negligence. — Elements. — Pleading, — A  complaint  for  neg- 
ligence must  show  (1)  the  existence  of  a  duty  from  defend- 
ant to  the  plaintiff,  (2)  defendant's  breach  of  such  duty,  and 
(3)  resulting  injuries  to  plaintiff,    p.  476. 

2.  Pleading. — Complaint. — Street  Railroads. — Unsafe  Place  to 
Alight. — A  complaint  against  a  street  railroad  company  for 
damages  sustained  by  a  passenger  by  reason  of  compelling  her 
to  alight  at  an  unsafe  place,  which  fails  to  show  that  the  track 
was  built  above  the  established  street  grade,  or  that  the  com- 
pany was  negligent  in  the  construction  or  operation  of  the 
car,  or  that  the  place  of  alighting  was  improper  or  dangerous, 
or  that  a  better  place  was  obtainable,  or  that  the  depression 
in  the  street  at  the  place  of  alighting  was  caused  by  the  com- 
pany, or  that  plaintiff  was  infirm  and  unable,  without  aid,  to 
alight,  to  the  knowledge  of  the  company,  is  insufficient;  and 
such  company  is  under  no  duty  to  furnish  an  extra  step  to 
enable  plaintiff,  under  the  circumstances,  to  alight,    p.  477. 

3.  Same. — Complaint. — Street  Railroads. — Duty  to  Assist  in 
Alighting. — A  complaint  against  a  street  railroad  company  for 
damages  for  failure  to  assist  an  infirm  woman  in  alighting  must 
show  that  such  woman  was  infirm  and  that  the  company's  serv- 
ants knew  such  fact,  mere  allegations  that  she  was  50  years 
old,  five  feet  high,  and  weighed  between  185  and  200  pounds 
being  insufficient  to  show  infirmity  as  a  matter  of  law. 
p.  478. 

4.  Same. — Complaint. — Street  Railroads. — Grade. — Negligence. 
— A  complaint  showing  that  the  street  car  tracks  were  one 
foot  above  the  surface  of  the  street  does  not  show  negligoit 
construction  on  the  part  of  the  company,  since  the  surface  of 
the  street  may  have  been  below  the  established  grade,    p.  479. 
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5.  Pleading. — Complaint. — Street  Railroads. — Unsafe  Place  to 
Alight. — ^A  complaint  showing  that  the  street,  at  the  point 
where  plaintiff  was  compelled  to  alight  from  defendant  street 
railroad  company's  car,  had  an  "excavation  or  pit-fall,"  with- 
out showing  that  because  thereof  plaintiff  sustained  injuries, 
is  bad.    p.  479. 

6.  Stbebt  Raiuloadb.— Unsafe  Plaee  to  Alight— Notice.— A 
street  railroad  company  which  discharges  its  passengers  at  a 
dangerous  and  unsafe  place,  known  to  it,  but  unknown  to  them, 
is  liable  for  injuries  suffered  thereby,    p.  479. 

7.  Pleading. — Complaint. — Averm^ent  of  Facts  Shovoing  Contrib- 
utory Negligence. — A  complaint  for  negligence  which  avers 
specific  facts  affirmatively  showing  contributory  negligence,  is 
insufficient  on  demurrer,    p.  480. 

8.  Street  Raiiaoads.  —  Passengers.  —  Alighting  at  Unsafe 
Place. — Contrihutory  Negligence. — A  person  attempting  to 
alight  from  a  street  car  on  a  city  street,  where  the  street 
is  depressed,  thus  making  a  longer  step  to  the  surface  than 
usual,  is  guilty  of  contributory  negligence,  where  she  has  the 
same  means  of  knowledge  thereof  as  the  street  railroad  com- 
pany,   p.  481. 

9.  Negligence. — Contributory. — Dangers.  —  Notice.  —  Presump- 
tions.— Plaintiff  is  presumed  to  see  and  heed  what  she  could 
have  seen,  and  a  failure  therein  constitutes  negligence  on  her 
part    p.  481. 

From  Morgan  Circuit  Court;  Joseph  W.  Williams, 
Judge. 

Action  by  Louise  Pressell  against  the  Indianapolis  Trac- 
tion &  Terminal  Company.  From  a  judgment  on  a  verdict 
for  $1,000,  for  plaintiff,  defendant  appeals.     Reversed. 

F.  Winter,  Oscar  Matthews  and  W.  H.  Latta,  for  appel- 
lant. 

William  V.  Rooher,  for  appellee. 

Wiley,  J. — ^Appellee^s  complaint  is  in  three  paragraphs, 
to  each  of  which  a  demurrer  was  overruled.  Appellant 
answered  in  two  paragraphs,  to  the  second  of  which  a  de- 
murrer was  overruled.  Trial  by  jury;  verdict  and  judg- 
ment for  appellee.  Appellant's  motion  for  a  new  trial  was 
overruled.  All  of  the  above  rulings  adverse  to  appellant  are 
assigned  as  errors,  and  are  discussed  in  the  order  named. 
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It  is  averred  in  the  first  paragraph  of  complaint  that 
appellant  owns  and  operates  a  system  of  street  railways 
within  the  city  of  Indianapolis ;  that  one  of  its  lines  is  oper- 
ated along  and  upon  Martindale  avenue,  a  public  street  in 
said  city,  and  that  said  line  intersects  Twenty-third  street 
at  right  angles;  that  on  May  8,  1903,  appellant  was  operat- 
ing its  cars  over  and  along  said  line ;  that  appellee  boarded 
one  of  its  cars  at  the  intersection  of  Washington  and  Illi- 
nois streets,  to  be  carried  as  a  passenger  to  the  intersection 
of  said  Twenty-third  street ;  that  at  the  point  where  appel- 
lee entered  said  car  the  street  was  paved  with  smooth  and 
durable  material  to  a  point  level  with  the  top  of  the  rail 
of  appellant's  track;  that  appellant  accepted  her  as  a  pas- 
senger, and  she  was  provided  with,  and  directed  to  occupy, 
a  seat  in  the  rear  of  the  car;  that  the  sole  and  only  exit 
from  said  car  was  at  the  side  thereof,  and  over  and  by  means 
of  a  single  step  permanently  affixed  to  the  side  of  the  car, 
and  extending  the  full  length  thereof;  that  said  step  was 
two  feet  above  the  top  of  the  rail;  that  when  the  car  ap- 
proached the  intersection  of  Twenty-third  street  and  Mar- 
tindale avenue  she  notified  and  informed  appellant's  serv- 
ants, who  were  operating  and  in  control  of  the  car,  that  she 
desired  to  disembark;  that  said  servants  received  said 
notice,  and  undertook,  in  compliance  therewith,  to  stop,  and 
they  did  stop,  the  car  to  enable  her  to  alight  therefrom,  but 
that,  "owing  to  the  condition  of  the  streets,  and  the  surface 
of  the  earth  at  said  point,  said  step  stood  at  a  point  three 
feet  above  the  level  of  the  earth,  upon  which  plaintiff  was 
compelled  to  step  in  disembarking ;  that  the  defendant,  notr 
withstanding  its  duty  to  furnish  and  provide  a  safe  place 
of  exit,  *  *  *  negligently,  carelessly,  and  wrongfully 
failed  and  refused  to  furnish  and  provide  any  additional 
step  or  steps,  or  any  contrivance  other  than  said  single  step, 
whereby  the  egress  of  plaintiff  from  said  car  might  be  made 
in  safety ;  that  the  plaintiff,  in  the  due  and  proper  exercise 
of  care,  attempted  to  disembark  from  said  car  at  said  point, 
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» 

but  because  of  said  negligence  of  the  defendant,  and  its 
failure  and  refusal  to  do  and  perform  its  said  duties,  this 
plaintiff  was  thrown,  and  fell  heavily  upon  the  earth,"  etc., 
whereby  she  was  injured.  Preceding  the  foregoing  quota- 
tion it  is  averred :  "That  among  the  duties  of  said  defend- 
ant and  its  said  servants,  in  the  operation  of  said  cars  on 
said  line,  *  *  *  toward  passengers  in  said  cars,  and 
persons  seeking  passage  thereon,  and  passengers  seeking 
egress  therefrom,  were  the  following,  viz.:  to  provide  for 
the  safe  receiving  and  discharging  of  passengers,  and  to 
exercise  the  strictest  vigilance  in  setting  them  down  safely, 
if  human  care  and  foresight  can  do  so,  including  that  said 
defendant  should  provide  for  the  safe  entry  and  exit  of  its 
patrons  from  its  cars,  and  should  exercise  proper  care  with 
respect  to  its  steps,  platforms,  approaches  and  places  of 
entrance  and  exit." 

The  second  paragraph  of  the  complaint  is  identical  with 
the  first,  except  that  it  contains  these  additional  averments, 
to  wit,  that  appellant  "should  aid  and  assist  those  in  dis- 
embarking who,  owing  to  the  exigencies  of  age,  infirmity, 
or  other  visible  cause,  were  unable  properly  and  safely  to 
disembark  from  said  car  in  the  time  and  at  the  place  re- 
quired by  the  defendant,  and  that  it  should  aid  and  assist 
those  in  disembarking  who,  because  of  the  elevation  of  the 
steps  of  the  car  above  the  surface  of  the  earth  contiguous  to 
the  place  of  the  exit,  were  unable,  without  such  aid  and 
assistance,  properly  and  safely  to  disembark  from  said  car 
at  the  place  required  therefor  by  the  defendant;  that  the 
plaintiff  was  a  woman  fifty  years  old,  of  stature  five  feet 
in  height,  and  of  weight  between  one  hundred  eighty-five 
and  two  hundred  pounds,  and  by  reason  of  the  premises  it 
became  and  was  the  duty  of  the  defendant  and  its  said 
servants  to  aid  and  assist  her  in  disembarking  from  said 
car  and  to  furnish  and  provide  an  additional  step  or  steps 
upon  which  she  could  and  might  tread  in  disembarking 
from  said  car." 
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The  third  paragraph  is  substantially  the  same  as  the 
second,  except  that  it  contains  additional  allegations  as  fol- 
lows, to  wit:  'That  it  should  so  construct  and  maintain  its 
tracks  and  places  of  exit  proximate  thereto  as  that  the  sur- 
face of  the  earth  contiguous  to  the  track  should  be  level 
with  the  top  of  said  track  and  free  from  excavations  and 
pit-falls  which  might  and  would  imperil  the  safety  of  pas- 
sengers in  disembarking  from  said  cars;  that  it  so  negli- 
gently, carelessly,  and  wrongfully  constructed  and  main- 
tained its  track  at  said  point  as  that  the  level  at  the  top  of 
said  track  was  a  long  distance,  to  wit,  one  foot,  higher  than 
the  surface  of  the  street  contiguous  thereto,  and  said  street 
at  said  point  contained,  and  long  prior  thereto  had  con- 
tained, an  excavation  and  pitfall,  as  the  defendant  and  its 
said  servants  at  the  time  well  knew,  or  by  the  exercise  of 
ordinary  diligence  on  their  part  could  and  should  have 
known." 

Actionable  negligence  consists  in  the  breach  of  some  duty 
owing  from  the  defendant  to  the  plaintiff,  by  reason 

1.  of  which  plaintiff  was  injured.  SalenirBedford 
Stone  Co.  v.  O'Brien  (1895),  12  Ind.  App.  217. 

In  Paris  v.  Hoberg  (1893),  134  Ind.  269,  39  Am.  St. 
261,  it  was  said :  "In  every  case  involving  actionable  negli- 
gence there  are  necessarily  three  elements  essential  to  its 
existence:  (1)  The  existence  of  a  duty  on  the  part  of  the 
defendant  to  protect  the  plaintiff  from  the  injury  of  which 
he  complains;  (2)  a  failure  by  the  defendant  to  perform 
that  duty;  (3)  an  injury  to  the  plaintiff  from  such  failure 
of  the  defendant  When  these  elements  are  brought  to- 
gether, they  unitedly  constitute  actionable  negligence.  The 
absence  of  any  one  of  these  elements  renders  a  complaint 
bad  or  the  evidence  insufficient."  This  couit,  in  Thiele  v. 
McManus  (1891),  3  Ind.  App.  132,  said:  "A  complaint 
for  personal  injury  through  negligence  must  show  a  legal 
duty  or  obligation  of  the  defendant  toward  the  person  in- 
jured, existing  at  the  time  and  place  of  the  injury,  which 
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the  defendant  failed  to  perform  or  fulfill,  and  that  the  in- 
jury was  occasioned  by  such  failure."  This  was  quoted 
with  approval  in  Farts  v.  Hoberg,  supra.  Measured  by 
these  rules  it  should  not  be  diflScult  to  determine  the  suffi- 
ciency of  the  several  paragraphs  of  the  complaint 

By  §5454  Bums  1901,  §4147  R.  S.  1881,  it  is  required 
that  a  street  railway  track  within  city  limits  "shall  conform 
exactly  to  the  established  grade  of  such  street.'* 
2.  There  is  no  allegation  in  the  complaint  that  appel- 
lant's track  at  the  place  of  injury  did  not  conform 
to  the  established  grade.  We  may  assume,  therefore,  as 
against  the  pleading,  that  it  did.  There  is  no  fact  averred 
which  shows  a  negligent  construction  or  operation  of  the 
car,  and  neither  is  there  any  negligence  charged  as  to  th^ 
construction  of  the  track.  As  appellee  approached  the  point 
where  she  desired  to  alight,  she  gave  the  signal  for  the  car 
to  stop.  She  avers  that  it  did  stop,  and  that  she  immedi- 
ately undertook  to  get  off.  It  is  not  averred  that  the  car 
stopped  at  any  improper  or  dangerous  place,  or  that  there 
was  a  safer  or  more  convenient  place  for  it  to  stop.  There 
are  no  facts  pleaded  from  which  it  can  be  said  that  appel- 
lant could  have  anticipated,  or  with  reasonable  care  have 
prevented,  the  accident.  It  appears  from  the  complaint 
that  the  cause  of  the  accident  was  the  distance  from  the 
step  of  the  car  to  the  surface  of  the  street,  and  that  that 
distance  was  so  great  that  appellee  fell,  etc.  The  surface  of 
the  street  at  that  point  was  lower  than  the  top  of  the  rail. 
Assuming  that  the  track  was  laid  to  conform  to  the  estab- 
lished grade  of  the  street,  it  appears  that  the  surface  of  the 
street  had  not  been  maintained  in  that  condition.  Appel- 
lant is  not  charged  with  the  maintenance  of  streets  occu- 
pied by  its  tracks,  outside  of  that  part  of  the  street  actually 
occupied  by  it.  It  is  not  averred  that  appellant  was  old  or 
infirm,  or  that  she  required  any  assistance  in  alighting  from 
the  car.  Ordinarily  it  is  not  the  duty  of  those  in  charge 
of  a  street  car  to  aid  passengers  to  get  on  and  off,  but  such 
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duty  would  only  arise  where  there  is  an  apparent  necessity 
for  such  assistance,  and  such  necessity  is  brought  to  the 
attention  of  the  servants.  If  there  is  any  -negligence 
charged  in  the  first  paragraph,  it  is  the  failure  of  appellant 
to  furnish  an  extra  step  to  enable  appellee  to  alight  safely. 
The  facts  exhibited  do  not  justify  us  in  holding  that  such  a 
legal  duty  devolved  upon  appellant.  In  Young  v.  Missouri 
Pac.  R.  Co.  (1902),  93  Mo.  App.  267,  it  was  said:  ''We 
know  of  no  law,  nor  has  our  attention  been  called  to  any, 
which  required  the  defendant  to  furnish  portable  steps  for 
the  use  of  its  passengers  in  entering  or  leaving  any  of  its 
cars."  See,  also,  Barney  v.  Hannibal,  etc.,  R.  Co.  (1895), 
120  Mo.  372,  28  S.  W.  1069,  26  L.  R.  A.  847 ;  Texas,  etc., 
R.  Co.  V.  Frey  (1901),  25  Tex.  Civ.  App.  386,  61  S.  W. 
442.  In  this  paragraph  there  are  no  facts  pleaded  which 
show  that  there  was  any  necessity  existing  which  would  re- 
quire appellant  to  furnish  an  extra  step  at  the  place  of  the 
accident.  What  we  have  said  as  to  the  first  paragraph  ap- 
plies with  equal  force  to  the  second  and  third.  It  only  re- 
mains for  us  to  consider  the  additional,  averments  of  these 
two  paragraphs. 

The  second  proceeds  upon  the  theory  that  it  was  appel- 
lant's duty  to  "assist  those  in  disembarking  who,  owing  to 
the  exigencies  of  age,   infirmity,  or  other  visible 
3.     cause,  were  unable  properly  and  safely  to  disem- 
bark," etc.    Also  that  it  was  its  duty  to  "assist  those 
in  disembarking  who,  because  of  the  elevation  of  the  steps 
of  the  car  above  the  surface  of  the  earth  contiguous  to  the 
place  of  the  exit,  were  unable,  without  such  aid  and  assist- 
ance, properly  and  safely  to  disembark     *     *     *     at  the 
place  and  in  the  time  required  by  the  defendant."    Under 
the  conditions  thus  described,  it  may  well  be  said  that  it 
might  be  the  duty  of  the  servants  operating  the  ear  to  ren- 
der assistance,  if  they  knew  of  the  necessity.    But  because 
the  complaint  shows  that  appellant  was  only  fifty  years  of 
age,  was  five  feet  in  stature,  and  weighed  from  one  hundred 
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eighty-five  to  two  hundred  pounds,  it  does  not  follow 
as  a  conclusion  that  she  was  infirm,  or  unable  to  alight 
from  the  car,  either  on  account  of  her  age  or  weight,  or 
because  of  the  distance  from  the  step  to  the  street. 

In  the  third  paragraph  an  attempt  is  made  to  charge 
appellant  with  negligently  constructing  and  maintaining 
its  track  at  the  place  of  the  accident,  so  "that  the  top  of  said 
track  was  a  long  distance,  to  wit,  one  foot,  higher  than  the 
surface  of  the  street  contiguous  thereto,"  and  that  said 
street  at  said  point  contained,  and  long  prior  thereto  had 
contained,  an  excavation  and  pitfall,  as  the  defendant  and 
its  servants  at  the  time  knew,  or  by  the  exercise  of  ordinary 
diligence  could  or  should  have  known. 

This  paragraph  attempts  to  fix  negligence  upon  appel- 
lant for  the  failure  of  its  servants  to  render  appellee  assist- 
ance in  disembarking.     We  do  not  need  to  repeat 

4.  what  we  have  said  in  regard  to  the  requirement  of 
appellant  to  construct  its  track  to  conform  to  the 

grade  of  the  street.  Because  the  track  at  this  point  was  one 
foot  higher  than  the  surface  of  the  street,  it  does  not  neces- 
sarily follow  that  the  track  was  not  constructed  upon  the 
proper  grade.  As  we  have  seen,  appellant  is  not  chargeable 
with  the  condition  of  the  street,  outside  of  that  part  of  it 
which  it  occupies.  So  far,  therefore,  as  these  facts  are  con- 
cerned, no  negligence  is  charged. 

Neither  does  the  fact  that  "an  excavation  or  pitfall"  was 
there  present  in  the  street  render  appellant  liable  for  negli- 
gence under  the  facts  pleaded,  for  appellee  in  no- 

5.  wise  connects  her  injury  therewith.      She  simply 
avers  that  in  attempting  to  alight  she  "fell  heavily 

upon  the  earth,"  and  not  into  the  "pitfall." 

We  can  readily  see  how  liability  might  attach  where  a 
common  carrier  should  stop  its  car  at  a  dangerous  and  un- 
safe place  for  its  passengers  to  alight,  where  it  knew 

6.  of  the  danger,  and  conditions  were  such  that  its 
passengers  could  not  see  or  appreciate  the  danger. 
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But  such  is  not  the  case  here.  Neither  paragraph  of  the 
complaint  charges  appellant  with  having  created  the  alleged 
dangerous  conditions. 

Aside  from  these  considerations,  however,  there  is  an- 
other reason  why  the  complaint  is  not  good-  Since  the 
passage  of  the  act  of  1899  (Acts  1899,  p.  58,  §359a 

7.  Bums  1901),  the  plaintiff^  in  an  action  for  personal 
injury  is  not  required  to  allege  or  prove  freedom 
from  fault  on  his  or  her  part.  This  statute,  however,  has 
not  changed  the  common-law  rule  that  where  the  facts 
specially  alleged  show  that  the  plaintiff  was  guilty  of  n^li- 
gence  contributing  to  her  injury,  such  complaint  will  not 
withstand  the  attack  of  the  demurrer  for  want  of  facts. 
It  is  the  universal  rule  that  in  an  action  for  personal  in- 
juries contributory  negligence  on  the  part  of  the  plaintiff 
will  defeat  recovery,  and  it  matters  not  whether  such  con- 
tributory negligence  is  affirmatively  shown  by  the  com- 
plaint, or  established  by  the  evidence.  Under  the  rule  in 
this  State,  established  by  many  authorities  prior  to  the  act 
of  1899,  supra,  in  actions  of  this  character,  where  the  com- 
plaint alleged  that  the  injury  of  which  the  plaintiff  com- 
plains was  sustained  without  any  fault  or  negligence  on  his 
part,  the  complaint  was  adjudged  sufficient  in  this  respect, 
unless  it  clearly  appeared  from  the  facts  specially  alleged 
that  the  plaintiff  was  guilty  of  negligence  which  contrib- 
uted to  his  injury.  The  decisions  of  the  Supreme  and  this 
Court  which  affirm  this  rule  are  numerous,  of  which  we 
cite  the  following:  Citizens  St.  R.  Co.  v.  Sutton  (1897), 
148  Ind.  169;  Town  of  Albion  v.  HetricJc  (1883),  90  Ind. 
545,  46  Am.  Rep.  230;  Ohio,  etc.,  R.  Co.  v.  Walker 
(1888),  113  Ind.  196,  3  Am.  St.  638;  City  of  Elkhart  v. 
Witman  (1890),  122  Ind.  638;  Louisville,  etc.,  R.  Co.  v. 
Bates  (1897),  146  Ind.  564;  Scheiber  v.  United  Tel  Co. 
(1899),  153  Ind.  609;  Wolfe  v.  Peirce  (1900),  24  Ind. 
App.  680;  Pierce  v.  Oliver  (1897),  18  Ind.  App.  87;  Chi- 
cago, etc.,  B.  Co.  T.  Wagner  (1897),  17  Ind.  App,  22; 


NOVEMBER  TERM,  1906.  481 

Indianapolis  Traction,  etc.,  Co.  v.  Pressell — 39  Ind.  App.  472. 

Toum  of  Gosport  v.  Evans  (1887),  112  Ind.  133,  2  Am. 

St.  164;  City  of  Indianapolis  v.  Cook  (1884),  99  Ind.  10. 

In  the  case  now  before  us,  so  far  as  the  complaint  shows, 

appellee  had  as  good  an  opportunity  as  appellant  or  its 

servants  to  see,  observe  and  know  the  conditions 

8.  which  confronted  her,  and  to  know  as  well  as  they 
whether  such  conditions  were  dangerous  to  her  in 

her  attempt  to  alight.  A  person  cannot  knowingly  rush 
into  danger,  where  there  is  no  compulsion  requiring  such 
action,  and  then  claim  exemption  from  such  action,  and 
recover  against  a  defendant,  although  the  latter  may  have 
been  negligent.  The  law  requires  a  person  to  use  his  own 
faculties,  so  as  to  avoid  danger,  if  he  can  reasonably  do  so, 
and  a  failure  in  that  regard,  if  it  contributes  proximately 
to  his  injury,  will  prevent  a  recovery.  Salem-Bedford 
Stone  Co,  v.  O'Brien,  supra;  Ohio,  etc.,  R.  Co.  v.  Hill 
(1889),  117  Ind.  56;  Morford  v.  Chicago,  etc.,  R.  Co. 
(1902),  158  Ind.  494;  Pittsburgh,  etc.,  R.  Co.  v.  Fraze 
(1898),  160  Ind.  576,  65  Am.  St.  377;  Indianapolis  St. 
B.  Co.  V.  Tenner  (1904),  32  Ind.  App.  311. 

Another  well-established  rule  is  that  appellee  will  be 

deemed  actually  to  have  seen  what  she  could  have  seen,  if 

she  had  looked ;  and  also,  if  she  did  not  look,  or  if 

9.  she  did  look,  but  did  not  heed  what  she  saw,  such 
conduct  was  negligence  on  her  part.     The  cases 

last  cited  are  authority  upon  this  point.  These  au- 
thorities applied  to  the  facts  which  aflSrmatively  appear  in 
the  complaint  charge  appellee,  as  a  matter  of  law,  with 
negligence  which  proximately  contributed  to  her  injury, 
and  this  being  truej  she  cannot  recover,  and  her  complaint 
is  fatally  defective. 

The  judgment  is  reversed,  and  the  trial  court  is  directed 
to  sustain  the  demurrer  to  each  paragraph  of  the  complaint. 


Vol.  39—31 
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HOBKET  V.  DUMBEGK. 

[No.  5,760.    FUed  October  10,  1906.    Rehearing  denied  December 
14,  1906.     Transfer  denied  February  8,  1907.] 

1.  Trial. — Quieting  Title.Special  Findings.— Haw  Considered 
an  Appeal — The  special  findings  in  a  quiet-title  case  must  be 
considered  with  reference  to  the  law  requiring  plaintiff  to  re- 
cover upon  the  strength  of  his  oi^  title,  to  prove  the  allega- 
tions of  his  complaint  by  a  preponderance  of  the  evidence^  to 
present  facts  and  not  mere  evidence  or  conclusions  in  the  special 
findings,  facts  not  found  being  taken  as  not  proved,    p.  490. 

2.  Deeds.  —  Descriptions,  —  Contradictions.  —  A  deed  describing 
the  land  conveyed  as  "60  acres  off  the  south  end  of^  a  certain 
quarter  section,  and  further  describing  it  as  "commencing  at 
the  southwest  comer  of  said  west  half  of  said  southwest 
quarter,  running  thence  north  120  rods,  thence  east  80  rods, 
thence  south  120  rods,  thence  west  80  rods  to  the  place  of  be- 
^nning,"  is  contradictory,  where,  such  quarter  section  was 
20.90  chains  wide  across  the  south  end  and  20.77  chains  wide 
across  the  north  end;  and  either  of  such  descriptions  standing 
alone  would  be  sufficient,    p.  491. 

8.  Same. — Descriptions. — General. — ParOcuXar. — Words  of  par- 
ticular description  in  a  deed  control  general  terms  of  descrip- 
tion where  both  cannot  stand  together,    p.  491. 

4.  Same. — Descriptions. — General. — Particular. — ^A  prior  defi- 
nite general  description  in  a  deed  controls  a  subsequent,  limit- 
ing particular  description  in  such  deed,  unless  the  particular 
description  purports  on  its  face  to  be  a  limitation  of  such  gen- 
eral description,    p.  491. 

5.  Same. — Descriptions. — Contradiction, — Election. — ^Where  two 
different  descriptions  are  set  out  in  a  deed,  the  grantee 
may  elect  which  description  he  will  accept,  but,  to  give  effect 
to  such  election,  he  must  manifest  same  by  some  appropriate 
conduct,    p.  493. 

6.  Same. — Descriptions. — Uncertairu — Oral  Evidence  to  Explain, 
— ^Where  the  description  in  a  deed  is  so  imperfect  as  to  leave 
the  intent  uncertain,  the  declarations  and  acts  of  the  parties 
are  admissible  in  evidence  to  clear  up  the  uncertainty,    p.  493. 

7.  Evidence. — Oral. — Contradicting  Deeds. — Oral  evidence  is 
admissible  to  show  which  of  two  conflicting  descriptions  in  a 
deed  is  true,  although  such  evidence  does  contradict  one  of 
such  descriptions,    pp.  493,  497. 
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8.  Deeds. — Descriptions, — Contradiction. — ^A  deed  describing  the 
granted  land  as  "20  acres  off  of  the  north  end  of  the  west  half 
of  the  southwest  quarter*'  of  a  certain  section  ''being  80  rods 
east  and  west  and  40  rods  north  and  south,  containing  20  acres 
of  land,  more  or  less,  being  all  of  said  west  half  not  sold''  to 
another  grantee,  is  contradictory,  where  such  quarter  section 
was  20.77  chains  wide  across  the  north  end  and  extended  more 
than  40  rods  south  to  the  lands  of  such  former  grantee;  and 
either  of  such  descriptions  standing  alone  would  be  sufficient, 
p.  494. 

9.  Same.  —  Descriptions.  —  Doubts.  —  Where  a  description  in  a 
deed  is  doubtful,  such  doubt  must  be  resolved  against  the 
grantor,    p.  496. 

10.  Same. — Descriptions. — Doubts. — A  deed  to  "20  acres  oflP  of 
the  north  side"  of  a  certain  tract  of  land,  being  all  of  the 
land  in  said  tract  not  theretofore  conveyed,  conveys  title  to 
all  of  such  undisposed  of  tract,  though  it  contains  more  than 
"20  acres."    p.  496. 

11.  Boundaries.  —  Fences.  —  Deeds. — Contracts. — Principal  and 
Agent. — Husband  and  Wife. — An  agreement  between  the  hus- 
band and  an  adjoining  land  owner,  without  the  wife's  knowl- 
edge or  consent,  as  to  the  building  of  a  partition  fence  on  a 
disputed  boundary  line  between  her  land  and  that  of  such  ad- 
joining owner,  is  not  binding  on  her.     p.  496. 

12.  Evidence.  —  Deeds. — Records. — Defective  Acknowledgments. 
— Justices  of  the  Peace. — Curative  Statutes. — The  curative 
statute  of  1891  (Acts  1891,  p.  336)  cures  any  defect  in  a  prior 
acknowledgment  of  a  deed  by  a  justice  of  the  peace;  and  the 
record  of  such  deed  is  admissible  in  evidence,    p.  497. 

13.  Same.  —  Deeds.  —  Boundaries.  —  The  owner  of  a  part  of  a 
tract,  who  has  all  of  the  land  called  for  by  his  deed  cannot 
complain  of  the  admission,  in  evidence,  of  deeds  tending  to 
increase  the  adjoining  proprietor's  tract,  where  none  of  such 
owner's  part  is  taken,    p.  497. 

14.  Estoppel. — Deeds. — Boundaries. — The  fact  that  the  owner 
of  the  north  part  of  a  tract  of  land  took  a  quit-claim  deed, 
from  a  remote  grantor,  to  a  small  tract  of  land,  the  title  to 
which  was  in  dispute  between  such  owner  and  the  owner  of 
the  south  part  of  9uch  tract,  does  not  estop  such  north  owner 
from  claiming  such  disputed  piece  under  the  prior  deed  where 
such  deed  gave  it  to  him.    p.  498. 

Prom  Noble  Circuit  Court;  Lemuel  W.  Royse,  Special 
Judge. 
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Suit  by  John  Dumbeck  against  John  Hornet.  From  a 
decree  for  plaintiff,  defendant  appeals.    Affirmed. 

H.  O.  Zimmerman,  Joseph  L.  Mayer  and  Robert  W. 
McBride,  for  appellant. 

Luke  H.  Wrigley,  for  appellee. 

Black,  J. — The  complaint  of  the  appellee  against  the 
appellant,  filed  August  12,  1904,  contained  two  paragraphs. 
In  the  first  it  was  sought,  in  the  ordinary  short  form,  to 
quiet  the  appellee's  alleged  title  in  fee  simple  to  the  west 
half  of  the  southwest  quarter  of  a  certain  section  of  land  in 
Noble  county,  excepting  sixty  acres  off  of  the  south  end 
thereof.  In  the  second  paragraph  the  appellee  sought  both 
to  quiet  his  title  to,  and  to  recover  possession  of,  certain 
real  estate  described  as  commencing  at  a  point  on  the  west 
line  of  the  west  half  of  the  southwest  quarter  of  said  section, 
thirty  chains  north  of  the  southwest  comer  thereof ;  thence 
east  to  a  point  on  the  east  line  of  said  west  half,  thirty 
chains  north  of  the  southeast  comer  thereof;  thence  south 
on  said  east  line  one  and  twenty  hundredths  chains ;  thence 
west  to  a  point  on  said  west  line  one  and  twenty  hundredths 
chains  south  of  the  place  of  beginning ;  thence  north  on  said 
west  line  to  the  place  of  beginning,  containing  two  and  one- 
half  acres  of  land.  There  was  an  answer  of  general  denial, 
and  the  cause  was  tried  by  the  court,  special  findings  being 
rendered.  The  facts  were  stated  substantially  as  follows: 
January  16,  1885,  James  M.  Harrison  was  the  owner  in 
fee  simple  of  the  real  estate  in  Noble  county  described  as 
follows :  "The  west  half  of  the  southwest  quarter"  of  said 
section.  On  that  day  he  sold  and  agreed  to  convey  by  deed 
to  John  P.  Magers  sixty  acres  of  land  off  of  the  south  end 
of  said  west  half,  and  Magers  on  that  day  purchased  said 
sixty  acres  of  said  Harrison.  On  the  same  day,  in  con- 
summation of  said  sale  and  purchase,  Harrison  and  his  wife 
executed  to  Magers  a  deed  duly  acknowledged,  describing 
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the  land  thereby  conveyed  as  follows:  "Sixty  acres  off  of 
the  south  end  of  the  west  half  of  the  southwest  quarter  of 
section  twenty-eight,  township  thirty-three  north,  of  range 
eleven  east,  more  particularly  described  as  follows,  to  wit: 
Commencing  at  the  southwest  comer  of  said  west  half  of 
said  southwest  quarter,  running  thence  north  one  hundred 
twenty  rods;  thence  east  eighty  rods;  thence  south  one 
hundred  twenty  rods;  thence  west  eighty  rods  to  the 
place  of  beginning."  This  deed  was  recorded  in  the  deed 
records  of  Noble  county,  February  27,  1885.  It  was 
stated  by  the  court  in  its  findings  that  it  was  the  intention 
of  Harrison  and  Magers  that  this  deed  should  con- 
vey to  Magers  sixty  acres  of  land  off  of  the  south  end 
of  said  west  half ;  that  nothing  was  said  prior  to  the  execu- 
tion of  the  deed  about  the  length  north  and  south  of  the 
tract  to  be  conveyed,  the  agreement  being  simply  to  convey 
sixty  acres  of  land  off  of  the  south  end  of  said  west  half, 
"which  land  the  court,  construing  said  deed  in  the  light  of 
the  extrinsic  facts  shown  by  the  evidence,  finds  as  a  fact  is 
the  land  that  was  conveyed  to  him  by  said  deed."  It  was 
further  stated  that  when  this  deed  was  made  Harrison  had 
no  knowledge  that  the  dimensions  of  said  west  half  were 
different  in  any  way  from  forty  chains  (one  hundred 
sixty  rods)  in  length  north  and  south,  and  twenty  chains 
(eighty  rods)  in  width  east  and  west 

The  special  findings  show  the  making  of  a  number  of 
intermediate  conveyances,  by  deeds  duly  acknowledged  and 
recorded,  transmitting  the  title  from  Magers  to  Jacob  Hor- 
net, father  of  the  appellant,  and  the  conveyance  November 
18,  1902,  from  said  Jacob  Hornet  to  the  appellant  by  deed 
duly  acknowledged,  recorded  June  23,  1903,  "under  which 
deed  the  defendant  is  now  holding  as  grantee."  In  all  these 
deeds  the  description  of  the  land  conveyed  was  the  same  as 
in  the  deed  from  Harrison  to  Magers.  June  5,  1885,  Har- 
rison, "being  still  the  owner  in  fee  simple  of  all  of  said 
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west  half  of  said  southwest  quarter  of  said  section  twenty- 
eight,  excepting  said  sixty-acre  tract  sold  and  conveyed  to 
said  Magers,  as  aforesaid,  sold  and  agreed  to  convey  by 
deed  to  Josephine  Dumbeck,  the  plaintiff's  wife,  all  of  said 
west  half  except  said  tract  of  sixty  acres  off  of  the  south 
end  thereof,  theretofore  sold  and  conveyed  to  said  Magers, 
as  aforesaid,  and  said  Josephine  Dumbeck,  on  said  day, 
purchased  said  real  estate  from  said  Harrison.''  June  6, 
1885,  Harrison  and  his  wife,  "in  consummation  of  said 
sale  and  purchase,  executed  to  said  Josephine  Dumbeck  a 
deed,  duly  acknowledged,  describing  the  land  thereby  con- 
veyed as  follows :  Twenty  acres  of  land  off  of  the  north 
end  of  the  west  half  of  the  southwest  quarter  of  section 
twenty-eight,  township  thirty-three  north,  of  range  eleven 
east,  being  eighty  rods  east  and  west  and  forty  rods  north 
and  south,  containing  twenty  acres  of  land,  more  or  less, 
being  all  of  said  west  half  not  sold  to  John  P.  Magers.' " 
It  was  stated  by  the  court  that  it  was  the  intention  and 
purpose  of  Harrison  and  Josephine  Dumbeck  that  this  deed 
should  convey  to  the  latter  all  of  said  west  half,  excepting 
sixty  acres  off  of  the  south  end  thereof,  "which  land  the 
court,  construing  said  deed  in  the  light  of  the  extrinsic 
facts  shown  by  the  evidence,  finds  as  a  fact  is  the  land  that 
was  conveyed  to  said  Josephine  by  said  deed,  and  that  she 
became  the  owner  in  fee  simple  of  said  real  estate  by  virtue 
of  said  deed,  which  deed  was,  on  June  18,  1885,  recorded 
in  said  deed  records."  It  was  further  found  that  July  2, 
1891,  Josephine  Dumbeck  and  her  husband,  the  appellee, 
executed  to  Amanda  E.  Worden  a  deed,  duly  acknowledged, 
whereby  they  conveyed  to  her  twenty  acres  off  of  the  north 
end  of  said  west  half,  and  on  that  day  said  Amanda,  who 
was  unmarried,  conveyed  said  real  estate  to  the  appellee, 
by  a  deed  duly  executed  and  acknowledged;  that  both  of 
these  deeds  were  on  said  day  recorded  in  said  deed  records, 
and  by  virtue  of  said  deed  last  described  the  appellee  be- 
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came  the  owner  in  fee  simple  of  the  real  estate  thereby 
conveyed;  that  Josephine  remained  the  owner  in  fee  sim- 
ple of  the  real  estate  conveyed  to  her  by  Harrison,  except- 
ing said  twenty  acres  off  the  north  end  thereof  conveyed  to 
said  Amanda,  from  June  6,  1885,  until  August  10,  1904, 
when  she  and  her  husband,  the  appellee,  executed  to  Luke 
H.  Wrigley  a  deed,  duly  acknowledged,  whereby  they  con- 
veyed to  him  the  west  half  of  the  southwest  quarter  of  said 
section  twenty-eight,  excepting  sixty  acres  off  of  the  south 
end  thereof,  "being  all  of  said  west  half  except  the  part 
thereof  sold  and  conveyed  by  James  M.  Harrison  to  John 
Magers;"  which  deed  was,  November  5,  1904,  recorded  in 
said  deed  records;  that  Wrigley,  August  12,  1904,  and 
before  the  commencement  of  this  suit,  executed  to  the  ap- 
pellee a  deed  whereby  he  conveyed  to  the  latter  said  real 
estate  last  above  described,  which  deed  was,  November  5, 
1904,  recorded  in  said  deed  records;  "that  said  real  estate 
so  conveyed  to  the  plaintiff  by  said  deed  is  the  real  estate 
described  in  the  first  paragraph  of  the  complaint ;  that  said 
plaintiff  by  virtue  of  said  deed  became  the  owner  in  fee 
simple  of  said  real  estate  and  now  so  owns  the  same ;  that 
the  defendant  sets  up  and  asserts  a  claim  of  right  in  and 
title  to  said  real  estate,  which  claim  is  unfounded,  adverse 
to  the  plaintiff's  rights,  and  constitutes  a  cloud  upon  said 
plaintiff's  title  to  said  real  estate/' 

It  was  further  found  that  the  west  half  of  said  southwest 
quarter  of  said  section  twenty-eight  is,  and  since  the  orig- 
inal survey  thereof  by  the  United  States  has  been,  thirty- 
nine  and  forty  hundredths  chains  north  and  south  on  each 
of  the  sides  thereof,  twenty  and  ninety  hundredths  chains 
wide  east  and  west  across  the  south  end  thereof,  and  twenty 
and  seventy-seven  hundredths  chains  wide  across  the  north 
end  thereof,  and  that  it  contains  eighty-two  and  nine  hun- 
dredths acres  of  land ;  that  the  tract  of  sixty  acres  off  of  the 
south  end  thereof  is  bounded  on  the  north  by  a  line  parallel 
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with  the  south  line  of  said  west  half  and  distant  therefrom 
twenty-eight  and  eighty  hundredths  chains,  the  true  north 
line  of  the  lands  owned  by  the  appellant  off  of  the  south 
end  of  said  west  half  being  the  line  above  described ;  that 
the  real  estate  described  in  the  second  paragraph  of  the 
complaint  is  the  strip  of  land  one  and  twenty  hundredths 
chains  in  width  north  and  south  and  twenty  and  seventy- 
seven  hundredths  chains  in  length  east  and  west,  lying  im- 
mediately north  of  and  bordering  upon  said  true  north  line 
of  the  appellant's  land ;  that  the  appellee,  by  virtue  of  the 
deed  so  executed  to  him  by  Wrigley,  is  the  owner  in  fee 
simple  of  said  real  estate  described  in  the  second  paragraph 
of  the  complaint ;  that  the  appellant  is  in  possession  thereof 
without  right  and  unlawfully  deprives  the  appellee  of  the 
possession  thereof;  that  in  the  year  1887  said  Magers  pro- 
posed to  the  appellee  that  they  build  a  partition  fence  across 
said  west  half  of  the  southwest  quarter  of  said  section 
twenty-eight,  to  divide  the  lands  of  Magers  from  the  lands 
of  appellee's  wife ;  that  the  appellee  desired,  and  so  stated 
to  Magers,  that  a  survey  be  had  by  a  surveyor,  to  locate  the 
north  line  of  the  lands  of  Magers,  but  he  desired  that  such 
survey  be  deferred  until  some  time  in  the  future;  that  it 
was  agreed  between  the  appellee  and  Magers  that  such  fence 
should  be  built,  and  that  at  some  future  time  a  survey 
should  be  had,  and  that  said  fence  should  then  be  moved  to 
the  line  established  by  such  survey,  if  such  line  should  be 
at  a  different  place  from  that  of  the  fence  as  originally 
built;  that  Magers  then  claimed  that  his  lands  extended 
thirty  chains  (one  hundred  twenty  rods)  north  from 
the  south  line  of  said  west  half,  and  he  built  the  west 
half  of  said  partition  fence  upon  a  line  one  hundred 
twenty  rods  north  from  the  south  line  of  said  west  half; 
that  Magers  then  knew  that  if  the  north  line  of  his  lands 
should  be  established  one  hundred  twenty  rods  north 
of  said  south  line  of  the  west  half  he  would  get  more  land 
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than  he  had  purchased  from  Harrison;  that  appellee  was 
ignorant  of  this  fact  when  said  arrangement  was  made,  and 
when  said  fence  was  built  did  not  know  the  dimensions  of 
said  west  half,  or  either  of  them,  and  did  not  then  know  the 
location  of  the  true  north  line  of  Magers ;  that  a  short  time 
after  the  west  half  of  said  partition  fence  was  built  appellee 
erected  the  east  half  thereof  upon  a  line  one  hundred 
twenty  rods  north  of  the  south  line  of  said  west  half ;  that 
said  fence  has  since  remained  on  said  line,  and  Magers  and 
his  successors  in  title  have  since  held  possession  up  to  said 
fence ;  that  Josephine  Dumbeck  made  no  arrangement  what- 
ever with  Magers  with  regard  to  the  erection  of  the  fence, 
or  with  regard  to  the  north  line  of  his  lands ;  that  the  evi- 
dence fails  to  show  that  the  appellee  was  representing  or 
had  any  authority  to  represent  said  Josephine  in  what  was 
done  with  respect  to  the  fence  and  the  erection  thereof,  and 
fails  to  show  that  she  had  any  knowledge  with  regard  to  the 
matter. 

The  court  stated  as  conclusions  of  law:  (1)  That  the 
appellee  was  entitled  to  judgment  against  the  appellant 
quieting  the  appellee's  title  to  the  real  estate  described  in 
the  first  paragraph  of  the  complaint;  (2)  that  the  appellee 
was  entitled  to  judgment  against  the  appellant  for  the 
possession  of  the  real  estate  described  in  the  second  para- 
graph of  the  complaint;  (3)  that  the  appellee  was  entitled 
to  judgment  against  the  appellant  for  costs. 

In  its  judgment  the  court  described  the  land  referred  to 
in  the  first  paragraph  of  the  complaint  as  follows:  The 
west  half  of  the  southwest  quarter  of  section  twenty-eight, 
in  township  thirty-three  north,  range  eleven  east,  excepting 
sixty  acres  oflF  of  the  south  end  thereof,  all  in  Treble  county, 
Indiana,  and  described  the  land  referred  to  in  the  second 
paragraph  of  the  complaint  as  follows:  Commencing  at  a 
point  on  the  west  line  of  the  west  half  of  the  southwest 
quarter  of  section  twenty-eight,  township  thirty-three  north, 
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range  eleven  east,  thirty  chains  north  of  the  southwest  cor^ 
ner  thereof;  thence  east  to  a  point  in  the  east  line  of  said 
west  half  thirty  chains  north  of  the  southeast  comer  there- 
of; thence  south  on  said  east  line  one  and  twenty  hun- 
dredths chains ;  thence  west  to  a  point  on  said  west  line  of 
said  west  half  one  and  twenty  hundredths  chains  south  of 
the  place  of  beginning;  thence  north  on  said  west  line  to 
the  place  of  beginning,  "containing  two  and  fifty  hun- 
dredths acres  of  land,  all  in  Xoble  county,  Indiana." 

The  si)ecial  findings  are  to  be  examined  with  the  under- 
standing that  it  was  incumbent  upon  the  appellee  to  seek 

recovery  upon  the  strength  of  his  own  title,  and  not 
1.     to  rely  upon  the  weakness  of  that  of  the  appellant ; 

that  the  burden  of  proof  was  upon  the  appellee ;  that 
only  facts  and  not  mere  evidence  or  conclusions  of  law  can 
have  influence  in  the  statement  of  facts  in  a  special  finding; 
that,  so  far  as  there  is  any  failure  to  state  material  facts, 
the  party  having  the  burden  of  proof  must  be  treated  as  not 
having  established  such  facts.  Mere  references  to  evidence, 
without  stating  it  and  without  showing  the  facts  established 
thereby,  must  be  ignored. 

Harrison  being  the  owner  of  the  entire  west  half  of  the 
southwest  quarter  of  section  twenty-eight,  conveyed  a  por- 
tion thereof  January  16,  1885,  to  Magers,  the  remote 
grantor  of  the  appellant.  Subsequently,  June  6,  1885, 
Harrison  executed  his  deed  of  conveyance  to  Josephine 
Dumbeck,  and  through  this  conveyance  whatever  title  is  in 
the  appellee  was  derived,  so  far  as  is  shown  by  the  special 
findings.  It  could  not  effectually,  as  against  the  appellant, 
embrace  any  portion  of  the  land  previously  conveyed  by  the 
duly  recorded  deed  of  the  same  grantor  to  Magers.  In  the 
conveyance  to  Magers  the  land  was  described,  as  shown  by 
the  special  findings,  as  "sixty  acres  off  of  the  south  end  of 
the  west  half  of  the  southwest  quarter  of  section  twenty- 
eight,  township  thirty-three  north,  range  eleven  east,  more 
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particularly  described  as  follows,  to  wit:  Commencing  at 
the  southwest  comer  of  said  w^est  half  of  said  southwest 
quarter;  running  thence  north  one  hundred  twenty  rods; 
thence  east  eighty  rods;  thence  south  one  hundred  twenty 
rods;  thence  west  eighty  rods  to  the  place  of  beginning." 
When  the  descriptions  in  the  deed  of  January  16,  1885, 
are  applied  to  the  land  which  the  grantor  owned,  it  is  seen 
that  there  is   a  contradiction  in  the   descriptions. 

2.  They  could  not  both  be  correct.    And  while  the  first 
description  would  be  suflBciently  definite  if  it  stood 

alone  in  the  deed,  for  the  conveyance  of  land  actually  owned 
by  the  grant6r,  so  also  the  second  description  would  be  suffi- 
cient, standing  alone,  to  convey  land  then  owned  by  the 
grantor.  It  was  the  intention,  apparent  on  the  face  of  the 
deeds,  to  describe  the  same  land  by  both  descriptions.  The 
case  is  not  one  of  a  consistent  and  apparently  certain  and 
definite  description  found  upon  seeking  to  apply  it  to  the 
subject-matter  to  be  equally  applicable  to  two  diflFerent  ob- 
jects, but  it  is  one  of  two  descriptions  which  upon  applica- 
tion to  the  subject-matter  are  contradictory  descriptions, 
the  first  being  of  land  of  certain  and  definite  shape  and 
quantity,  the  other  of  land  of  the  same  quantity  but  of 
another  shape,  each  of  the  descriptions  including  some  land 
omitted  from  the  other.  It  is  true,  as  contended  by  the 
appellant,  that  it  is  a  rule  of  construction  that  words 

3.  of  particular  description  will  control  more  general 
terms  of  description  where  both  cannot  stand  to- 
gether.    But  this  rule,  as  we  consider,  cannot  suffice  to 
solve  the  difficulties  of  the  case  at  bar. 

The  first  description  in  this  deed,  if  it  may  indeed  prop- 
erly be  called  general,  is  a  complete  and  perfect  descrip- 
tion, as  definite  as  if  the  description  expressly  set 

4.  forth  the  metes  and  bounds.    It  cannot  be  said  to  be 
less  certain  or  less  definite  than  the  second  descrip- 
tion.   See  Maguire  v.  Bissell  (1889),  119  Ind.  346 ;  Mitch- 


492        APPELLATE  COURT  OF  INDIANA, 

Hornet  v.  Dnmbeek — 39  Ind.  App.  482. 

eU  V.  Brawley  (1896),  140  Ind,  216.  In  Barney  v.  Miller 
(1865),  18  Iowa  460,  466,  a  rule  of  construction  is  thus 
stated:  ^'Where  a  deed  of  conveyance  contains  a  general 
description  of  the  property  conveyed,  which  is  definite  and 
certain  in  itself,  and  is  followed  by  a  particular  description 
also,  such  particular  description  will  not  limit  or  restrict 
the  grant  which  is  clear  and  unambiguous  by  the  general 
description.  *  *  *  Where  the  general  description  is 
indefinite  and  uncertain,  and  reference  to  the  particular 
description  must  be  had,  in  order  to  ascertain  with  cer- 
tainty the  subject  of  the  grant,  in  such  cases,  the  rule  does 
not  apply.  But,  then,  the  whole  language  will  be  taken 
t(^ther,  and  though  it  may  be  ambiguous  or  even  contra- 
dictory, if,  upon  the  whole  instrument,  there  is  suflScient 
to  manifest  the  intention  of  the  parties  with  reasonable 
certainty,  that  will  suffice."  Where  the  general  description 
in  a  deed  of  conveyance  purports  to  be  "of  all  or  the  whole 
of  any  property  described,  any  additional  description,  ap- 
parently designed  to  apply  to  the  same  property,  but  which 
proved  te  be  only  partially  true,  will  not  be  construed  to 
restrict  the  grant  to  a  portion  of  the  property,  but  all  will 
pass.  It  would  be  otherwise,  where  the  additional  expres- 
sions upon  their  face  purport  to  be  qualifications  or  limita- 
tions of  a  preceding  general  description."  Drew  v.  Drew 
(1854),  28  N.  H.  489,  613.  See,  also,  Stevens  v.  Johnson 
(1875),  55  N.  H.  405,  409.  In  Abbott  v.  Pike  (1851),  33 
Me.  204,  it  was  said:  "Particular  recitals,  when  used 
merely  as  descriptive  of  the  grant,  do  not  limit  or  restrict 
it,  when  the  general  language  of  the  conveyance  is  intelli- 
gible and  eflFective,  without  recitals.  So,  a  true  and  certain 
description  of  the  grant  is  never  invalidated  by  the  addition 
of  a  falsity,  when  the  intention  of  the  parties  can  be  sub- 
served, and  the  conveyance  upheld,  by •  sustaining  the  true 
and  rejecting  the  false  description."  In  College  Comer, 
etc..  Road  Co.  v.  Moss  (1883),  92  Ind.  119,  129,  it  was 
said :   "In  a  complaint  to  recover  possession  of  land,  as  in 
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a  deed  of  conveyance,  words  of  particular  description  con- 
trol more  general  terms.  Inge  v.  Garrett  [1871],  38  Ind. 
96;  Gano  v.  Aldridge  [1866],  27  Ind.  294.  A  description 
may  be  controlled  by  a  further  description;  the  addition 
of  a  particular  circimistance  to  a  general  description  will 
operate  as  a  restriction.  But  a  general  description,  which 
is  definite  and  certain,  cannot  be  restricted." 

If  it  be  sought  to  apply  the  rule  that  where  there  are  in  a 

deed  two  descriptions  of  the  land  conveyed,  and  they  do 

not  coincide,  the  grantee  is  at  liberty  to  elect  that 

5.  which  is  most  favorable  to  him,  it  does  not  appear 
that  the  appellant  ever  made  an  election  with  refer- 
ence to  the  difference  in  the  descriptions  in  his  deed  from 
Harrison,  or  that  he  ever  took  possession  with  reference  to 
one  description  to  the  exclusion  of  the  other,  or  that  the 
second  description  was  more  favorable  to  him  than  the  first 
description. 

Where  the  description  contained  in  a  deed  of  conveyance, 

after  applying  settled  rules  of  construction,  remains  so 

vague,  obscure  or  conflicting  as  to  leave  the  intent 

6.  of  the  parties  uncertain,,  the  declarations  and  acts 
of  the  parties  may  be  shown  by  parol.     Harris  v. 

Oakley  (1891),  130  N.  Y.  1,  28  K  E.  630. 

In  the  case  before  us  it  was  not  error  for  the  court  to 

admit  evidence  of  the  extrinsic  facts  shown  in  the  finding 

and  to  take  such  facts  into  consideration,  having 

7.  reference  in  so  doing,  so  far  as  all  the  circumstances 
made  it  reasonable,  to  the  order  in  which  the  two 

descriptions  occur  in  the  deed,  and  having  regard  to  the 
peculiar  situation  in  which  the  grantor  would  be  left  as  to 
the  portion  of  his  tract  not  conveyed  to  Magers,  and  thus 
arriving  at  the  intention  of  the  parties  which,  so  far  as  not 
inconsistent  with  language  used  in  the  deed,  must  control. 
It  was  necessary,  if  the  conveyance  were  upheld,  to  reject 
one  description,  and  though  the  extrinsic  facts  shown  tend- 
ed to  contradict  one  description,  they  enabled  the  court 
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more  certainly  to  arrive  at  the  intention,  and  thus  to  uphold 
the  true  description  by  rejecting  the  false,  and  therefore 
they  did  not  vary  or  contradict  the  written  contract. 

In  the  deed  of  June  6,  1885,  the  land  was  described  as 
"twenty  acres  off  of  the  north  end  of  the  west  half  of  the 

southwest  quarter  of  section  twenty-eight,  township 
8.     thirty-three  north,  range  eleven  east,  being  eighty 

rods  east  and  west  and  forty  rods  north  and  south, 
containing  twenty  acres  of  land,  more  or  less,  being  all  of 
said  west  half  not  sold  to  John  P.  Magers."  Here  in  the 
beginning  is  a  description  sufficiently  certain  to  designate  a 
definite  tract  of  land,  and  good,  standing  alone,  for  the  con- 
veyance of  as  much  of  such  definite  tract  of  twenty  acres 
as  the  grantor  might  then  own.  When  applied  to  the  land 
then  owned  by  him,  it  appears  that  the  next  words  of  de- 
scription, stating  its  length  and  breadth,  without  reference 
to  any  particular  points,  are  not  true,  and  they  must  be 
rejected  as  a  false  description.  There  is  nothing  materially 
modifying  the  first  description  until  we  reach  the  reference 
to  the  former  conveyance  to  Magers,  When  that  is  taken 
into  consideration  we  see  that  in  this  deed  also  are  two 
descriptions  materially  contradicting  each  other;  both  in- 
tended to  designate  the  same  land,  and  each  sufficiently 
certain  and  definite  to  designate  particular  land  owned  by 
the  grantor,  but  the  last  including  more  land  than  the  first. 
If  the  deed  is  to  be  available  in  behalf  of  the  grantee,  both 
of  these  descriptions  cannot  stand,  but  one  of  them  must 
be  rejected  as  not  sufficiently  indicating  the  intention  of 
the  parties. 

In  Kellogg  v.  McFlatter  (1904),  111  La.  Ann.  1038,  36 
South.  112,  the  owner  of  the  north  half  of  a  certain 
.  section  made  a  conveyance  to  A.  E.  Minor  of  ^'one 
hundred  acres  off  the  east  portion  of  the  north  half  of 
said  section,  which  was  surveyed,  and  possession  was 
taken  by  the  grantee.  Afterward  the  same  grantor  conveyed 
to  E.  D.  Minor  "eighty  acres  off  the  west  portion  of  the 
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north  half  of"  said  section,  the  line  to  he  afterwards  sur- 
veyed so  as  to  join  the  one  hundred  acres  sold  to  A.  E. 
Minor.  It  was  said  by  the  court  that  there  could  be  no 
question  as  to  what  property  was  sold  to  A.  E.  Minor,  and 
that  it  was  clear  that  the  property  sold  to  E.  D.  Minor  was 
a  strip  of  eighty  acres  of  land  immediately  to  the  west  of 
and  adjoining  the  one  hundred  acres  sold  to  A.  E.  Minor. 
"That  language,"  it  was  said,  "is  clear  and  unambiguous, 
and  is  the  controlling  call  in  the  title." 

In  Wuesthoff  v.  Seymour  (1871),  22  K  J.  Eq.  66,  a 
conveyance  of  real  estate  described  it  by  metes  and  bounds, 
with  the  addition,  'Tbeing  the  same  premises  conveyed 
to"  this  grantor  by  a  deed  identified.  The  metes  and 
.  lx)unds  did  not  include  a  small  strip  which  was  in- 
cluded in  the  description  in  the  deed  to  which  reference 
was  thus  made.  It  was  held  that  the  deed  so  referred, 
to  controlled,  this  being  the  evident  intention  of  the 
parties.  It  was  said:  "The  two  descriptions  of  this 
property  thus  given  in  this  deed  do  not  agree.  And  the 
question  is,  which  of  the  two  must  be  taken.  Each  descrip- 
tion is  certain,  definite  and  complete,  if  it  stood  alone. 
There  is  a  latent  ambiguity,  which  does  not  appear  on  the 
face  of  the  deed,  but  by  extrinsic  facts  which  show  that 
these  two  descriptions  differ.  This  ambiguity,  like  other 
latent  ambiguities,  can  be  solved  by  ascertaining  the  inten- 
tion of  the  parties  from  the  situation  of  the  property."  In 
Coogan  v.  Burling  Mills  (1878),  124  Mass.  390,  393,  it 
was  said  to  be  a  settled  rule  that,  although  a  reference  to  a 
recorded  deed  may  not  always  be  construed  to  exclude  a 
parcel  already  described  by  metes  and  bounds,  yet  such 
reference  must  convey  additional  land  described  in  the  deed 
referred  to,  unless  otherwise  controlled.  Boone  v.  ClarTc 
(1889),  129  111.  466,  21  N.  E.  850,  5  L.  R.  A.  276,  was  a 
case  where  the  owner  of  a  tract  of  land  had  conveyed  to 
Judd  for  a  right  of  way  for  a  railroad  company  a  strip  of 
land    "one    hundred    fifty    feet    wide,    being    seventy-five 
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feet  on  each  side  oF*  a  line  deaeribed^  and  Jndd  conveyed 
to  the  railroad  company  a  strip  of  land  ''one  hundred  feet 
in  width,  being  fifty  feet  on  each  side  of"  the  same  line, 
and  added,  ''hereby  intending  to  oonvey  all  the  interest 
vested  in  said  party  of  the  first  part  by  conveyance  exe- 
cuted by  the  following  named  parties,"  among  them  being 
his  grantors.  It  was  held  that  the  latter  deed  conveyed  a 
strip  one  hundred  fifty  feet  wide.  It  was  held  that, 
by  reference  to  the  former  deed,  land  additional  to  that  in- 
cluded in  the  preceding  particular  description  was  con- 
veyed, citing,  with  other  cases,  Coogan  v.  Burling  MiUs, 
supra,  and  Wuesthoff  v.  Seymour,  supra. 

If  the  description  in  a  deed  of  conveyance  remains  doubt- 
ful, its  language  must  be  taken  as  the  language  of  the 
grantor,    and    aU   doubts   must  be   solved    against 

9.  him  and  in  favor  of  the  grantee.  Piper  v.  True 
(1869),  36  CaL  606. 

Harrison,  in  view  of  the  extrinsic  facts  stated  in  the 

finding,  which  must  be  regarded  as  admissible  in  evidence 

in  such  a  case,  and  of  the  rule  which  ascribes  the 

10.  form  of  the  description  to  him  and  holds  him  bound 
to  the  largest  extent  that  its  strongest  terms  in  favor 

of  the  grantee  will  admit,  must  be  considered  as  having  by 
this  deed  conveyed  to  Josephine  Dumbeck  all  that  portion 
of  the  half  of  the  quarter  section  lying  north  of  the  tract 
of  sixty  acres  oflF  of  the  south  end  thereof. 

The  rights  of  the  appellee  were  not  adversely  affected  by 

the  facts  stated  concerning  the  fence  constructed  by  Magers 

and  the  appellee  without  any  concurrence  or  knowl- 

11.  edge  on  the  part  of  appellee's  wife,  then  the  owner, 
as  to  which  there  was  no  suflScient  agreement  that  it 

should  be  a  permanent  boundary  line,  the  circumstances 
indicating  an  intention  to  the  contrary  on  the  part  of  the 
persons  who  built  it.  See  Mitchell  v.  Brawley  (1895), 
140  Ind.  216. 
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A  motion  of  the  appellant  for  a  new  trial  was  overruled. 
We  have  already  stated  our  opinion  that  there  was  no  avail- 
able error  in  admitting  parol  evidence  of  extrinsic 
7.     facts  tending  to  show  the  intention  of  the  parties  to 
these  deeds  df  Harrison,  not  contradictory  to  the 
written  contracts,  though  tending  to  show  that  one  of  two 
conflicting  descriptions  was  the  true  description  of  the  land 
conveyed. 

Objection  was  made  to  the  admission  in  evidence  of  the 

record  in  the  recorder's  office  of  Noble  county,  where  the 

land  was  situated,  of  the  deed  of  Harrison  and  his 

12.  wife  to  Josephine  Dumbeck,  dated  June  6,  1885, 
and  recorded  June  18,  1885.  The  deed  was  ac- 
knowledged before  Cyrus  B.  Tulley,  a  justice  of  the  peace 
of  Whitley  county,  as  shown  by  his  certificate,  and  this 
acknowledgment  was  authenticated  by  the  certificate  of 
Jaines  M.  Harrison  as  clerk  of  the  Whitley  Circuit  Court, 
with  the  seal  of  that  court.  It  was  shown  in  evidence  that 
this  James  M.  Harrison,  who  was  clerk,  was  the  James  M. 
Harrison  who  was  grantor  in  the  deed.  Whatever  insuf- 
ficiency there  would  have  been  in  this  record  as  evidence 
was  obviated  by  the  curative  statute  of  March  7, 1891  (Acts 
1891,  p.  336.  See,  also.  Steeple  v.  Downing  (1878), 
60  Ind.  478,  495;  Cole  v.  Wright  (1880),  70  Ind. 
179,  190.  This  evidence  was  not  objectionable  as  tending 
to  deprive  appellant  of  a  vested  right,  as  suggested  on  his 
behalf  in  argument  His  right  extended  to  the  land  con- 
veyed to  Magers  by  Harrison.    The  evidence  tended 

13.  to  show  title  in  the  appellee  to  land,  no  part  of 
which  was  included  in  the  conveyance  to  Magers, 

appellant's  remote  grantor.  It  was  not  offered  or  admitted 
for  the  purpose  of  cutting  down  the  grant  to  Magers  and 
through  him  to  the  appellant,  which  was  fixed  by  the  deed 
to  Magers  and  accompanying  circumstances,  and  not  af- 
fected by  any  subsequent  conveyance  of  Harrison  to  another 
grantee. 

Vol.  39—32 
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The  appellant  introduced  in  evidence  the  record  of  a 

quitclaim  deed    (not  mentioned  in  the  special  findings) 

dated  April  29,  1897,  from  Harrison  and  his  wife 

14.  to  John  Dumbeck,  the  appellee,  for  the  conveyance 
of  land  in  Noble  county,  Indiana,  described  therein 
as  "a  small  part  of  the  west  half  of  the  southwest  quarter 
of^  said  section  twenty-eight,  "described  as  follows:  Com- 
mencing at  the  southeast  comer  of  said  west  half  and  run- 
ning thence  north  on  the  east  line  thereof  one  hundred 
twenty  rods;  thence  west  fifty-one  feet;  thence  south, 
parallel  to  the  west  line  of  said  west  half,  to  the  south  line 
thereof;  and  thence  east  on  said  south  line  sixty  feet,  to 
the  place  of  beginning,  containing  two  and  fifty-two  hun- 
dredths acres,  be  the  same  more  or  less."  It  is  stated  in  a 
bill  of  exceptions  that  this  evidence  was  introduced  by  the 
appellant  for  the  purpose  of  showing  that  by  the  act  of  the 
appellee  in  procuring  this  deed  he  was  estopped  to  claim 
that  the  strip  of  land  described  in  this  deed  was  a  part  of 
the  sixty  acres  deeded  by  Harrison  and  wife  to  Magers,  and 
was  estopped  to  claim  that  this  strip  comprised  any  part  of 
the  sixty  acres  now  alleged  to  be  owned  by  appellant  under 
his  deed  as  remote  grantee  of  Magers.  It  is  further  stated 
in  the  bill  of  exceptions  that  the  court,  in  making  its  special 
findings,  refused  to  find  for  the  appellant  on  his  claim  and 
defense  of  estoppel,  but  found  in  favor  of  the  appellee,  and 
that  the  appellant  excepted  and  reserved  the  question  of  law. 

Without  regard  to  the  question  as  to  whether  there  is  any 
technical  objection  to  the  manner  of  presenting  the  matter, 
we  are  of  the  opinion  that  there  was  no  available  error  in 
the  refusal  of  the  court  to  regard  this  evidence  as  establish- 
ing an  estoppel  as  suggested.  Neither  party  was  making 
any  claim  of  title  under  this  deed ;  and  if  their  titles  were 
fixed  and  determined,  as  we  have  held,  by  the  deeds  of 
prior  date,  they  could  not  be  affected  favorably  or  ad- 
versley  by  the  deed  of  1897  for  ])ro])erty  not  then 
owned  by  the  grantor.     If  the  appellee  saw  fit,  through 
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caution  afterward  found  unnecessary,  to  procure  a  useless 
and  ineffectual  deed  of  conveyance,  he  could  not  thereby 
be  estopped  to  assert  his  rights  under  prior  conveyance 
against  one  not  a  party  to  the  useless  deed  whose  conduct 
was  not  affected  thereby. 
Judgment  affirmed. 


Hatfield  et  al.  v.  Mahoney  et  al. 

[No.  5,767.     Filed  November  27,  1906.     Rehearing  denied  Feb- 
ruary 8,  1907.] 

1.  Tenancy  in  Common. — Liens. — Purchase  by  Cotenant. — One 
tenant  in  common  cannot  buy  in  the  common  property  at  a 
tax  sale  and  secure  title  thereby  to  the  exclusion  of  his  cotenant. 
p.  502. 

2.  Taxation.— Z>eed«. — Liens. — Title. — ^Where  a  tax  deed  is  in- 
valid, it  nevertheless  conveys  the  lien  for  taxes,  the  legal  title 
to  the  land  remaining  in  the  original  owners,    p.  502. 

3.  Same. — Tenancies  in  Common. — Liens. — ^Where  land  belonging 
to  two  tenants  in  common  is  sold  for  taxes,  each  half  of  such 
property  is  liable  for  half  of  such  lien.    p.  502. 

4.  Set-Ofp  and  Counterclaim.  —  Assignment.  —  Purchaser's 
Rights. — Where  plaintiffs  held  a  claim  against  a  decedent  in 
his  lifetime,  his  estate  cannot  enforce  a  claim  against  plain- 
tiffs, assigned  to  it  after  his  death  by  virtue  of  a  contract  made 
with  a  third  party,  in  decedent's  lifetime,  the  plaintiffs  being 
entitled  by  virtue  of  §355  Bums  1901,  §352  R.  S.  1881,  to  set 
off  their  claim  against  the  one  assigned,    p.  502. 

5.  Same. — Claims. — Judgment. — ^In  order  for  a  party  to  be  en- 
titled to  a  set-off  as  provided  by  §355  Bums  1901,  §352  R.  S. 
1881,  it  is  not  necessary  that  his  claim  should  be  reduced  to 
judgment  before  the  assignment  or  death  of  the  other  party, 
p. -504. 

6.  Decedents'  Estates.— Set-O^. — Rights  of. — A  decedent's 
estate  is  entitled  to  the  same  rights,  and  liable  to  the  same 
demands,  that  the  decedent  would  be,  if  alive,    p.  505. 

7.  Injunction. — Remedy  at  Law. — When  Adequate. — Injunction 
lies  in  all  cases  where  the  remedy  at  law  is  not  as  clear,  prac- 
tical and  efficient  as  the  remedy  by  injunction,    p.  505. 

8.  Same. — Judicial  Sales. — Cross-Demands, — Injunction  lies  on 
behalf  of  a  tenant  in  common  against  whose  land  defendant 
holds  a  decree,  to  prevent  a  sale  under  such  decree,  where  de- 
fendant owes  plaintiff  an  equal  or  larger  sum.    p.  505. 
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From  Huntington  Circnit  Court ;  Orlando  H,  Whiteloch, 
Special  Judge. 

Suit  by  James  M.  Hatfield  and  another  against  George 
A.  Mahoney  and  another.  From  a  decree  for  defendants, 
plaintiffs  appeaL     Reversed. 

/.  T.  Alexander  and  James  If.  Hatfield,  in  pro.  per.  for 
appellants. 

Jf.  L.  Spencer  and  W.  A.  Br  any  an,  for  appellees. 

Robinson,  J. — Suit  to  enjoin  the  sale  of  certain  land  by 
the  sheriff.  The  facts  found  by  the  court  are,  in  substance, 
that  on  February  11,  1891,  Elizabeth  Hatfield  owned  a 
certain  described  tract  of  land  containing  17.85  acres  which 
she  had  owned  and  occupied  for  more  than  ten  years  prior 
thereto.  On  the  above  date  there  were  $91.46  delinquent 
taxes  against  the  land,  which  had  accumulated  while  she 
owned  it.  On  that  date,  by  an  erroneous  description,  the 
auditor  offered  the  land  for  sale  and  John  Highland  at- 
tempted to  purchase  it,  but  in  the  certificate  a  defective 
description  was  inserted.  On  February  17,  1893,  there  was 
issued  to  Highland  a  deed  which  contained  no  accurate  de- 
scription. Highland  at  once  took  possession  and  continued 
in  possession  until  April  4,  1901,  receiving  the  rents  and 
profits,  and  on  that  date  Highland  and  wife  conveyed  the 
land  by  warranty  deed  to  Lizzie  C.  Chepoweth,  who  went 
into  possession.  Elizabeth  Hatfield  continued  to  own  the 
land  until  her  death  August  25,  1895,  when  the  same  was 
inherited  by  her  children,  Sabina  Highland,  wife  of  John 
Highland,  and  Uriah  J.  Peigh.  On  January  10,  1902, 
Peigh  and  wife  conveyed  to  appellants  the  undivided  one- 
half  of  the  land,  and  on  January  18,  1902,  appellants 
brought  partition  proceedings  asking  that  one-half  be  set  off 
to  them  and  one-half  to  Lizzie  C.  Chenoweth.  Chenowetb 
answered  by  denial,  and  also  filed  a  cross-complaint  allying 
that  she  held  a  lien  on  the  land  by  reason  of  the  purchase 
at  tax  sale  on  February  11,  1891,  by  John  Highland  and 
for  taxes  afterward  paid  by  him  up  to  the  time  he  sold  the 
land  to  her  April  4,  1901.     In  that  proceeding  the  court 
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found  that  appellants  and  Chenoweth  were  tenants  in 
common,  and  that  one-half  should  be  set  off  to  each,  and 
that  Chenoweth  held  a  lien  on  the  whole  of  the  land  for 
$470.03,  for  taxes  paid  and  interest.  Decree  was  entered 
awarding  to  appellants  one-half  of  the  land  and  to  Cheno- 
weth one-half  and  foreclosing  the  lien  for  $470.03,  and 
adjudging  a  specific  lien  on  the  whole  of  the  land,  and 
ordering  appellants  to  pay  Chenoweth  one-half  of  that  sum 
in  120  days,  or  that  the  land  be  sold,  and  that  upon  pay- 
ment of  the  lien  partition  should  be  made,  and  that  such 
decree  and  judgment  remain  in  full  force.  Commissioners 
were  appointed,  and  their  report,  awarding  the  west  half 
to  Chenoweth  and  the  east  half  to  appellants,  was  con- 
firmed, and  the  parties  at  once  went  into  possession  of  the 
land  thus  awarded  them.  Chenoweth  continued  in  pos- 
session until  March  26,  1903,  when  she  and  her  husband 
conveyed  her  part  to  one  Krees,  who  took  and  now  has  pos- 
session. Prior  to  July  12,  1902,  Uriah  J.  Peigh  assigned 
to  appellants  the  sum  due  him  from  John  Highland  for 
rent  while  Highland  occupied  the  land,  and  on  July  12, 
1902,  appellants  instituted  suit  against  Highland  for  $400 
rent,  which  was  then  due  and  unpaid,  which  sum  has  never 
been  paid.  About  May  1,  1903,  John  Highland  died  and 
James  Highland  was  appointed  administrator,  and  was 
substituted  as  party  to  that  suit,  and  in  April,  1905,  by 
judgment  of  the  Huntington  Circuit  Court,  appellants  were 
allowed  $400  against  such  estate,  and  no  part  of  such  al- 
lowance has  been 'paid.  On  March  19,  1904,  Chenoweth 
entered  upon  the  margin  of  the  partition  record  an  indorse- 
ment stating  that,  for  value  received  and  in  pursuance  of 
an  agreement  made  with  John  Highland  in  his  lifetime,  she 
assigned  to  James  Highland,  administrator,  for  the  use  of 
such  estate,  the  judgment  lien  and  decree  for  the  sale  of 
land  therein  described.  In  June,  1904,  the  administrator 
caused  a  copy  of  the  judgment  and  decree  in  the  partition 
case  to  be  issued  to  the  sheriff  who  advertised  appellant's 
portion  of  such  land  for  sale  on  July  16,  1904,  to  satisfy 
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the  one-half  of  such  Hen  of  $470.03,  the  same  not  having 
been  paid,  and  on  July  1,  1904,  appellants  brought  this 
suit  to  enjoin  such  sale.  A  conclusion  of  law  was  stated  in 
appellee's  favor,  and  a  decree  and  judgment  rendered  ac- 
cordingly. 

It  is  well  settled  that  one  tenant  in  common  cannot  buy 

in  the  common  property  upon  a  lien  against  it,  and  thus 

acquire  title  to  the  exclusion  of  his  cotenant     But 

1.  the  land  was  bought  at  tax  sale  by  John  Highland, 
who  was  not  a  cotenant,  and  Mrs,  Chenoweth  by  the 

deed  to  her  acquired  title  only  to  that  part  of  the  land 

owned  by  the  wife  of  John  Highland.    The  deed  to  John 

Highland  was  ineffective  to  convey  title,  but  was 

2.  sufficient  to  carry  the  lien  for  the  taxes  paid.     The 
title  never  was  in  John  Highland,  but  remained  in 

the  heirs  of  Elizabeth  Hatfield,  and  all  the  interest  High- 
land had  in  the  land  was  this  lien  for  taxes  which  was  con- 
veyed to  Mrs.  Chenoweth.  Suppose  John  Doe  had  bought 
the  land  for  taxes,  a  deed  from  Doe  and  wife  to  Mrs. 
Chenoweth  would  not  have  conveyed  title.  But  the  title 
passed  to  Mrs.  Chenoweth  by  the  deed  executed  by  Sabina 
Highland  and  her  husband,  and  title  only  to  the  in- 

3.  terest  owned  by  Sabina  Highland.     That  interest 
was  subject  to  the  lien  for  one-half  the  amount  of 

delinquent  taxes,  and  the  other  interest  to  the  other  half. 
When  appellants  purchased  the  undivided  half  from  Peigh 
it  was  then  subject  to  this  lien  for  taxes,  which  lien  was 
held  by  Mrs.  Chenoweth.  This  lien  has  been  adjudged  a 
valid  lien  by  a  court  having  jurisdiction  of  the  subject- 
matter  and  of  the  parties,  and  all  the  interest  Mrs.  Cheno- 
weth had  in  the  lien  has  been  assigned  to  the  estate  of  John 
Highland,  deceased,  and  is  an  asset  of  his  estate. 

But,  in  the  lifetime  of  John  Highland,  appellants  ac- 
quired a  claim  against  him,  and  brought  suit  against  him 
to  enforce  the  claim,  and  since  his  death  this  claim 

4.  has  been  allowed  against  his  estate.    It  is  true  there 
was  no  adjudication  of  the  claim  until  after  his 
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death,  but  appellants  had  the  claim  against  him  in  his  life- 
time. Had  Highland  in  his  lifetime  acquired  the  lien 
which  Mrs.  Chenoweth  held,  and  had  he  undertaken  to 
enforce  it,  appellants  certainly  could  have  pleaded  their 
claim  against  him  as  a  set-off.  The  assignment  of  the  claim 
to  his  estate  gives  the  estate  no  greater  rights  in  the  collec- 
tion of  the  claim  than  Highland  would  have  had  had  the 
claim  been  assigned  to  him  in  his  lifetime.  Section  355 
Bums  1901,  §352  R.  S.  1881,  provides:  "When  cross- 
demands  have  existed  between  persons,  under  such  circum- 
stances that  one  could  be  pleaded  as  a  counterclaim  or  set-off 
to  an  action  brought  upon  the  other,  neither  can  be  deprived 
of  the  benefit  thereof  by  the  assignment  or  death  of  the 
other,  and  the  two  demands  must  be  deemed  compensated, 
as  far  as  they  equal  each  other."  "This  statute,"  said  the 
court  in  Huffman  v.  Wyrick  (1892),  5  Ind.  App.  183, 
"gives  the  right  to  the  holder  of  any  such  claim  to  treat  it 
as  having  liquidated  an  equal  amount  of  the  other  claim 
upon  the  death  of  the  holder  of  the  latter."  See  Schoon- 
over  V.  Quick  (1861),  17  Ind.  196;  Convert/  v.  Langdon 
(1879),  66  Ind.  311. 

We  think  equity  requires  it  to  be  held  that  when  the 
administrator  of  Highland's  estate  took  from  Mrs.  Cheno- 
weth an  assignment  of  the  judgment,  he  took  it  subject  to 
any  equities  against  it.  It  is  true  it  was  an  unliquidated 
claim  during  Highland's  lifetime,  but  it  has  since  been 
adjudged  to  be  a  valid  claim  against  his  estate.  See  Lam- 
mers  v.  Ooodeman  (1879),  69  Ind.  76;  Puett  v.  Beaa-d 
(1882),  86  Ind.  172,  44  Am.  Rep.  280. 

Judgment  reversed. 

On  Petition  for  Rehearing. 

Watson,  J. — The  appellees^  counsel  filed  their  petition 
for  rehearing  herein  and  assigned  five  causes  therefor,  but 
they  may  be  properly  stated  as  follows:     (1)    That  the 
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court  erred  in  holding  that  the  appellants  are  entitled  to 
have  the  allowance  of  a  general  claim  in  their  favor  against 
the  estate  of  appellee  Highland  set  off  against  the  judgment 
in  rem.  (2)  The  court  erred  in  holding  that  the  appellants 
were  entitled  to  an  injunction  to  stop  the  sale,  by  the  sheriff, 
of  their  real  estate  upon  the  judgment  in  favor  of  appellee 
Highland's  estate. 

As  to  the  first  cause  we  are  confronted  at  the  very 

threshold,  in  the  consideration  of  this  case,  with  the  statute 

set  out  in  the  original  opinion  herein,  which  says  in 

5.  plain  words  that  when  cross-demands  have  existed 
between  persons,  under  such  circumstances  that  one 
could  be  pleaded  as  a  counterclaim  or  set-off  to  an  action 
between  the  parties,  neither  can  be  deprived  of  the  benefit 
thereof  by  death  or  assignment.  In  the  case  at  bar  High- 
land bought  the  claim,  in  his  lifetime,  from  Lizzie  C.  Chen- 
oweth,  but  it  was  not  assigned  of  record  until  after  his 
death.  The  appellants  had  a  claim  pending  in  the  Hunt- 
ington Circuit  Court  against  John  Highland  at  the  time 
of  his  death,  which  was  afterwards  found  to  be  a  valid 
claim  by  the  court,  and  a  judgment  awarded  against  his 
estate  in  favor  of  the  appellants.  It  cannot  be  contended 
that  the  claim  did  not  exist  during  the  lifetime  of  High- 
land, or,  in  other  words,  at  the  time  of  his  death  there  did 
not  exist  between  the  parties  cross-demands.  Highland  had 
bought  the  judgment,  but  the  same  had  not  been  assigned 
of  record.  The  appellants  had  a  suit  pending  against  High- 
land. The  fact  that  it  had  not  been  reduced  to  a  judgment 
makes  no  difference.  It  was  a  valid  claim  against  him  and 
is  now  against  his  estate.  Schoonover  v.  Quick  (1861),  17 
Ind.  196,  197;  Porter  v.  Roseman  (1905),  165  Ind.  256; 
Morrison  v.  Jewell  (1852),  34  Me.  146;  25  Am.  and  Eng. 
Ency.  Law  (2d  ed.),  533. 

Courts  do  not  do  or  require  idle  things.  If  John  High- 
land were  alive,  could  it  be  said  that  the  court  would  re- 
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quire  him  to  pay  the  appellants,  and  in  turn  the 

6.  appellants  to  pay  John  Highland?  We  think  not 
The  law  does  not  enlarge  the  rights  of  an  adminis- 
trator beyond  the  rights  of  the  deceased  if  he  were  alive, 
but  the  administrator  stands  as  the  representative  of  the 
deceased,  in  his  place  and  in  his  stead,  with  no  greater  or 
less  power: 

As  to  the  second  proposition.     It  has  been  said:     "The 

absence  of  a  plain  and  adequate  remedy  at  law  affords  the 

only  test  of  equity  jurisdiction,  and  the  application 

7.  of  this  principle  to  a  particular  case  must  depend 
altogether  upon  the  character  of  the  case  as  dis- 
closed in  the  pleadings."  Watson  v.  Sutherland  (1866),  5 
Wall.  74,  18  L.  Ed.  580.  See,  also.  Miller  v.  Bower 
(1902),  30  Ind.  App.  116;  Chappell  v.  Jasper  County, 
etc.,  Oas  Co.  (1903),  31  Ind.  App.  170,  172;  Bishop  v. 
Moorman  (1884),  98  Ind.  1,  4,  49  Am.  Rep.  731;  Carmel 
Nat.  Oas,  etc.,  Co.  v.  Small  (1898),  150  Ind.  427,  430. 
It  is  true,  if  the  remedy  at  law  is  suflScient  and  affords  the 
parties  adequate  means  to  settle  their  controversy,  equity 
will  not  intervene  by  way  of  injunction,  but  a  legal  remedy 
must  be  so  clear,  practical  and  efficient  that  the  ends  of 
justice  may  be  reached  between  the  parties  as  the  remedy  Jn 
equity,  and,  unless  it  is  so,  the  granting  of  an  injunction  is 
proper.  It  cannot  be  said,  and  it  is  not  true,  that  appel- 
lants^ remedy  at  law  was  as  adequate  and  efficient  to  pre- 
vent a  cloud  being  cast  upon  their  title  as  the  remedy  in 
equity  by  injunction.     In  the  case  at  bar,  in  the  light  of 

the  cases  cited  in  the  original  opinion  and  the  fore- 

8.  going  authorities,  it  is  very  clear  that  the  remedy 
in  equity  could  alone  afford  proper  and  adequate 

relief,  and  that  the  ends  of  justice  required  the  injunction 
to  be  issued. 

The  petition  is  therefore  overruled. 
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Chicago,  Indianapolis  &  Louisvillb  Railway 
Company  v.  Cobler,  Administratmx. 

[No.  5,844.     Piled  February  19,  1907.] 

1.  Pleading. — Complaint, — Master  and  Servant. — Railroads, — 
Employers'  Liability  Act. — ^A  complaint  all^^g  that  while  the 
plaintiff's  decedent  was  uncoupling  the  air-brakes  betweoi  two 
cars,  defendant's  locomotive  engineer  negligently  backed  his 
engine  against  such  cars,  thus  killing  said  decedent,  is  suffi- 
cient under  clause  four,  §7083  Bums  1901,  Acts  1893,  p.  294, 
II.    p.  507. 

2.  Same. — Complaint, — Railroads. — Customs, — Failure  to  Spec- 
ify.— Violation. — A  complaint  for  damages  on  account  of  neg- 
ligence, showing  that  ''divers  customs  and  practices  had  become 
and  were  of  universal  acceptance  and  application  among  rail- 
road men  working  in  the  switch  yards,''  and  that  because  of 
defendant  railroad  company's  violation  of  such  customs,  plain- 
tiff's decedent  was  killed,  is  bad,  where  the  customs  and  prac- 
tices are  not  set  out.    p.  508. 

8.  Same. — Complaint. — Railroads, — Violation  of  Ordinance, — 
Failure  to  Set  Out. — A  complaint  for  damages  against  a  rail- 
road company  for  negligence  in  the  violation  of  a  city  ordi- 
nance, must  set  out  such  ordinance  either  in  words  or  in  sub- 
stance,   p.  509. 

4.  Same. — Complaint, — Railroads. — Violation  of  Rules, — Fail- 
ure to  Set  Out. — A  complaint  for  damages  against  a  railroad 
company  for  negligence  in  the  violation  of  its  rules,  must  set 
out  such  rules  or  the  substance  thereof,    p.  509. 

5,  Appeal. — Judgment  Resting  on  Good  and  Bad  Paragraphs. — 
A  judgment  resting  on  good  and  bad  paragraphs  of  a  com- 
plaint will  be  set  aside,  where  the  Appellate  Court  is  unable 
to  tell  whether  it  rests  exclusively  upon  the  good  paragraphs, 
p.  509. 

From  Marion  Circuit  Court  (12,644) ;  Henry  Clay 
Allen,  Judge. 

Action  by  Eunice  J.  Cobler,  as  administratrix  of  the 
estate  of  Marshall  F.  Cobler,  deceased,  against  the  Chicago, 
Indianapolis  &  Louisville  Railway  Company.  From  a 
judgment  for  plaintiff  on  a  verdict  for  $4,500,  defendant 
appeals.     Reversed, 
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E.  C.  Field,  H.  R,  Kurrie  and  Taylor  &  Woods,  for  ap- 
pellant. 

George  W.  Galvin,  for  appellee. 

RoBY,  P.  J. — Appellee's  amended  complaint  is  in  four 
paragraphs,  demurrers  to  each  of  which  were  overruled. 
Error  is  assigned  upon  each  of  said  rulings.  The  cause  was 
submitted  to  a  jury,  and  a  verdict  for  appellee  returned, 
upon  which  the  judgment  appealed  from  was  rendered. 

It  is  averred  in  the  first  paragraph  that  appellee  is  the 
administratrix  of  the  estate  of  Marshall  E.  Cobler,  de- 
ceased, and  the  defendant,  a  corporation  operating 

1.  a  railroad  in  the  State  of  Indiana  arid  adjoining 
states;  that  appellee's  decedent,  on  September  11, 
1901,  was  in  its  employ  as  a  yard  conductor,  had  charge  of 
a  crew  of  men,  and  looked  after  the  movement  of  cars  in 
the  making  up  of  trains  in  the  yards  of  said  company  in 
the  city  of  Indianapolis.  Such  crew  consisted  of  said 
Cobler,  the  engineer  in  charge  of  the  locomotive  engine 
used  in  the  movement  of  said  cars,  the  fireman  thereon,  and 
two  switchmen;  that  on  said  day  said  crew  went  to  the 
yards  with  an  engine  for  the  purpose  of  cutting  out  certain 
passenger-cars  and  making  up  trains;  that  said  passenger- 
cars  were  attached  by  air  hose,  safety-chains,  and  couplings ; 
that  it  was  necessary  to  uncouple  said  air  hose  and  unfasten 
said  safety-chains  in  order  that  the  cars  be  moved  sepa- 
rately ;  that  in  pursuance  of  his  duty  and  in  the  line  of  his 
employment  said  decedent  left  said  engine  with  the  knowl- 
edge of  the  engineer,  passed  the  first  of  said  passenger-cars, 
and  entered  the  space  between  it  and  the  next  car,  for  the 
purpose  of  uncoupling  the  air-pipes  and  safety-chains,  and 
that  while  in  such  position,  which  was  a  necessary  one  for 
him  to  assume,  and  while  between  said  cars,  with  full 
knowledge  of  the  engineer  in  charge  of  said  engine,  he  was 
crushed  between  the  platforms  of  said  cars,  because  said 
engineer,  negligently  disregarding  his  duty  under  the  cir- 
cumstances, moved  his  said  locomotive  engine  on  and  over 


508        APPELLATE  COURT  OF  INDIANA, 

Chicago,  etc,  R,  Co.  v.  Cobler— 39  Ind.  App.  506. 

said  tracks  and  against  said  first  car.  The  injury  is  thus 
charged  to  have  been  caused  by  the  negligence  of  a  person 
in  the  service  of  appellant  who  had  charge  of  a  locomotive 
engine  upon  a  railway,  and  is  therefore  sufficient  §7083, 
cl.  4,  Bums  1901,  Acts  1893,  p.  294,  §1 ;  Baltimore,  etc., 
R.  Co.  V.  Peterson  (1901),  156  Ind.  364;  Indianapolis 
Union  R.  Co.  v.  Houlihan  (1901),  157  Ind.  494,  54  L.  R 
A.  787;  Pittsburgh,  etc.,  R.  Co.  v.  Oipe  (1903),  160  Ind. 
360;  Pittsburgh,  etc.,  R.  Co.  v.  Collins  (1904),  163 
Ind.  569. 

The  second  paragraph  of  amended  complaint  is  grounded, 
so  far  as  th^  charge  of  negligence  against  appellant  is  con- 
cerned,   upon    the    following    averments:     "That 
2.     divers  customs  and  practices  had  become  and  were 
of  universal  acceptance  and  application  among  rail- 
road men  working  in  the  switchyards  of  the  city  of  Indian- 
apolis, and  with  which  all  switching  crews  of  railroads  in 
said  city  were  familiar,  and  to  which  all  the  members 
thereof  conformed.'^  It  is  then  averred  that  the  engineer  in 
charge  of  the  locomotive  engine,  "in  violation  of  said  well- 
known  customs  and  practices,  moved  his  engine,    ♦    ♦    ♦ 
and,  in  violation  of  said  customs  and  practices,  negligently 
and  carelessly  propelled  his  engine,"  etc.     The  complaint 
is  entirely  insufficient  for  the  reason  that  the  customs  and 
practices  referred  to  are  not  set  out,  either  in  substance  or 
tenor.     The  code  requires  that  the  complaint  contain  "a 
statement  of  the  facts  constituting  a  cause  of  action."    The 
object  of  the  requirement  is  that  the  defendant  be  notified 
of  the  charge  which  he  is  to  meet.    §841  Bums  1901,  §338 
K,  S.  1881.     In  the  absence  of  averments  showing  what 
tl»o  custom  relied  upon  was,  no  facts  were  stated  from  which 
tht^  oxistonoe  of  the  underlying  duty  alleged  to  have  been 
nolatod  could  be  determined.     Pittsburgh,  etc.,  B.  Co.  v. 
/  *iimn.^r  (1904),  163  Ind.  247,  252. 

V\\i^  third  paragraph  of  amended  complaint  contains  a 
Mwtoiuout  of  general  conditions  equivalent  to  that  made  in 
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the  preceding  paragraphs.     The  negligence  counted 

3.  upon  is  as  follows:     "Defendant  negligently  and 
carelessly  moved  its  locomotive  engine  on  and  over 

said  tracks  and  against  said  first  car  without  notice  of  the 
purpose  or  intent  so  to  move  the  same,  and  without  ringing 
the  bell  upon  such  engine,  in  direct  violation  of  an  ordi- 
nance of  the  city  of  Indianapolis  entitled  *An  ordinance  to 
regulate  the  running  of  locomotives  and  cars  in  the  city  of 
Indianapolis,'  etc.,  approved  March  12,  1886,  and  at  the 
time  in  full  force  and  effect''  The  pleading  does  not  con- 
tain a  statement  of  the  substance  of  the  ordinance,  nor  does 
it  show  otherwise  that  the  same  was  applicable  to  the  move- 
ment of  an  engine  engaged  in  making  up  trains  in  the  com- 
pany's yards,  and  the  averment  as  to  the  violation  of  the 
same  is  a  mere  conclusion. 

The  amended  fourth  paragraph  avers  that  "the  defendant 

negligently  and  carelessly,  in  utter  disregard  and  violation 

of  the  provisions  of  rules  178  and  308,  governing 

4.  locomotive  engineers  and  the  movement  of  locomo- 
tive engines,  issued  especially  by  defendant  and  in 

force  at  the  date  of  the  grievance  complained  of  herein, 
moved  the  locomotive  engine  along  and  over  said  tracks  and 
against  said  first  car."  Neither  the  tenor  nor  substance  of 
said  rules  is  stated,  and  there  is  nothing  in  the  pleading 
showing  their  applicability  or  violation,  except  the  state- 
ment above  quoted. 

Neither  the  second,  third  nor  fourth  amended  paragraphs 

of  complaint  contain  a  statement  of  facts  relied  upon  as 

required  by  the  code,  and  the  demurrers  to  each  of 

5.  '  them  should  have  been  sustained.    We  are  not  able 

to  say  that  the  verdict  was  based  upon  the  first  para- 
graph of  complaint. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  sustain  the  demurrers  to  the  paragraphs  of 
complaint  mentioned,  and  for  further  proceedings. 

Comstock,  Eabb,  Watson  and  Hadley,  JJ.,  concur. 
Myers,  C.  J.,  absent 
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Indianapolis  Street  Railway  Company  v. 
Coyner. 

[No.  6,624.     Filed  February  20,  1907.] 

1.  Pleading. — Complaint. — Failure  to  Name  Defendant  in  Body 
of, — The  failure  of  the  plaintiff  to  name  the  defendant  in  the 
body  of  the  complaint  is  not  necessarily  fatal,  where  the  name 
is  set  out  in  the  caption,    p.  511. 

2.  Same. — Complaint, — Initial  Attack  on  Appeal, — ^A  complaint 
attacked  for  the  first  time  on  appeal,  is  sufficient  if  the  judg- 
ment rendered  thereon  will  bar  another  action  for  the  same 
cause,    p.  511. 

3.  Trial. — Instructions, — Peremptory, — Burden  of  Proof. — In^ 
vasion  of  Province  of  Jury, — ^A  peremptory  instruction  for  a 
party  having  the  burden  of  proof,  where  the  determination  of 
the  issue  depends  upon  the  credibility  of  witnesses,  or  upon 
inferences  or  deductions  from  the  evidence,  is  an  invasion  of  the 
province  of  the  jury.     p.  513. 

4.  Same. — Burden  of  Proof, — Contributory  Negligence. — Peremp- 
tory Instructions. — Contributory  negligence  is  an  affirmative 
defense,  the  burden  of  proof  being  upon  the  defendant;  and  a 
peremptory  instruction  on  such  issue  can  only  be  given  in 
favor  of  the  plaintiff,     p.  513. 

5.  Same. — Peremptory  Instructions, — Street  Railroads, — Cross- 
ings. — An  instruction  outlining  the  duty  of  the  driver  of  a 
vehicle  in  crossing  a  car  track  in  front  of  a  street  car,  is  not 
a  peremptory  instruction,     p.  513. 

6.  Same. — Contributory  Negligence, — Street  Railroads, — An  in- 
struction that  if  plaintiff  while  crossing  the  street  car  track 
was  run  into  solely  because  of  the  sudden  increasing  of  the 
car's  speed  so  that  he  could  not,  in  the  exercise  of  ordinary 
care,  have  avoided  the  collision,  he  was  not  guilty  of  contrib- 
utory negligence,  is  correct,    p.  514. 

7.  Same.  —  Instructions,  —  Omission  of  Facts  from. — AppeaL — 
Where  objection  is  made,  on  appeal,  to  an  instruction  because 
it  does  not  include  all  of  the  facts  in  evidence,  the  evidence 
showing  such  omitted  facts  must  be  pointed  out,  or  the  ques- 
tion is  waived,    p.  514. 

From  Boone  Circuit  Court;  Samuel  R.  Artman,  Judge. 

Action  by  William  S.  Coyner  against  the  Indianapolis 
Street  Railway  Company.  From  a  judgment  on  a  verdict 
for  plaintiff  for  $5,000,  defendant  appeals.'   Affirmed, 
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F.  Winter,  Samuel  M.  Ralston  and  W.  H.  Latta,  for 
appellant. 

Doan  &  Orbison  and  A.  J.  Shelby,  for  appellee. 

RoBY,  P.  J. — Action  to  refcover  damages  on  account  of 
personal  injuries  alleged  to  have  been  received  by  appellee 
in  a  collision  between  his  wagon  and  appellant's  street  car. 

The  complaint  is  in  one  paragraph.      The   issue  was 

formed  by  a  general  denial  and  submitted  to  a  jury,  which 

returned  a  verdict  for  appellee.    A  demurrer  to  the 

1.  complaint  for  want  of  facts  was  filed,  but  a  ruling 
thereon  was  waived.  Appellant  and  the  Indian- 
apolis Traction  &  Terminal  Company  were  original  defend- 
ants, but  after  trial  had  begun  appellee  dismissed  as  to  the 
traction  company,  and  the  litigation  was  thereafter  con- 
ducted between  appellee  and  appellatit.  Neither  the  appel- 
lant nor  the  terminal  company  are  named  in  the  body  of 
the  complaint,  although  both  are  properly  named  in  the 
caption  thereof.  The  omission  to  name  the  defendants  in 
the  body  of  the  complaint  is  not  necessarily  a  fatal  error. 
Cosby  V.  Powers  (1894),  137  Ind.  694. 

The  complaint,  questioned  for  the  first  time  on  appeal,  is 

good  if  it  states  facts  suflBcient  so  that  a  judgment  rendered 

thereon  will  bar  a  second  suit  for  the  same  cause. 

2.  Efroymson  v.  Smith   (1902),  29  Ind.   App.  451. 
Measured  by  this  standard  the  complaint  is  suffi- 
cient as  against'  an  assignment  of  error. 

In  support  of  the  further  assignment  that  the  court 
erred  in  overruling  its  motion  for  a  new  trial,  appellant 
challenges  the  action  of  the  court  in  giving  the  following 
instruction  to  the  jury :  "Under  the  issues  and  the  uncon- 
tradicted evidence  in  this  case,  the  plaintiff  is  responsible 
for  the  driving  of  the  team  hitched  to  the  wagon  in  which 
he  was  riding  at  the  time  of  the  collision  complained  of, 
and  in  this  case  the  plaintiff's  conduct  is  to  be  measured  as 
if  he  were  the  driver  of  said  team  himself.    It  is  the  duty 
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of  a  traveler,  upon  approaeking  a  street  car  crossing,  to  look 
and  listen  for  approaching  cars,  and  he  must  exercise  in 
this  respect  such  care  as  an  ordinarily  prudent  person 
would  exercise  under  like  circumstances,  and  I  charge  you 
that  it  would  be  negligence  on  the  part  of  a  traveler  to 
drive  upon  a  street  railway  track  in  a  crowded  city  when  a 
car  was  approaching  on  said  track  at  such  a  distance  and  at 
such  a  rate  of  speed  that  such  car  would  be  liable  to  collide 
with  the  vehicle  in  which  said  traveler  was  riding;  and  in 
this  connection  I  instruct  you  that  in  this  case  it  is  for  you 
to  determine  from  the  evidence  whether  or  not  the  plaintiff 
drove  upon  said  track  at  the  intersection  of  Illinois  and 
Maryland  streets  at  a  time  when  a  reasonably  prudent 
person  could  have  seen  that  the  car  of  the  defendant,  ap- 
proaching from  the  south,  would  probably  collide  with  the 
wagon  in  which  the  plaintiff  was  riding,  and  if  you  find 
from  the  evidence  that  such  collision  probably  would  have 
occurred,  and  that  a  person  of  ordinary  prudence,  situated 
as  the  plaintiff  was,  and  in  the  exercise  of  ordinary  care, 
could  have  seen  that  such  collision  would  probably  occur, 
then  I  instruct  you  that  the  plaintiff  is  guilty  of  contrib- 
utory negligence  in  attempting  to  drive  over  defendant's 
track  under  such  circumstances,  and  cannot  recover;  but  if 
you  find  from  the  evidence  that  at  the  time  plaintiff  drove 
upon  said  track  he  had  ample  time  to  cross  over  said  track 
in  safety  before  said  car  would  reach  the  point  of  crossing, 
if  it  were  to  continue  to  travel  at  the  same  rate  of  speed  at 
which  it  was  traveling  at  the  time  he  attempted  to  cross, 
and  if  you  further,  find  that  while  he  was  in  the  act  of 
crossing  said  track  in  plain  view  of  the  car  the  defendant 
suddenly  increased  the  rate  of  speed  of  said  car,  without 
warning,  to  such  an  extent  that  the  plaintiff,  in  the  exercise 
of  ordinary  care,  could  not  cross  over  said  track  without 
being  struck  by  said  car,  and  that  said  increase  of  speed 
was  made  after  the  plaintiff  had  started  to  cross  the  tracks 
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upon  which  said  car  was  approaching,  and  that  the  col- 
lision was  occasioned  wholly  by  the  increase  of  speed  of  said 
car,  then  the  plaintiff  is  not  chargeable  with  contributory 
negligence  in  attempting  to  cross  said  tracks  under  such 
circumstances." 

The  following  quotation  in  support  of  appellant's  posi- 
tion is  taken  from  its  brief:  "Numerous  cases  can  be 
found  where  the  court  has  said  as  a  matter  of  law  that  con- 
tributory negligence  does  exist.  But  we  venture  that  no 
case  can  be  found  where  the  court  has  said  as  a  matter  of 
law  that  contributory  negligence  does  not  exist/' 

The  rule  in  this  State  is  that  a  peremptory  instruction, 

in  favor  of  the  party  having  the  burden  of  the  issue,  where 

its  determination  involves  the  credibility  of  wit- 

8.  nesses,  and  depends  upon  inferences  and  deductions 
from  evidence,  is  an  invasion  of  the  province  of  the 
jury,  Haughton  v.  Aetna  Life  Ins,  Co.  (1905),  165  Ind. 
32;  Jacobs  v.  Jolley  (1902),  29  Ind.  App.  25.  In 
Haughton  v.  Aetna  Life  Ins.  Co.,  supra,  the  defendant,  in 
whose  favor  a  peremptory  instruction  was  given,  answered, 
setting  up  fraud,  and  the  court,  after  a  careful  review  of 
the  cases,  overruled  some  in  conflict  with  the  conclusion 
announced,  and  settled  the  law  as  above  stated. 

Contributory  negligence  is,  in  such  actions  as  the  one 

now  under  consideration,  an  affirmative  defense,  the  burden 

of  establishing  which  is  upon  the  defendant.     §359a 

4.  Bums  1901,  Acts  1899,  p.  58.     It  necessarily  fol- 
lows that  the  peremptory  instruction,  which  under 

the  rule  requiring  the  plaintiff  to  establish  his  freedom  from 
contributory  negligence  was  permitted  only  in  favor  of  the 
defendant,  can  now,  the  burden  of  proof  having  been 
changed,  only  be  given  in  favor  of  the  plaintiff. 

The  instruction  given  is  not,  however,  a  peremp- 

5.  tory  instruction.     It  states  the  duty  of  the  traveler 
about  to  cross  the  track  of  a  street  car  company. 

Vol.  39—33 
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By  the  concluding  portion  of  this  instruction,  to  which 

objection  is  made,  the  court  told  the  jury,  in  substance,  that 

if  appellant,   suddenly  and  without  warning,  in- 

6.  creased  the  speed  of  its  car  to  such  an  extent  that 
appellee  could  not,  in  the  exercise  of  ordinary  care, 

avoid  being  struck  by  it,  and  if  the  collision  which  followed 
was  caused  wholly  because  of  such  increase  of  speed,  ap- 
pellee would  not  be  chargeable  with  contributory  negli- 
gence. The  duty  of  each  party  is  to  use  reasonable  care 
under  the  circumstances.  Indianapolis  St.  R.  Co.  v. 
Schmidt  (1905),  35  Ind.  App.  202;  Indianapolis  St  B. 
Co.  V.  O'Donnell  (1906),  35  Ind.  App.  312. 

If  a  person  who  is  in  a  proper  place  in  a  proper  manner 
is  injured  by  the  act  of  another,  and  in  the  exercise  of  rea- 
sonable care  could  not  have  avoided' such  injury,  he  could 
not  very  well  be  guilty  of  contributory  negligence.  It  is 
said  that  the  facts  enumerated  do  not  .state  why  the  car 
started,  nor  include  other  circumstances  which  might  have 
existed.  The  cause  for  the  car's  suddenly  starting  *might 
be  relevant  upon  the  question  of  appellant's  negligence,  but 
it  is  not  material  to  that  of  appellee's  contributory  negli- 
gence. 

No  reference  is  made  to  any  part  of  the  record  in  which 

it  is  shown  that  any  fact  in  the  case  was  omitted  from  the 

instruction,    and,    while    facts    other    than    those 

7.  enimierated  might  exist,  yet,  unless  they  do  exist, 
there  was  no  occasion  to  refer  to  them  in  the  instruc- 
tion.   Appellant  has  no  reason  to  complain  of  the  instruc- 
tion and  the  appellee  does  not  do  so. 

The  motion  for  a  new  trial  was  properly  overruled,  and 
the  judgment  is  aflSrmed. 

Comstock,  Rabb,  Hadley  and  Watson,  JJ.,  concur. 
Myers,  0.  J.,  absent 
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Pittsburgh,  Cinoinnati,  Chicago  &  St.  Louis 

Railroad  Company  v.  Ferrell,  by  Next 

Friend, 

[No.  5,558.  Filed  October  26,  1906.  Rehearing  denied  Febru- 
ary 26,  1907.] 

Pleading.  —  Complaint, — Wilful  Injuries, — RaUroada, — Highway 
Crossings, — Manslaughter. — ^A  complaint  alleging  that  defend- 
ant railroad  company  ''wilfully,  purposely  and  recklessly 
*  *  *  ran  its  locomotive  and  train  of  cars"  against  the 
plaintiff,  who  was  crossing  such  ^company's  track  on  the  public 
hic^way,  does  not  state  a  Cause  of  action.  Wiley,  J.,  concurs 
in  separate  opinion.  Robinson,  C.  J.,  dissents.  Roby,  J.,  dis- 
sents in  two  opinions  in  which  authorities  on  wilfulness  and 
manslaughter  are  collected. 

From  Johnson  Circuit  Court;  W.  J.  Buckingham, 
Judge. 

Action  by  John  C.  Ferrell,  by  his  next  friend,  against  the 
Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Railway  Com- 
pany. From  a  judgment  on  a  verdict  for  plaintiff  for 
$900,  defendant  appeals.    Reversed. 

M.  Z.  Stannard  and  Branigan  &  Williams,  for  appellant. 

J.  B.  Huntington,  Douglas  Dohbins  and  Miller  & 
Bamett,  for'  appellee. 

CoMSTOCK,  J. — ^Action  brought  to  recover  damages  for 
personal  injuries  sustained  by  the  appellee,  caused  by 
coming  in  collision  with  appellant's  train.  The  complaint 
was  in  two  paragraphs.  Appellant's  demurrer  to  the  first 
was  sustained  and  to  the  second  overruled.  Appellant  an- 
swered the  second  paragraph  by  general  denial,  and  the  issue 
was  tried  on  the  second  paragraph  and  the  general  denial 
thereto.  Cause  was  submitted  to  a  jury  and  a  general  ver- 
dict returned  in  appellee's  favor  for  $900,  for  which 
amount  judgment  was  rendered. 

The  appellant  relies  for  a  reversal  of  the  judgment  upon 
the  action  of  the  court  in  overruling  its  demurrer  to  the 
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second  paragraph  of  complaint  and  in  overruling  its  motion 
for  a  new  trial.  Said  paragraph  was  held  to  be  sufficient 
by  the  trial  court,  as  charging  wilful  injury.  Instructions 
to  the  jury  were  given  and  refused,  and  the  cause  was  tried 
upon  the  theory  that  said  paragraph  charged  a  wilful  in- 
jury. To  quote  from  appellee's  brief:  "There  was  not  the 
slightest  suggestion  in  the  lower  court  that  there  was  any 
element  of  negligence  in  this  case.  It  was  a  wilful  injury 
case,  pure  and  simple."  If  not  good  upon  this  theory,  the 
court  erred  in  overruling  appellant's  demurrer. 

Omitting  the  formal  parts  of  said  second  paragraph  of 
complaint,  it  is  alleged  that  the  defendant  ran  a  locomotive 
and  a  train  of  cars  over,  along  and  upon  its  said  railroad, 
situated  in  the  town  of  Whiteland,  Johnson  county,  Indi- 
ana, the  same  being  an  incorporated  town  of  said  State; 
that  at  the  time  said  defendant  so  ran  said  locomotive  and 
said  cars,  plaintiff  was  driving  a  team  of  horses, 
hitched  to  a  wagon,  along  and  upon  a  street  of  said  town, 
"the  same  being  a  public  thoroughfare  in  said  town  fre- 
quently traveled  by  large  numbers  of  vehicles  and  foot  pas- 
sengers, and  being  situated  in  a  populous  part  of  said 
county  and  town;  that  at  the  time  plaintiff  attempted  to 
drive  across  defendant's  said  railroad,  where  said  public 
thoroughfare  crosses  the  same,  and  while  attempting  to 
cross,  as  he  lawfully  might  at  said  point,  the  same  being  a 
public  crossing  as  aforesaid,  defendant  was  wilfully  and 
recklessly  running  said  locomotive  with  said  cars  attached 
over  and  along  said  railroad  through  said  town  of  White- 
land  at  an  excessive,  unusual  and  highly  dangerous  rate 
of  speed,  to  wit,  a  speed  of  sixty  miles  per  hour ;  that,  when 
defendant  approached  said  highway  crossing  and  was  at- 
tempting to  pass  over  the  same  as  aforesaid,  defendant,  well 
knowing  the  dangerous  location  of  the  same,  and  well 
knowing  that  the  same  was  situated  in  a  populous  section 
of  said  county  and  town,  and  well  knowing  that  said  cross- 
ing was  frequented  by  large  numbers  of  teams  and  foot 
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passengers,  who  must  needs  cross  said  defendant's  railroad 
at  said  crossing,  wilfully,  purposely  and  recklessly,  without 
regard  to  life  or  limb  of  the  people  who  were*  crossing  at 
that  crossing,  and  without  regard  to  the  welfare  of  this 
plaintiff,  ran  its  locomotive  and  train  of  cars  over  and 
against  the  team  that  plaintiff  was  driving,  and  against 
this  plaintiff,  with  great  force  and  violence,  and  by  reason 
thereof  said  wagon  was  torn  in  fragments,  said  horses  were 
instantly  killed,  and  plaintiff  was  thrown  a  great  distance 
with  immense  force,  so  that  he  was  severely  hurt  and  in- 
jured thereby,  internally  and  externally,  being  bruised/' 
etc. 

Wilfulness  implies  design.  It  involves  conduct  which  is 
quasi-criminal.  Walker  v.  WehJdng  (1902),  29  Ind.  App. 
62 ;  Union  Traction  Co.  v.  Lowe  (1903),  31  Ind.  App.  336; 
Brooks  V.  Pittsburgh,  etc.,  B.  Co.  (1902),  158  Ind.  62; 
Dull  V.  Cleveland,  etc.,  B.  Co.  (1899),  21  Ind.  App.  571. 
It  is  said  in  Kalen  v.  Terre  Haute,  etc.,  B.  Co.  (1897),  18 
Ind.  App.  202,  63  Am.  St.  343,  that  "to  be  good  as  a  com- 
plaint for  wilful  injury,  it  should  show  by  some  consistent 
form  of  averment  that  the  injurious  act  was  purposely  done 
with  the  intent  on  the  part  of  the  doer  to  inflict  wilfully  and 
purposely  the  particular  injury  of  which  complaint  is 
made."  Wilfulness  is  a  desire  or  intention  to  produce  a 
certain  result  In  Union  Traction  Co.  v.  Lowe,  supra,  the 
court  said :  "This  paragraph  of  complaint  is  clearly  insuf- 
ficient. It  falls  far  short,  under  the  law  as  announced  in 
the  decided  cases  in  this  State,  of  stating  a  cause  of  action 
for  a  wilful  injury.  It  seems  to  be  a  settled  law  of  this 
State  that  a  complaint  which  seeks  redress  for  a  wilful  in- 
jury, involving,  as  it  does,  conduct  which  is  ^wo^i-criminal, 
must  aver  that  the  injurious  act  was  purposely  and  inten- 
tionally committed  with  the  intent  wilfully  and  purposely 
to  inflict  the  injury  complained  of."  Wilfulness  and  negli- 
gence are  held  inconsistent  Purpose  or  design  is  foreign 
to  negligence.     Parker  v.  Pennsylvania  Co.   (1893),  184 
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Ind.  673,  23  L.  R.  A.  652.  Wilfulness  cannot  be  inferred 
from  mere  knowledge  on  the  part  of  the  operatives  of  the 
appellant  o/the  presence  of  the  injured  party.  Before  wil- 
fulness will  be  inferred  such  operatives  must  have  knowl- 
( dge  also  of  the  inability  of  the  injured  party  to  avoid  the 
injury.  Parker  v.  Pennsylvania  Co.,  supra;  Brooks  v. 
Pittsburgh,  etc.,  R.  Co.  (1902),  158  Ind.  62;  Cleveland, 
etc.,  R.  Co.  V.  Miller  (1898),  149  Ind.  490.  Where  the 
doer  was  without  knowledge  of  the  presence  and  situation 
and  peril  of  the  injured  party,  the  act  done  cannot  be  said 
to  have  been  wilfully  inflicted.  Brooks  v.  Pittsburgh,  etc., 
R.  Co.,  supra;  Parker  v.  Pennsylvania  Co.,  supra. 

A  complaint  charging  wilful  injury  must  be  strictly  "con- 
strued. Union  Traction  Co.  v.  Lowe,  supra.  So  that  the 
paragraph  of  complaint  before  us,  to  be  suflScient,  should 
allege  that  the  injurious  act  was  purposely  done  with  the 
intent  on  the  part  of  the  doer  to  inflict  the  injury  of  which 
complaint  is  made.  Said  paragraph  does  not  allege  that 
those  operating  the  train  knew  of  appellee's  presence  on 
and  near  the  crossing.  It  is  not  averred  that  the  injurious 
act  was  purposely  done  with  the  intent  on  the  part  of  the 
doer,  wilfully  to  inflict  the  injury  of  which  complaint  is 
made.  In  Conner  v.  Citizens  St.  R.  Co.  (1896),  146  Ind. 
430,  435,  the  court  says:  "The  substance  of  the  rule  as 
established  by  the  cases  to  which  we  have  referred  is,  that 
to  entitle  one  to  recover  for  an  injury,  without  showing  his 
own  freedom  from  contributory  fault,  the  injurious  act  or 
omission  must  have  been  purposely  and  intentionally  com- 
mitted, with  a  design  to  produce  injury,  or  it  must  have 
been  committed  under  such  circumstances  as  that  its  nat- 
ural and  reasonable  consequence  would  be  to  produce  in- 
jury to  others,  the  actor  having  knowledge  of  the  situation 
of  those  others."  The  only  averment  of  wilfulness  exists 
in  the  charge  of  the  running  of  the  train  at  a  high  rate  of 
speed  over  a  public  crossing  in  a  populous  section  of  the 
town,  knowing  that  said  section  was  populated  by  large 
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numbers  of  teams  and  foot  passengers  who  must  cross  said 
defendant's  road  at  said  crossing.  There  is  no  averment 
that  statutory  signals  were  not  given,  not  that  any  ordi- 
nance of  the  town  was  violated,  nor  that  appellant  knew 
that  appellee  was  on  or  near  the  crossing.  As  against  the 
pleader,  in  ruling  upon  the  demurrer,  we  must  presume  that 
the  railroad  at  the  crossing  in  question,  in  both  directions, 
was  straight  and  open,  and  free  from  obstructions  of  any 
kind  for  a  distance  of  eighty  rods,  and  that  the  whistle  was 
sounded  and  the  bell  rung  as  required  by  the  statute. 
These  conditions  are  inconsistent  with  a  wilful  intent. 
Such  acts  are  not  even  negligence  per  se  at  an  ordinary 
country  crossing.  Lake  Shore,  etc.,  B.  Co.  v.  Barnes 
(1906),  166  Ind.  7. 

Counsel  for  appellee  contend  that  there  are  two  classes 
of  wilful  injury  cases:  (1)  Those  in  which  the  act  that 
produced  the  injury  was  intentional;  (2)  those  in  which 
the  act  that  produced  the  injury  was  done  under  circum- 
stances such  as  evinced  a  reckless  disregard  of  inflicting  the 
injury  complained  of;  that  the  case  at  bar  belongs  to  the 
second  class.  The  following  cases  are  cited:  Louisville, 
etc.,  B.  Co.  V.  Bryan  (1886),  107  Ind.  51,  53;  Belt  B., 
etc.,  Co.  V.  Mann  (1886),  107  Ind.  89,  92;  Louisville,  etc., 
B.  Co.  Y.  Ader  (1887),  110  Ind.  376,  380;  Gregory  v. 
Cleveland,  etc.,  B.  Co.  (1887),  112  Ind.  385,  387;  Bran- 
nen  v.  Kohomo,  etc,  Oravel  Boad  Co.  (1888),  115  Ind. 
115,  7  Am.  St.  411;  Citizens  St.  B.  Co.  v.  Willoeby 
(1893),  134  Ind.  563;  Chicago,  etc.,  B.  Co.  v.  Spilker 
(1893),  134  Ind.  880;  Korrady  v.  Lake  Shore,  etc.,  B.  Co. 
(1892),  131  Ind.  261;  Cleveland,  etc.,  B.  Co.  v.  Miller 
(1898),  149  Ind.  490,  499;  Pittsburgh,  etc.,  B.  Co.  v. 
Judd  (1894),  10  Ind.  App.  213;  Louisville,  etc.,  B.  Co.  v. 
Cronbach  (1895),  12  Ind.  App.  666;  Lake  Erie,  etc.,  B. 
Co.  V.  Brafford  (1896),  15  Ind.  App.  655,  661;  Miller  v. 
Miller  (1897),  17  Ind.  App.  605;  Hancock  v.  Lake  Erie, 
etc.,  B.  Co.  (1898),  21  Ind.  App.  10,  19;  Brooks  v.  Pitts- 
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burgh,  etc.,  B.  Co.  (1902),  168  Ind.  62.  Counsel  for  ap- 
pellee call  special  attention  to  Belt  B.,  etc.,  Co.  v.  Mann, 
supra;  Chicago,  etc.,  B.  Co.  v.  Spilker,  supra;  Cleveland, 
etc.,  B.  Co.  V.  Miller,  supra;  Brooks  v.  Pittsburgh,  etc.,  /*. 
Co.,  supra.  In  Belt  B.,  etc.,  Co.  v.  Mann,  supra,  Mitchell. 
J.,  speaking  for  the  court,  says:  "The  use  of  the  phrase 
Skilful  negligence,'  in  the  connection  in  which  it  is  fre- 
quently employed,  is,  to  say  the  least,  inapt.  Whatever 
idea  the  word  'wilfuP  may  express  when  so  used,  it  is  be- 
yond question  that  to  entitle  one  to  recover  for  an  injury 
to  which  his  own  negligence  may  have  contributed,  the  in- 
jurious act  or  omission  must  have  been  purposely  and  in- 
tentionally committed,  with  a  design  to  produce  injury,  or 
it  must  have  been  so  committed  under  such  circumstances 
as  that  its  natural  and  probable  consequence  would  be  to 
produce  injury  to  others.  There  must  have  been  either  an 
actual  or  constructive  intent  to  commit  the  injury.  The 
act  must  have  involved  conduct,  q^wo^t-criminal  in  character. 
*  *  *  To  constitute  a  wilful  injury  the  act  or  omission 
which  produced  it  must  have  been  purposed  and  intentional, 
or  must  have  been  committed  under  such  circumstances  as 
evinced  a  reckless  disregard  for  the  safety  of  others."  In 
substance,  the  language  above  set  out  has  been  followed  in 
every  opinion  involving  the  question  before  us  since  deliv- 
ered in  this  State,  and  in  some  of  them  the  exact  language 
has  been  used.  The  following  expression  also  occurs  in  the 
opinion:  "There  is  no  language  in  the  {Paragraph  under 
consideration  which  can  be  said  to  charge  that  the  appel- 
lant's employes  had  an  intent,  either  actual  or  constructive, 
to  commit  the  injuries  complained  of.  It  does  not  appear 
that  they  had  knowledge  of  the  plaintiff's  presence  in  time 
to  avoid  the  collision,  or  that  the  crossing  was  of  such  a 
character  as  that  the  natural  and  probable  consequence  of 
running  an  engine,  in  the  manner  described,  would  be  to 
produce  an  injury  such  as  that  suffered  by  the  plaintiff." 
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The  question  before  us  is  one  of  pleading,  not  of  evi- 
dence. If,  upon  a  sufficient  complaint,  we  were  discussing 
the  sufficiency  of  the  evidence,  the  doctrine  of  implied  in- 
tent would  be  properly  considered.  The  rule  requires  that 
facts  must  be  averred  and  proved  in  the  case.  It  is  averred 
only  by  recital  that  people  were  crossing  at  said  crossing. 
The  paragraph  in  question  is  defective  in  failing  to  aver 
that  the  servants  of  the  appellant  operating  the  train  knew 
of  appellee's  presence  on  or  near  the  crossing,  and  that  the 
injurious  act  was  prompted  with  the  intent  upon  the  part 
of  the  doer  wilfully  to  inflict  the  injury  of  which  complaint 
is  made.  In  wilful  injuries  the  intention  with  which  the 
act  is  done  constitutes  the  wrong,  and  is  the  gist  of  the 
charge.  In  pleading,  that  intent  will  not  be  inferred.  An 
intent  to  commit  a  wilful  injury  may  be  inferred  from 
facts  proved,  because  intent  may  be  established  by  positive 
or  circumstantial  evidence.  An  intent  to  kill,  as  has  often 
been  said,  may  be  inferred  from  the  discharge  of  a  loaded 
gun  upon  the  public  street  or  into  a  crowd,  but  it  would  be 
necessary,  in  an  indictment  for  homicide,  under  such  a 
state  of  facts,  to  charge  that  the  act  was  done  with  intent 
to  kill.  A  ^i/ewi-criminal  act  consists  of  an  act  and  intent. 
The  union  of  the  two  is  necessary — ^both  must  be  charged. 
^*In  pleading,  facts  must  be  directly  and  positively  alleged, 
while  in  regard  to  evidence  conclusions  may  be  inferred 
from  facts  and  circumstances  without  positive  statements." 
Laporte  Carriage  Co.  v.  Sullender  (1905),  165  Ind.  290, 
and  cases  cited.  The  only  averment  which  can  be  claimed 
to  show  intent  is  that  appellant  purposely  ran  its  locomo- 
tive against  appellee.  The  pleader  evidently  relied  upon 
the  facts  averred  to  raise  the  presumption  of  criminal  in- 
tent Under  the  decisions  of  this  State  the  averment  is 
not  sufficient 

An  examination  of  the  evidence  shows  that  the  charge 
of  wilfulness,  if  properly  made,  is  not  sustained.  The  fol- 
lowing is  a  condensed  recital  of  the  evidence :    Appellant's 
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track  through  WTiiteland  ran  north  and  south.  The  station 
building  was  north  of  the  highway  and  east  of  the  railroad 
track.  East  of  the  station  was  a  closet  and  coal  shed.  East 
of  these  was  the  blacksmith  shop.  East  of  the  blacksmith 
shop  was  Dr.  Phipps's  premises,  on  which  were  an  orchard, 
dwelling-house  and  outbuildings.  North  of  Dr.  Phipps's 
premises  was  the  canning  factory.  The  station  building 
was  forty  feet  long  and  sixteen  feet  wide,  and  it  was 
twenty  feet  east  of  the  center  of  the  railroad  track.  The 
open  space  between  the  closet  and  the  blacksmith  shop  was 
twenty  feet.  These  improvements  were  all  iipon  the  land 
lying  between  the  highway  and  railroad  track,  the  canning 
factory  being  about  one-quarter  of  a  mile  north  of  the 
crossing.  These  improvements  created  a  partial  obstruc- 
tion to  the  view  of  the  track  to  one  driving  from  the  can- 
ning factory  to  the  crossing.  Just  south  of  the  crossing 
was  an  elevator.  When  the  elevator  and  canning  factory 
were  in  operation,  as  they  were  on  the  date  of  the  aocident> 
both  made  rumbling  noises  that  could  be  heard  a  distance 
of  from  one-quarter  to  one-half  mile  away.  Appellant's 
train,  a  regular  passenger  train,  approached  and  passed 
over  the  crossing  at  a  speed  of  from  fifty  to  sixty  miles  per 
hour.  The  highway  was  iised  by  the  public,  and  from  one 
hundred  to  one  hundred  twenty-five  teams  passed  over 
the  crossing  daily  during  the  summer  season,  when  the 
canning  factory  was  in  operation.  When  the  train  was 
one-quarter  of  a  mile  north  of  the  crossing  the  whistle  sig- 
nal was  sounded  and  the  bell  was  rung  continuously 
until  the  train  passed  over  the  crossing.  Appellee  was 
familiar  with  the  crossing  and  with  the  fact  that  fast 
trains  made  use  of  the  track  and  crossing.  Appellee  had 
taken  a  load  of  peas  to  the  canning  factory,  and  in  doing  so 
had  passed  over  the  crossing.  After  unloading  the  peas, 
appellee  drove  the  team  from  the  canning  factory  soudi- 
westwardly  to  the  crossing.  Bert  Voris  was  riding  on  the 
wagon  with  him.     Appellee  drove  at  a  brisk  trot  from  the 
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canning  factory  to  within  five  or  eight  feet  of  the  crossing. 
When  the  heads  of  the  horses  came  within  from  five  to 
eight  feet  of  the  railroad  track,  the  horses,  of  their  own 
volition,  slowed  down  to  a  walk,  and  proceeded  onto  the 
crossing,  where  the  collision  occurred.  Appellee  did  not, 
nor  did  the  team,  stop  at  any  point  between  the  canning 
factory  and  the  crossing.  On  the  way  from  the  canning 
factory  to  the  crossing  Bert  Voris  called  appellee's  attention 
to  the  fact  that  it  was  about  train  time,  and  appellee 
stepped  to  the  forward  part  of  the  wagon  and  looked  for 
the  train,  tightening  the  lines  in  his  hands  as  he  did  so. 
As  appellee  and  Voris  approached  the  crossing  between  the 
blacksmith  shop  and  station  building.  Melton  Hughes,  after 
hearing  the  train  signal,  attempted  to  signal  them  by  wav- 
ing his  hand  and  hallooing,  "Hello,  boys,  yonder  is  the 
train!"  At  this  time  the  team  was  going  in  a  trot,  and 
appellee  and  Voris  were  engaged  in  conversation.  They 
continued  to  converse  in  this  way  until  the  horsesV  heads 
were  almost  to  the  railroad  track.  When  the  team  went 
upon  the  crossing  it  was  struck  by  the  train,  killing  both 
horses,  breaking  the  wagon  and  harness,  throwing  appellee 
some  distance  from  the  wagon  and  inflicting  upon  him  the 
injuries  complained  of.  By  stopping  north  of  the  black- 
smith shop,  or  between  the  blacksmith  shop  and  the  station, 
appellee  could  have  seen  part  of  the  track  north  of  the 
station.  The  engineer  in  charge  of  the  locomotive  did  not 
see  appellee  or  know  of  his  presence  in  the  vicinity  of  the 
crossing  at  any  time  before  the  collision  occurred.  The 
fireman,  who  was  in  the  cab  with  the  engineer,  discovered 
appellee  jusf  as  he  was  about  to  enter  on  the  railroad  track, 
but  too  late  to  take  steps  to  stop  the  engine  and  avert  the 
accident.  Before  this  the  fireman  had  not  seen  the  appel- 
lee and  had  no  knowledge  of  his  presence  in  the  vicinity  of 
the  crossing. 

To  refer  more  particularly  to  the  testimony  of  the  en- 
gineer, he  testified  that  he  was  in  his  proper  place,  on  the 
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right  side  (west  side)  of  the  engine ;  that  the  crossing  was 
free  and  clear  of  obstructions,  as  far  as  he  could  see ;  that 
he  was  running  the  train  on  schedule  time,  at  forty  miles 
an  hour;  that  the  crossing  appeared  to  be  clear,  and  he 
believed  it  to  be  clear,  and  that  he  had  no  intention  of 
injuring  the  plaintiff  or  any  one.  The  testimony  of  these 
witnesses  furnishes  no  evidence  to  sustain  the  charge  of 
wilful  injury.  If  there  is  any  evidence  tending  to  support 
it&  charge,  it  must  be  in  the  fact  that  the  train  ran  at  the 
high  rate  of  from  fifty  to  sixty  miles  an  hour  over  the 
crossing  over  which  from  one  hundred  to  one  hundred 
twenty-five  teams  passed  daily  during  the  summer  season 
when  the  canning  factory  was  in  operation.  This  high 
rate  of  speed  might  show  heedlessness,  but  not  wilfulness. 
In  Brooks  v.  Pittsburgh,  etc.,  B.  Co.  (1902),  158  Ind.  62, 
70,  the  court  say:  "It  must  be  borne  in  mind  that  while 
the  evidence  tends  to  prove  that  the  appellee's  servants 
were  heedless  of  the  rights  of  persons  who  might  be  upon 
the  crossing,  yet  that  there  is  no  evidence  that  such  servants 
had  knowledge  that  any  person  was  upon  or  near  the  cross- 
ing." The  evidence  in  fact  shows  that  after  the  plaintiff's 
first  danger  was  seen  by  the  fireman,  there  was  no  oppor- 
tunity or  time  to  avoid  the  accident 

In  the  case  of  Lake  Shore,  etc.,  B.  Co.  v.  Barnes  (1906), 
166  Ind.  7,  it  is  said  not  to  be  negligence  for  railroad  com- 
panies to  rim  their  trains  over  ordinary  public  crossings, 
in  the  absence  of  a  speed  ordinance,  at  any  speed  they 
choose,  not  inconsistent  with  the  safety  of  the  persons  and 
things  in  their  charge.  In  this  case  the  evidence  shows 
that  the  train  was  run  in  the  usual  manner,  In  the  usual 
way  and  on  schedule  time.  Presumptions  may  arise  from 
circumstances,  but  they  are  not  conclusive  as  against  posi- 
tive evidence.  No  presumption  of  the  wrongful  purpose 
can  arise  from  the  fact  that  lawful  signals  were  given  of 
appellant's  approaching  train;  nor  can  such  presumption 
arise  from  the  running  of  the  train  in  a  lawful  manner, 
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without  knowledge  of  the  presence  of  any  one  near  the 
track,  because  knowledge  is  essential  to  purpose. 

We  have  considered  only  the  question  of  wilfulness,  and, 
if  we  concede  that  the  complaint  is  sufficient  upon  that 
theory,  the  charge  is  without  support  in  the  evidence. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrer to  the  complaint 

Black  and  Myers,  JJ.,  concur  in  the  result.  Concurring 
opinion  by  Wiley,  J.  Robinson,  C.  J.,  dissents.  Dissent- 
ing- opinion  by  Roby,  J. 

Concurring  Opinion. 

Wiley,  J. — The  facts  pleaded  and  those  disclosed  by 
the  evidence  are  so  fully  and  fairly  stated  in  the  prevailing 
opinion  that  it  is  unnecessary  to  restate  them  here  as  a 
basis  for  the  expression  of  the  individual  views  which  I 
entertain  upon  the  vital  questions  involved  in  this  appeal. 

The  appellee  bases  his  right  to  recover  upon  the  acts  of 
appellant,  as  stated  in  the  complaint,  which  acts  are  char- 
acterized as  wilful.  In  other  words,  the  appellee  charged 
in  his  complaint  that  appellant  "wilfully,  purposely,  and 
recklessly"  inflicted  injury  upon  him,  and  hence  the  judg- 
ment in  his  favor  rests  upon  a  'wilful  act  of  appellant,  re- 
sulting in  injury.  It  is  important  to  understand  what  is 
meant  in  the  use  of  the  word  "wilful,"  or  wilfully,  as  used 
in  the  complaint  It  is  "  Hhe  quality  of  being  wilful ;  ob- 
stinacy ;  stubbomess ;  perverseness ;  voluntariness.^  "  Dull 
y.  Cleveland,  etc.,  R.  Co..  (1899),  21  Ind.  App.  571.  It 
was  said  in  In  re  Young  &  Harston's  Contract  (1885),  31 
Ch.  D.  168,  that  wilful  "is  a  word  of  familiar  use  in  every 
branch  of  law,  and  although  in  some  branches  of  the  law 
it  may  have  a  special  meaning,  it  generally,  as  used  in 
courts  of  law,  implies  nothing  blamable,  but  merely  that 
the  person  of  whose  action  or  default  the  expression  is 
used,  is  a  free  agent,  and  that  what  has  been  done  arises 
from  the  spontaneous  action  of  his  will.     It  amounts  to 
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nothing  more  than  this,  that  he  knows  what  he  is  doing, 
and  intends  to  do  what  he  is  doing,  and  is  a  free  agent." 
We  quote  the  following  from  Fuller  v.  Chicago,  etc.,  B.  Co. 
(1871),  31  Iowa  187:  "It  is  said  by  defendant's  counsel 
that  the  word  Vilf ully'  implies  the  idea  of  malice  of  a  mild 
kind,  an  evil  intent  without  excuse.  Such  may  be  its 
meaning  in  indictments  and  criminal  statutes.  But  it  is  not 
to  be  so  understood  here.  The  word  means,  ^obstinately, 
stubbornly;  with  design;  with  a  set  purpose,'  and  this 
definition  must  be  applied  to  it  where  it  occurs  in  the 
statute  under  consideration."  In  Louisville,  etc.,  B.  Co.  ▼• 
Bryan  (1886),  107  Ind.  51,  appellee  sued  to  recover 
damages  for  a  team  of  horses  killed.  One  paragraph  of 
his  complaint  was  based  upon  wilfulness,  and  the  charging 
part  of  that  paragraph  was  as  follows:  "And  that  said 
collision  was  caused  by  the  reckless,  negligent,  and  wilful 
conduct  of  said  employes  and  servants  of  said  defendant  in 
the  management  of  said  locomotive,  in  this,  to  wit:  That 
said  locomotive  was  being  propelled  at  an  exceedingly  high 
and  dangerous  rate  of  speed,  and  was  being  propelled  back- 
wards, and  that  the  whistle  on  said  locomotive  was  not 
sounded,  and  the  bell  was  not  rung,  to  give  warning  of  the 
approach  of  said  locomotive ;  *  *  *  that  said  crossing 
was  made  extra  dangerous  by  the  track's  being  hidden  from 
view  for  some  distance  by  intervening  buildings,  all  of 
which  was  well  known  to  said  defendant,  and  its  servants." 
It  was  held  that  the  complaint  did  not  charge  wilful  injury, 
and  in  deciding  the  question  Mitchell,  J.,  said:  "To  con- 
stitute a  wilful  injury,  the  act  which  produced  it  must  have 
been  intentional,  or  must  have  been  done  under  such  cir- 
cumstances as  evinced  a  reckless  disregard  for  the  safety 
of  others,  and  a  willingness  to  inflict  the  injury  com- 
plained of." 

In  the  case  from  which  I  have  just  quoted  it  was  held 
that  the  facts  charged  failed  to  bring  the  case  within  either 
of  the  conditions  expressed,  or  to  indicate  an  actual  or  con- 
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stnictive  intent  on  the  part  of  appellant;  that  is,  the  lan- 
guage used  in  the  complaint  did  not  show  that  the  act  com- 
plained of  was  intentional,  or,  under  the  circumstances  de- 
tailed, evinced  a  reckless  disregard  for  the  safety  of  others, 
and  a  willingness  to  inflict  the  injury.  "Wilfulness,"  as 
used  in  the  complaint,  cannot  exist  without  purpose  or  de- 
sign. Pa/rher  v.  Pennsylvania  Co.  (1893),  134  Ind.  673, 
23  L.  R.  A.  552;  Belt  R.,  etc.,  Co.  v.  Mann  (1886),  107 
Ind.  89.  A  person  may  be  held  liable  for  the  consequences 
of  a  wilful  act  without  actual  knowledge  of  the  presence  of 
the  object  acted  upon,  but  his  liability  never  exists  where 
the  act  or  omission  is  one  from  which  the  injury  could  not 
reasonably  have  been  anticipated  as  the  natural  and  prob- 
able consequence  of  such  act  or  omission.  Parker  v.  Penn- 
sylvania Co.,  supra.  This  statement  of  the  law  is  the  key 
to  the  solution  of  the  question  of  wilfulness  as  presented  by 
the  complaint. 

The  case  I  am  considering  presents  no  stronger  case  of 
wilfulness  than  the  cases  of  Louisville,  etc.,  B.  Co.  v. 
Bryan,  supra,  and  Belt  R.,  etc.,  Co.  v.  Mann,  supra.  Here 
appellee  states  three  facts  which  he  insists  constitute  wil- 
fulness: (1)  High  and  excessive  rate  of  speed;  (2)  a 
public  highway,  crossing  appellant's  track,  which  was  fre- 
quently used  by  the  public;  (3)  appellant  knew  that  it  was 
so  used.  It  may  be  observed  that  it  is  charged  that  White- 
land,  through  which  appellant's  train  was  being  riin,  was 
an  incorporated  town,  yet  it  is  not  charged  that  said  train 
was  run  in  violation  of  any  ordinance  limiting  the  speed  of 
trains  within  the  corporate  limits  of  said  town.  This  being 
true,  appellant  had  the  right  to  run  its  train  over  the  cross- 
ing at  any  rate  of  speed  it  chose  that  was  not  inconsistent 
with  the  safety  of  the  "persons  or  things"  in  its  charge. 
Lake  Shore,  etc.,  R.  Co.  v.  Barnes  (1906),  166  Ind.  7,  and 
authorities  cited.  In  the  case  last  cited  the  action  was  based 
upon  negligence,  and  the  negligence  charged  was  in  run- 
ning a  train  of  cars  at  a  high  and  dangerous  rate  of  speed 
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•:  vrr  A  er^-t^JTig  of  ibe  "lliriiigin  Tomij  and  that  said  Michi- 
z^^  r:<fcd  vas  at  the  time  the  mam  hi^way  between  the 
•j1:v  .-.f  SjTith  Bend  and  the  town  of  New  Carlisle,  and  a 
rrea!  nunj  persons  were  constantly  traveling  said  highway 
an-i  cn:«sdng  said  tnA&,^  etc    The  conrt  in  that  case  said : 
''B::t  no  ancmpt  is  made  to  set  up  in  the  paragraph  under 
^•nf iteration  an  exeeptional  ciossing^  except  as  to  the  ntun- 
ber  of  persons  using  it.     *     *     *     The  ntimber  of  persons 
•iaily   passing   or   repassing   over   the   crossing     ♦     *     * 
f-annot   affect  the  rights  and  duties  of  appellant   at   the 
erol^siI^^,  in  the  absence  of  any  showing  that  the  number 
was  known  to  be  so  great  as  to  impede  progress,  or  in  some 
other  way  make  the  crossing  more  difficult  and  dangerous  to 
travelers.    Persons  having  eyes  and  ears  must  use  them  at 
grade  crossings,  eadi  for  himself,  whether  alone  or  in  a 
great  company,  and,  when  by  the  exercise  of  due  care  each 
may  escape  injury,  it  makes  no  difference  in  the  company's 
right  to  speed  its  train  over  a  crossing  whether  there  is  one 
or  many  in  the  act  of  passing  over  the  same."    I  recognize 
the  fact  that  in  that  case  the  court  was  dealing  with  a  ques- 
tion of  n^ligence  and  not  a  question  of  wilfulness.    I  also 
recognize  that,  in  an  action  to  recover  damages  resulting 
from  a  wilful  act,  the  question  of  negligence  on  the  part 
of  the  defendant  and  contributing  negligence  on  the  part 
of  the  plaintiff  are  eliminated.    The  fact  that  'large  num- 
bers of  vehicles  and  foot  passengers"  passed  over  the  cross- 
ing, and  the  fact  that,  with  a  knowledge  of  that  fact,  appel- 
lant ran  its  train  at  a  speed  of  sixty  miles  an  hour,  do  not, 
in  my  judgment,  constitute  wilfulness,  within  the  meaning 
of  that  term.     The  expression  'large  mmibers  of  vehicles 
and  foot  passengers"  is  but  a  relative  term.     It  is  too  in- 
definite to  have  any  fixed  meaning  in  a  pleading.     Laic 
Shore,  etc.,  B.  Co.  v.  Barnes,  supra.    The  language  used  in 
this  complaint  descriptive  of  the  surroundings  and  condi- 
tions and  the  acts  of  the  appellant  is  so  similar  to  that  used 
in  the  case  last  cited  that  there  is  no  distinction  to  be 
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drawn,  except  here  the  language  used  and  facts  stated  are 
made  the  basis  of  a  wilful  act,  while  in  that  case  they  are 
made  the  basis  of  a  negligent  act.  The  employes  in  charge 
of  appellant's  train  had  a  right  to  presume  that  a  traveler 
on  the  public  highway  approaching  and  intending  to  cross 
its  track  would  both  look  and  listen  for  an  approaching 
train.  There  is  no  charge  in  the  complaint  that  the  train 
was  late,  or  running  out  of  its  schedule  time,  or  at  a  greater 
rate  of  speed  than  that  at  which  it  was  scheduled  to  run. 
There  is  a  line  of  cases  holding  that  in  a  complaint  which 
seeks  redress  for  a  wilful  injury  involving,  as  it  does,  con- 
duct which  is  ^t/ost-criminal,  it  must  be  averred  that  the 
injurious  act  was  purposely  and  intentionally  conmiitted, 
with  the  intent  wilfully  and  purposely  to  inflict  the  injury 
complained  of.  Union  Traction  Co.  v.  Lowe  (1903),  31 
Ind.  App.  336;  Oregory  v.  Cleveland,  etc.,  B.  Co.  (1887), 
112  Ind.  385;  Kahn  v.  Terre  Haute,  etc.,  R.  Co.  (1897), 
18  Ind.  App.  202,  63  Am.  St.  343 ;  Walker  v.  Wehking 
(1902),  29  Ind.  App.  62 ;  Indianapolis  St.  R.  Co.  v.  Taylor 
(1902),  158  Ind.  274.  In  my  judgment,  the  facts  pleaded 
bring  the  case  at  bar  within  this  rule. 

In  many  respects  we  are  living  in  an  exceptional  age, 
and  it  may  be  truthfully  said  that  we  are  living  in  an  age 
of  rapid  transit  It  is  a  fact  gleaned  from  the  current 
events  of  the  day  that  railway  companies  are  continually 
increasing  the  speed  of  their  trains  to  meet  the  demands 
of  their  patrons  and  the  rapid  growth  of  business.  We 
also  know,  as  a  matter  of  common  knowledge,  that  railways, 
traversing  the  country,  cross  highways  in  frequent  use  by 
persons  traveling  upon  them.  If  it  can  be  said  as  a  matter 
of  law  (and  it  is  a  question  of  law  arising  upon  the  de- 
murrer to  the  complaint)  that  the  facts  pleaded  here  con- 
stitute wilfulness,  for  which  appellant  is  answerable  in 
damages,  then  railroad  companies  will  be  greatly  restricted 
in  the  operation  of  their  trains,  the  rights  of  the  traveling 
public  will  be  infringed,  and  rapid  transit  retarded.     Not 
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only  that,  but  such  a  rule  carried  to  its  logical  conclusion 
would  render  the  servants  and  employes  of  trains,  under 
such  conditions,  amenable  to  the  criminal  law.  Again^  if 
such  a  rule  is  declared  by  the  courts,  it  will  practically 
eliminate  from  the  law  the  doctrine  of  contributory  negli- 
gence, which  is  as  old  as  the  common  law  itself.  In  such 
case  all  that  would  be  necessary  in  actions  of  this  character 
would  be  to  allege  facts  substantially  like  those  here,  prove 
that  the  railroad  crossed  a  public  highway  that  was  used 
by  a  large  number  of  persons,  that  the  train  was  being  run 
at  a  high  rate  of  speed,  and  that  injury  resulted.  I  am  not 
]>repared  to  give  my  approval  to  such  a  rule,  which  must 
be  affirmed  to  support  the  judgment  in  this  case.  As,  in 
my  judgment,  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  upon  the  theory  of  wilful- 
ness, the  demurrer  to  it  should  have  been  sustained.  The 
facts,  also,  which  are  fully  stated  in  the  prevailing  opinion, 
do  not  support  the  judgment, 

Dissenting  Opinion. 

RoBY,  J. — This  is  an  action  for  damages  on  account  of 
personal  injuries  averred  to  have  been  wilfully  inflicted 
upon  appellee  by  the  appellant.  The  cause  was  tried  upon 
the  second  paragraph  of  complaint,  a  demurrer  to  the  first 
paragraph  having  been  sustained.  The  issue  was  formed 
by  a  general  denial.  Trial  by  jury,  verdict  for  $900, 
motion  for  new  trial  overruled,  and  judgment  on  verdict 
from  which  this  appeal  is  taken. 

The  action  of  the  court  in  overruling  a  demurrer,  for 
want  of  facts,  to  the  second  paragraph  of  complaint,  is  as- 
signed as  error.  The  pleading  is  unnecessarily  prolix,  but 
it  is  therein  directly  averred  that  the  appellant  'Vilfully, 
purposely  and  recklessly"  inflicted  the  injuries  complained 
of.  This  allegation  is  essential  to  a  complaint  counting 
upon  wilfulness,  and  tenders  the  issue.  The  complaint  was 
su^cient  and  the  demurrer  was  correctly  overruled.  Oreff- 
ory  V.  Cleveland,  etc.,  R.  Co.  (1887),  112  Ind.  385,  387; 
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Union  Traction  Co.  v.  Lowe  (1903),  31  Ind.  App.  336; 
Brooks  V.  Pittsburgh,  etc.,  B.  Co.  (1902),  158  Ind.  62. 

Whiteland  is  an  incorporated  town  and  a  station  on  the 
defendant's  railroad.  The  train  by  which  appellee  was 
struck  was  not  scheduled  to  stop  at  Whiteland,  and  the 
same  speed  was  maintained  through  the  town  as  through 
the  country.  The  rate  at  which  this  particular  train  was 
running  was  a  little  faster  than  usual,  estimated  at  sixty 
miles  an  hour.  The  town  is  divided  by  the  railroad  track, 
being  partly  on  the  east  and  partly  on  the  west  side  thereof. 
There  were  two  streets  crossing  the  track  in  said  town,  one 
the  main  street  and  one  north  at  the  depot  PlaintiflE  was 
injured  at  the  depot  crossing.  There  was  a  canning  fac- 
tory one-fourth  of  a  mile  north  of  the  depot.  The  wagon 
road  crossed  the  railroad  at  about  right  angles,  after  which 
it  described  a  curve  and  ran  due  north  past  the  canning 
factory,  diverging  from  the  railroad,  the  direction  of  which 
was  northwest  and  southeast.  The  defendant's  station,  six- 
teen by  forty  feet  in  size,  was  north  of  the  highway  and 
twenty,  feet  east  of  the  center  of  the  railroad  track.  A 
water-closet  and  coal  shed  stood  at  its  northeast  comer. 
Twenty  feet  further  northeast,  along  said  wagon  road,  was 
a  blacksmith  shop.  There  was  an  orchard  between  the 
highway  and  railroad  north  of  the  depot,  and  there  were 
shade  trees  at  various  points  along  the  highway.  The 
foliage  upon  the  trees  at  the  date  of  the  injury  complained 
of  (June  10)  together  with  the  buildings  described,  greatly 
obstructed  the  view  of  persons  approaching  from  the  east, 
rendering  it  difficult  for  them  to  see  trains  coming  from 
the  north.  That  portion  of  the  track  north  of  the  canning 
factory  was  hidden  by  the  factory  buildings.  There  were 
points  within  two  hundred  feet  of  the  railroad  from  which 
a  traveler  could  see  such  train  if  the  relative  positions  oc- 
cupied by  the  train  and  traveler  at  the  moment  of  observa- 
tion happened  to  be  favorable,  and  there  were  many 
places  from  which  it  could  not  be  observed.  Appellant's 
plat  shows  the  situation  as  follows : 
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The  evidence  does  not  show  the  population  of  the  town 
or  the  number  of  its  business  places.  It  had  several  stores, 
a  post-office,  a  school,  a  blacksmith  shop  and  a  considerable 
number  of  dwellings.  The  crossing  in  question  was  con- 
stantly used  by  persons  traveling  along  the  highway.  No 
very  accurate  statement  of  the  number  of  persons  so  using 
it  is  made.  The  witnesses  say  that  it  was  used  by  many 
people,  the  employes  in  the  factory,  school  children  and 
others.  One  witness  estimates  the  number  of  teams  crossing 
during  a  day  at  from  one  hundred  to  one  hundred 
fifty.  It  is  inferable  that  the  defendant  ran  a  number  of 
trains  over  its  track  daily,  but  the  number  is  not  shown. 
No  safeguards  to  prevent  collision  were  provided  at  the 
crossing,  there  was  no  watchman  or  gate,  and  the  railroad 
track  was  only  about  two  feet  higher  than  the  street  The 
evidence  justifies  the  finding  that  the  engineer  who  ran  the 
engine,  and  the  defendant,  by  whom  a  schedule  was  made 
which  the  engineer  was  required  to  maintain,  knew  the  con- 
ditions existing  at  the  crossing.  The  preponderance  of  the 
evidence  is  to  the  effect  that  the  whistle  on  the  engine 
drawing  said  train  was  sounded  near  the  canning  factory, 
and  that  the  engine  bell  was  ringing  as  the  train  passed 
through  the  town.  No  pretense  is  made  that  any  whistle 
was  sounded  except  at  the  place  named.  Neither  the  en- 
gineer nor  fireman  actually  saw  appellee  until  the  col- 
lision. There  is  much  evidence  as  to  the  conduct  of  ap- 
pellee in  approaching  the  track,  and  under  some  of  the  late 
decisions  there  might  have  been  ground,  in  an  action  for 
negligence,  to  submit  the  question  of  his  contributory  negli- 
gence to  the  jury,  but  such  facts  and  the  quality  of  his 
conduct  are  not  material  here.  Contributory  negligence  is 
not  a  defense  to  an  action  for  wilful  injury.  Indianapolis, 
etc.,  B.  Co.  V.  Petty  (1868),  30  Ind.  261;  Lake  Erie,  etc., 
R.  Co.  V.  Brafford  (1896),  15  Ind.  App.  655,  660;  Bran- 
nen  v.  Kohomo,  etc.,  Ora/vel  Boad  Co.  (1888),  115  Ind. 
115,  7  Am.  St  411;  Fisher  v.  Louisville,  etc.,  B.  Co. 
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(1897),  146  Ind.  558,  562;  Miller  v.  MUler  (1897),  17 
Ind.  App.  605;  Aiken  v.  Holyoke  St.  B.  Co.  (1903),  184 
Mass.  269,  68  N.  E.  238 ;  Louisville,  etc.,  B.  Co.  v.  Marhee 
(1893),  103  Ala.  160,  170,  15  South.  511,  49  Am.  St  21; 
1  Thompson,  Negligence  (2d  ed.),  §206;  Cooley,  Torts 
(2d  ed.),  *674. 

Appellee,  standing  up  in  a  lumber  wagon,  driving  from 
the  canning  factory,  entirely  oblivious  of  the  defendant's 
train,  drove  along  the  highway  and  upon  the  track,  at  which 
place  his  wagon  was  struck  by  said  train  with  great  force. 
The  general  verdict  carries  with  it,  under  the  issues,  a  find- 
ing that  the  collision  with  plaintiff's  vehicle  was  wilful. 
Whether  such  finding  is  supported  by  any  evidence  is  the 
question  upon  which  the  disposition  of  the  appeal  depends, 
and  is  presented  by  an  assignment  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial.  A  correct  answer 
depends  upon  a  clear  understanding  of  the  issue.  The  com- 
mon meaning  of  the  word  "wilf uP'  is  "voluntarily  or  inten- 
tionally." Chicago,  etc.,  B.  Co.  v.  Nash  (1891),  1  Ind. 
App.  298,  302;  Dull  v.  Cleveland,  etc.,  B.  Co.  (1899),  21 
Ind.  571 ;  Miller  v.  Miller  (1897),  17  Ind.  App.  605 ;  City 
of  Indianapolis  v.  Consumers  Oas  Trust  Co.  (1895),  140 
Ind.  24er,  255;  Illinois  Cent.  B.  Co.  v.  Leiner  (1903),  202 
111.  624,  631,  67  N!  E.  398,  95  Am.  St  266;  2  Bouvier's 
Law  Diet.,  title.  Wilfully ;  Clark  &  Marshall,  Crimes  (2d 
ed.),  §60,       . 

Wilfulness  and  negligence  are  incompatible  terms. 
Negligence  arises  from  inattention,  thoughtlessness,  and 
heedlessness,  while  wilfulness  cannot  exist  without  purpose 
or  design.  BrooJcs  v.  Pittsburgh,  etc.,  B.  Co.,  supra; 
Parker  v.  Pennsylvania  Co.  (1898),  184  Ind.  673,  679,  23 
L.  R.  A.  552 ;  Miller  v.  Miller,  supra;  Pennsylvania  Co.  v. 
Meyers  (1894),  136  Ind.  242,  258;  Indiana,  etc..  Oil  Co. 
V.  O'Brien  (1903),  160  Ind.  266,  272;  Cleveland,  etc.,  B. 
Co.  V.  Tarti  (1900),  99  Fed.  369,  39  C.  0.  A.  568,  49  L. 
R  A.  98;  Terre  Haute,  etc.,  B.  Co.  v.  Graham  (1884), 
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95  Ind.  286,  293,  48  Am.  Rep.  719 ;  McCollum  v.  Cleve- 
land, etc.,  R.  Co.  (1900),  154  Ind.  97,  100.  That  wilful- 
ness involves  conduct  which  is  qtutst-eriminsHy  is  declared 
in  the  following  decisions:  Louisville,  etc.,  R.  Co.  v. 
Bryan  (1886),  107  Ind.  51,  53;  Miller  v.  Miller,  supra; 
Cleveland,  etc.,  R.  Co.  v.  Miller  (1898),  149  Ind.  490; 
Parker  v.  Pennsylvania  Co.,  supra;  Belt  R.,  etc.,  Co.  v. 
Mann  (1886),  107  Ind.  89,  93;  Brooks  v.  Pittsburgh,  etc., 
R.  Co,,  supra;  Walker  v.  Wehking  (1902),  29  Ind.  App. 
62 ;  Dull  V.  Cleveland,  etc.,  R.  Co.,  supra;  Union  Traction 
Co.  V.  Lowe,  supra;  Indianapolis  St.  R.  Co.  v.  Taylor 
(1902),  158  Ind.  274;  Indianapolis  8i.  R.  Co.  v.  Darnell 
(1904),  32  Ind.  App.  687.  A  quasi  crime  is  an  oflFense 
not  constituting  a  crime  or  misdemeanor  at  law,  but  which 
is  in  the  nature  of  a  crime.  "A  class  of  offenses  against 
the  public  which  have  not  been  declared  crimes,  but  wrongs 
against  the  general  or  local  public  which  it  is  proper  should 
be  repressed  or  punished  by  forfeitures  and  penalties."  2 
Bouvier's  Law  Diet.,  title :  Quasi  Crimes.  A  wilful  injury 
being  only  quasi-CTiminalj  it  follows  that  it  is  not  necessary 
to  sustain  a  charge  of  wilfulness  that  the  evidence  make 
out  a  case  of  first  degree  murder.  Chicago,  etc.,  R.  Co.  v. 
Nash,  supra.  It  is  not  necessary  that  the  defendant,  who 
is  averred  to  have  committed  wilful  injury  to  another,  be 
proved  guilty  of  second  degree  murder  or  manslaughter. 
Liability  is  fixed  by  proof  of  an  act  which  is  a  wrong 
against  the  general  or  local  public,  although  not  within  the 
terms  of  any  statute,  by  which  damage  is  caused.  It  also 
follows  that,  if  death  is  caused  under  such  circumstances 
as  to  amount  to  first  or  second  degree  murder  or  man- 
slaughter, there  can  never  be  any  doubt  of  civil  liability. 
The  greater  includes  the  less ;  and  this  is  true  also  as  to  the 
extent  of  the  injury  inflicted.  In  the  case  at  bar,  death  did 
not  follow  the  alleged  wilful  injury.  Had  it  done  so,  and 
if  the  appellant  would  then  have  been  guilty  of  murder  or 
manslaughter,  it  would  be  equally  liable  for  the  injury 
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actually  suffered.  Banks  v.  Braman  (1905) ,  188  Mass. 
367,  74  N.  E.  594.  It  follows  that  the  quality  of  the  facte 
proved,  as  to  their  nature,  either  as  criminal  or  quasi- 
criminal,  may  be  best  determined  by  a  consideration  of  the 
authorities  which  would  measure  liability,  had  death  re- 
sulted, as  it  wonderfully  did  not.  The  statute  of  Indi- 
ana defines  manslaughter  in  the  exact  terms  used  by  Black- 
stone  in  his  definition  of  the  common-law  crime.  State  v. 
Dorsey  (1889),  118  Ind.  167,  10  Anu  St  111. 

It  will  not  be  necessary  for  the  purposes  of  this  case  to 
inquire  into  the  elements  of  any  degree  of  homicide  above 
that  of  manslaughter.  Under  our  statute,  a  railroad  engineer 
who  carelessly  runs  his  locomotive  against  a  passenger-car 
standing  upon  the  railroad  track,  thereby  causing  the  death 
of  a  person  in  the  car,  is  guilty  of  manslaughter.  State  v. 
Dorsey,  supra;  Potter  v.  State  (1904),  162  Ind.  213,  64 
L.  R.  A.  942;  Anderson  v.  State  (1889),  27  Tex.  App. 
177, 11  S.  W.  33, 11  Am.  St  189,  3  L.  R  A.  644.  This  is 
no  more  than  an  application  of  the  doctrine  that  ^'a  man 
may  commit  murder  or  manslaughter  by  doing  otherwise 
lawful  acts  recklessly."  Commonwealth  v.  Pierce  (1884), 
138  Mass.  165,  52  Am.  Rep.  264,  5  Am.  Crim.  Rep.  391; 
Commonwealth  v.  Hartwell  (1880),  128  Mass.  415,  85 
Am.  Rep.  391. 

No  form  of  statement  can  so  clearly  demonstrate  the 
scope  and  effect  of  the  doctrine  as  a  brief  resume  of  facte 
somewhat  analogous  to  those  involved  in  the  case  at  bar, 
which  have  been  judged  by  the  highest  courte  to  come 
within  the  principle.  "If  anyone  should  drive  so  rapidly 
along  a  great  thoroughfare  leading  to  a  large  town,  as  to 
bo  unable  to  avoid  running  over  any  pedestrian  who  may 
happen  to  be  in  the  middle  of  the  road,  it  is  that  degree  of 
negligence  in  the  conduct  of  a  horse  and  gig  which  amounte 
to  an  illegal  act  in  the  eye  of  the  law;  and  if  death  ensues 
from  the  injuries  then  inflicted,  the  parties  driving  are 
guilty  of  manslaughter,  even  though  considerable  blame 
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may  be  attributed  to  the  deceased."  Reg.  v.  Longbottom 
(1849),  3  Cox  C.  C.  439,  1  Bennett  &  Heard,  Lead.  Cas. 
66.  "Prisoner  indicted  for  manslaughter.  The  evidence 
was,  that,  being  employed  to  drive  a  cart,  he  sat  in  the 
inside  instead  of  attending  at  the  horse's  head,  and  while 
he  was  there  sitting,  the  cart  went  over  a  child  who  was  gath- 
ering up  flowers  in  the  road.  Per  Bagly,  J.  The  prisoner, 
by  being  in  the  cart  instead  of  at  the  horse's  head,  or  by  its 
side,  was  guilty  of  negligence;  and,  death  having  been 
caused  by  such  negligence,  he  is  guilty  of  manslaughter." 
Knight" 8  Case  (1828),  1  Lewin's  Crown  Cases  168. 

"Being  late  for  the  train,  Jackson  was  driving  at  a 
furious  rate,  at  full  gallop,  and  ran  over  a  child  going  to 
school,  and  killed  it.  *  *  *  If  they  [the  jury]  were 
of  the  opinion  that  the  prisoners  were  driving  at  a  danger- 
ous pace  in  a  culpably  negligent  manner,  then  they  are 
guilty."  Reg.  v.  Kew  &  Jackson  ri872),  12  Cox  C. 
C.  355. 

In  the  case  of  Queen  v.  Salmon  (1880),  6  Q.  B.  D.  79, 
29  Wk.  Rep.  246,  Lord  Colr^dge,  C.  J.,  said:  "The  con- 
viction must  be  aflSrmed.  If  a  person  will,  without  taking 
proper  precautions,  do  an  act  which  is  in  itself  dangerous, 
even  though  not  an  unlawful  act  in  itself,  and  if  in  the 
course  of  it  he  kills  sanother  person,  he  does  a  criminal  act 
which  in  law  constitutes  manslaughter." 

A  switchman  carelessly  failed  to  set  a  switch  and  thereby 
caused  a  loss  of  life.  The  supreme  court  of  New  Jersey,  in 
affirming  a  conviction  for  manslaughter,  said:  "He  owed 
a  personal  duty  not  only  to  his  employers  but  to  the  public. 
He  was  found  to  have  been  grossly  negligent  in  the  per- 
formance of  .that  duty,  whereby  human  life  was  sacrificed. 
His  conviction  was  right."  State  v.  O'Brien  (1867),  32 
N.  J.  L.  169. 

"If  the  defendant  was  unlawfully,  wantonly,  and  reck- 
lessly driving  upon  the  public  highway,  and  thereby  ran 
down  and  killed  one  who  had  a  right  to  be  there,  the  fact 
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tkat  the  defendant,  when  it  was  too  late,  tried  to  avoid  the 
accident,  would  not  excuse  him/'  State  of  Washington  v. 
Stentz  (1903),  33  Wash.  444,  460,  74  Pac.  588.  The 
defendant  driving  a  team  through  the  principal  street  of  a 
town  in  a  reckless  manner,  struck  and  fatally  injured  a 
woman  who  was  attempting  to  cross  the  street.  People  v. 
Peame  (1897),  118  CaL  154,  50  Pac  876.  A  person 
driving  a  cart  at  an  unusually  rapid  pace,  drove  over  an- 
other who  could  not  escape  because  of  the  rapidity  of  the 
driving.  Held,  manslaughter,  although  the  defendant 
called  to  the  deceased  to  get  out  of  the  way,  and  he  might 
have  done  so  had  he  not  been  drunk.  Rex  v.  Walker 
(1826),  1  Car.  &  P.  *320.  A  nearsighted  man  sat  on  the 
bottom  of  a  cart  and  drove  at  night  along  the  public  high- 
way at  eight  or  ten  miles  an  hour,  and  ran  over  and  killed 
a  footman.  Held  guilty  of  such  carelessness  as  made  the 
killing  manslaughter.  Bex  v.  Orout  (1834),  6  Car.  &  P. 
*629.  Neglecting  to  cover  the  mouth  of  a  mine  shaft  be- 
cause of  which  brick  fell  upon  and  killed  a  person  below. 
Beg.  V.  Hughes  (1857),  7  Gox  C.  C.  301.  Negligence  in 
the  use  of  building  material  People  v.  Buddensieck 
(1886),  108  N.  Y.  487,  9  N.  E.  44,  57  Am.  Rep.  766. 
The  cases  according  with  State  v.  Dorsey,  supra,  are  nu- 
merous. 2/66  V.  State  (1860),  1  Cold.  (Tenn.)  62  (driving 
a  hack  against  a  child)  ;  White  v.  State  (1887),  84  Ala. 
421,  4  South.  598  (suddenly  stopping  a  hand-car)  ;  State 
V.  Justus  (1884),  11  Ore.  178,  8  Pac.  337,  50  Am.  Rep. 
470  (shooting  and  killing  another) ;  State  v.  Oilman 
(1879),  69  Me.  168,  31  Am.  Rep.  257  (shooting  toward  a 
crowd) ;  State  v.  Vance  (1864),  17  Iowa  138  (shooting 
and  killing  another). 

The  general  rule  deduced  from  the  cases  is  that  the 
negligent  performance  of  a  duty,  or  the  negligent  omission 
to  perform  a  duty,  is  regarded  as  an  unlawful  act ;  and,  if 
it  results  in  homicide  is  homicide  in  the  commission  of  an 
unlawful  act  for  which  the  perpetrator  .is  criminally  liable. 
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Monographic  note  to  Johnson  v.  State  (1902),  61  L.  R  A. 
277,  299,  subd.  10;  Clark  &  Marshall,  Crimes  (2d  ed.), 
§67 ;  Kerr,  Homicide,  §157 ;  4  Blackstone's  Comm.,  191 ; 
2  Bishop,  Crim.  Law  (8ih  ed.),  §659;  1  Wharton,  Crim. 
Law  (9th  ed.),  §§329,  336;  2  Wharton,  Crim.  Law  (9th 
ed.),  §§1563,  1567;  People  v.  Enoch  (1834),  13  Wend. 
159 ;  United  States  v.  Freeman  ( 1827) ,  4  Mason  505.  These 
rules  apply  with  full  force  to  homicides  resulting  from  the 
negligent  management  of  locomotive  engines,  automobiles, 
bicycles,  and  other  like  dangerous  agencies.  The  test  of 
criminal  liability  lies  in  the  negligent  operation  of  the 
engine  in  view  of  all  the  conditions.  State  v.  Dorsey, 
supra;  People  v.  Thompson  (1899),  122  Mich.  411,  81 
N.  W.  344;  Johnson  v.  State  (1902),  66  Ohio  St.  59,  63 
N.  E.  607,  90  Am.  St.  564,  61  L.  R.  A.  277,  281,  note  B. 
The  defendant  or  its  representative  would  therefore  be 
guilty  of  manslaughter  if  the  train  which  struck  appellee's 
wagon  was  run,  in  view  of  the  circumstances  and  facts 
shown,  in  a  reckless  manner  and  death  had  resulted. 

The  supreme  court  of  Massachusetts  has  in  some  late  and 
well-considered  cases  discussed  the  question  of  civil  liability 
for  wilful  injury,  and  ^^e  quote  from  one  of  them  as  fol- 
lows: "The  law  is  regardful  of  human  life  and  personal 
safety,  and  if  one  is  grossly  and  wantonly  reckless  in  ex- 
posing others  to  danger,  it  holds  him  to  have  intended  the„ 
natural  consequences  of  his  act,  and  treats  him  as  guilty  of 
a  wilful  and  intentional  wrong.  It  is  no  defense  to  a  charge 
of  manslaughter,  for  the  defendant  to  show  that,  while 
grossly  reckless,  he  did  not  actually  intend  to  cause  the 
death  of  his  victims.  In  these  cases  of  personal  injury 
there  is  a  constructive  intention  as  to  the  consequences, 
which,  entering  into  the  wilful,  intentional  act,  the  law 
imports  to  the  offender  and  in  this  way  a  charge  which 
otherwise  would  be  mere  negligence  becomes,  by  reason  of 
a  reckless  disregard  of  probable  consequences,  a  wilful 
wrong.  That  this  constructive  intention  to  do  an  injury, 
in  such  cases,  will  be  imported  in  the  absence  of  an  actual 
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intent  to  harm  a  particular  person,  is  recognized  as  an  ele- 
mentary principle  in  criminal  law.  It  is  also  recognized 
in  civil  action  for  recklessly  and  wantonly  injuring  others 
by  carelessness."  Aiken  v.  Eolyohe  St.  B.  Co.  (1903),  184 
Mass.  269,  68  N".  E.  238.  It  is  patent  that  if  a  railroad 
engineer  should  discover  a  person  upon  the  track,  evidently 
unable  to  escape  therefrom,  and  should  run  him  down,  with 
knowledge  of  such  conditions  and  with  power  not  to  do  so, 
such  conduct  would  not  only  furnish  a  basis  for  civil  lia- 
bility but  for  criminal  liability  of  a  higher  grade  than 
manslaughter,  and  no  one  can  for  a  moment  maintain  that 
such  a  situation  is  the  only  one  from  which  civil  liability 
for  wilfulness  arises.  It  is  not  claimed  in  the  case  at  bar 
that  the  appellant  or  its  agents  in  charge  of  the  engine  saw 
appellee  until  the  collision  occurred,  and  no  suggestion  of 
an  actual  intent  to  kill  or  injure  him  is  made,  so  that  the 
verdict  cannot  rest  upon  an  actual  intent,  as,  of  course,  it 
might  do  if  murder  had  been  done. 

Forty  years  ago  the  Supreme  Court  of  Indiana,  speaking 
by  a  judge  who  has  had  no  superiors  in  strength  of  intellect 
and  grace  of.  diction,  said :  "It  is  well  settled  that  where 
the  negligence  of  the  defendant  is  so  gross  as  to  imply  a 
disregard  of  consequences,  or  a  willingness  to  inflict  the 
injury,  the  plaintiflE  may  recover  though  he  be  a  trespasser, 
or  did  not  use  ordinary  care  to  avoid  the  injury.  Eeckless- 
ness  in  the  management  of  the  train  is  such  gross  negli- 
gence as  is  utterly  regardless  of  consequences.''  LaFay- 
ette,  etc.,  B.  Co.  v.  Adams  (1866),  26  Ind.  76,  78.  "The 
injurious  act  or  omission  must  have  been  purposely  and  in- 
tentionally committed,  with  a  design  to  produce  injury,  or 
it  must  have  been  so  committed  under  such  circumstances 
as  that  its  natural  and  probable  consequence  would  be  to 
produce  injury  to  others.  There  must  have  been  either  an 
actual  or  a  constructive  intent  to  commit  the  injury."  Belt 
B.,  etc,  Co.  V.  Mann  (1886),  107  Ind.  89,  93.  See,  also, 
Louisville,  etc.,  B.  Co.  t.  Bryan  (1886),  107  Ind.  61; 
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Pennsylvania  Co.  v.  Sinclair  (1878),  62  Ind.  301,  306,  30 
Am.  Eep.  185 ;  Palmer  v.  Chicago,  etc.,  B.  Co.  (1887),  112 
Ind.  250;  Louisville,  etc.,  B.  Co.  v.  Ader  (1887),  110  Ind. 
876,  380;  Parker  v.  Pennsylvania  Co.  (1893),  134  Ind. 
673,  23  L.  R  A.  552;  Conner  v.  Citizens  8t.  B.  Co. 
(1896),  146  Ind.  430,  435;  Cleveland,  etc.,  B.  Co.  v. 
Miller  (1898),  149  Ind.  490;  Cincinnati,  etc.,  B.  Co.  v. 
Cooper  (1889),  120  Ind.  469,  474,  6  L.  R  A.  241,  16  Anu 
St  334 ;  Brannen  v.  Kohomo,  etc.,  Oravel  Boad  Co. 
(1888),  115  Ind.  115,  7  Am.  St  411;  Oregory  v.  Cleve- 
land,  etc.,  B.  Co.  (1887),  112  Ind.  385,  387;  Indianapolis 
8t.  B.  Co.  V.  Taylor  (1902),  158  Ind.  274;  Brooks  v.  Pitts- 
burgh, etc.,  B.  Co.  (1902),  158  Ind.  62;  Union  Traction 
Co.  V.  Lowe  (1903),  31  Ind.  App.  336;  Overton  v.  Indi- 
ana,  etc.,  B.  Co.  (1891),  1  Ind.  App.  436 ;  Barr  v.  Chicago, 
etc.,  B.  Co.  (1894),  10  Ind.  App.  433,  436;  Dull  v. 
Cleveland,  etc.,  B.  Co.  (1899),  21  Ind.  App.  571;  Pitts- 
burgh, etc.,  B.  Co.  V.  Judd  (1894),  10  Ind.  App.  213,  222 ; 
Louisville,  etc.,  B.  Co.  v.  Cronbach  (1895),  12  Ind.  App. 
666,  673;  Miller  v.  Miller  (1897),  17  Ind.  App.  605; 
Hancock  v.  Lake  Erie,  etc.,  B.  Co.  (1898),  21  Ind.  App.  10, 
19;  Indianapolis,  etc.,  B.  Co.  v.  Petty  (1868),  30  Ind. 
261;  Carter  v.  Louisville,  etc.,  B.  Co.  (1884),  98  Ind.  552, 
556,  49  Am.  Rep.  780 ;  Cincinnati,  etc.,  B.  Co.  v.  Cooper 
(1889),  120  Ind.  469,  474,  6  L.  R.  A.  241, 16  Am.  St  334. 
The  question  as  to  what  is  recklessness  and  what  is  due 
care,  in  a  prosecution  for  involuntary  manslaughter  for 
killing  another  in  doing  a  lawful  act  in  an  unlawful 
manner,  is  a  question  of  fact  for  the  jury.  Queen  v.  Cav- 
endish (1874),  8  Ir.  Rep.  C.  L.  178;  People  v.  Thompson 
(1899),  122  Mich.  411,  81  K  W.  344;  United  States  v. 
Taylor  (1851),  5  McLean  24^,  Fed.  Cas.  Xo.  16,441; 
Bex  V.  Williamson  (1829),  3  Car.  &  P.  *635;  Beg.  v. 
Markuss  (1864),  4  F.  &  F.  356;  Bex  v.  Long  (1830),  4 
Car.  &  P.  *398;  Bex  v.  Spiller  (1832),  5  Car.  &  P.  *333 ; 
Commonwealth  v.  Pierce  (1884),  138  Mass.  165,  52  Am. 
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Rep.  264;  State  v.  Hardider  (1882),  38  ArL  605,  42  Ahl 
Rep.  5 ;  Bex  v.  Timmins  (1836),  7  Car.  &  P.  (32  Eng.  C. 
L.)  *499.  The  collision  complained  of  occurred,  at  a  public 
crossing,  a  place  at  which  the  obligations  were  mutual. 
"  Tor,  conceding  that  the  railway  train  has  the  right  of 
precedence  of  crossing,  the  parties  are  still  on  equal  terms 
as  to  the  exercise  of  care  and  diligence  in  regard  to  their 
relative  duties.^ "  Indianapolis,  etc,  R,  Co,,  v.  McLin 
(1882),  82  Ind.  435,  448.  And  see  Pennsylvania  Co.  v. 
Krick  (1874),  47  Ind.  368,  371;  Chicago,  etc.,  B.  Co.  v. 
Spilker  (1893),  134  Ind.  380,  400;  Lake  Shore,  etc.,  B. 
Co.  V.  Mcintosh  (1895),  140  Ind.  261,  278;  Ohio,  etc.,  B. 
Co.  V.  Walker  (1888),  113  Ind.  196,  197,  3  Am.  St  638; 
Continental  Improv.  Co.  v.  Stead  (1877),  95  U.  S.  161,  24 
L.  Ed.  403. 

When  a  charge  of  wilful  injury  is  supported  by  evidence, 
which  is  claimed  to  show  recklessness,  amounting  to  a  con- 
structive intent,  in  the  operation  of  a  railroad  train,  the 
question  as  to  the  existence  of  such  recklessness  and  intent, 
depending  upon  facts  never  twice  alike,  is,  both  by  analogy 
to  the  rule  in  manslaughter  cases  and  upon  principle,  for 
the  jury.  Barr  v.  Chicago,  etc,  R.  Co.  (1894),  10  Ind, 
App.  433,  439;  Overton  v.  Indiana,  etc.,  B.  Co.,  supra; 
Memphis,  etc.,B.  Co.  v.  MaHin  (1897),  117  Ala.  367,  383, 
23  South.  231;  Memphis,  etc.,  B.  Co.  v.  Martin  (1901), 
131  Ala.  269,  30  South.  827;  Tennessee,  etc.,  B.  Co.  v. 
Hansford  (1899),  125  Ala.  349,  365,  28  South.  45,  82  Am. 
St.  241;  Lake  Shore,  etc.,  B.  Co.  v.  Bodemer  (1892),  139 
HI.  596,  29  K  E.  692,  32  Am.  St.  218 ;  Southern  B.  Co. 
V.  Drake  (1902),  107  HI.  App.  12.  Thus  it  was  said  by 
the  supreme  court  of  Illinois,  "that  whether  the  defendant 
was  guilty  of  wilful  or  wanton  conduct  *  *  *  was 
purely  a  question  of  fact  for  the  jury  to  determine  from  all 
the  evidence,  *  *  *  and  it  was  not  the  province  of  the 
court  to  inform  the  jury  that  some  particular  fact  in  the 
case  was  conclusive  of  that  question.     Chicago,  etc.,  B.  Co. 
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V.  MurowsJci  (1899),  179  111.  77,  80,  53  K  E.  572;  Illi- 
nois Cent.  R.  Co.  v.  Leiner  (1903),  202  111.  624,  629,  67 
K  E.  398,  95  Am.  St.  266;  Elgin,  etc,  R.  Co.  v.  Duify 
(1901),  191  HI.  489,  492,  61  N.  E.  432;  East  St.  Louis, 
etc.,  R.  Co.  V.  O'Hwra  (1894),  150  HI.  580,  37  K  E.  917. 
The  Supreme  Court  of  the  United  States,  speaking  by 
Justice  Bradley,  outlined  the  character  of  the  duty  to  be 
observed  at  highway  crossings  as  follows :  "The  train  has 
the  preference  and  right  of  way,  but  is  bound  to  give  due 
warning  of  its  approach,  so  that  the  wagon  may  stop  and 
allow  it  to  pass,  and  to  use  every  exertion  to  stop  if  the 
wagon  is  inevitably  in  the  way.  Such  warning  must  be 
reasonable  and  timely.  But  what  is  reasonable  and  timely 
warning  may  depend  on  many  circumstances.  It  cannot  be 
such,  if  the  speed  of  the  train  be  so  great  as  to  render  it 
unavailing.  The  explosion  of  a  cannon  may  be  said  to  be 
a  warning  of  the  coming  shot ;  but  the  velocity  of  the  latter 
generally  outstrips  the  warning.  The  speed  of  a  train  at 
a  crossing  should  not  be  so  great  as  to  render  unavailing  the 
warning  of  its  whistle  and  bell ;  and  this  caution  is  espe- 
cially applicable  when  their  sound  is  obstructed  by  winds 
and  other  noises,  and  when  intervening  objects  prevent 
those  who  are  approaching  the  railroad  from  seeing  a 
coming  train.  In  such  cases,  if  an  unslackened  speed  is 
desirable,  watchmen  should  be  stationed  at  the  crossing." 
Continental  Improv.  Co.  v.  Stead,  supra.  The  appellee  was 
not  a  trespasser,  and  the  case  is  thereby  differentiated  to 
that  extent  from  those  in  which  the  injured  person  was 
where  he  had  no  right  to  be. 

Wilfulness,  wanton  negligence,  wantonness,  are  terms 
used  in  many  states  without  any  clearly  defined  distinction, 
but  are,  generally  speaking,  regarded  as  equivalent  and 
interchangeable,  as  will  appear  from  reading  the  cases  in 
which  they  are  used.  Cleveland,  etc.,  R.  Co.  v.  Cline 
(1908),  111  HI.  App.  416,  422.  The  following  language 
used  by  the  Alabama  supreme   court  is  peculiarly   ap- 
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plicable  to  the  case  under  consideration,  on  account  of  the 
similarity  of  facts  presented:  "That  the  place  where  de- 
ceased was  struck,  was  a  public  crossing  in  the  town  of 
Madison  having  a  population  of  about  five  hundred  people, 
that  this  crossing  was  used  more  than  any  other  in  the  town, 
and  that  the  average  crossing  during  the  day  was  about  one 
person  in  every  ten  minutes,  and  according  to  some  of  the 
testimony,  people  crossed  in  ^great  numbers.'  A  witness 
could  be  required  on  cross-examination  to  define  what  was 
intended  by  the  terms  ^frequently*  and  ^great  numbers.' 
The  speed  of  the  train  at  the  time,  according  to  the  differ- 
ent witnesses,  ranged  from  eight  miles  to  thirty  miles  per 
hour.  Assuming  that  the  train  was  running  at  the  speed 
of  thirty  miles  an  hour,  over  a  public  crossing  of  the  track 
in  a  town  of  five  hundred  inhabitants,  and  that  there  was 
an  average  crossing  by  the  people  of  one  person  every  ten 
minutes,  or  in  great  numbers,  facts  known  to  the  servants 
in  charge  of  the  train,  does  the  law  declare  that  these  facts 
do  not  constitute  wanton  negligence,  or  is  the  question  as  to 
whether  these  facts  constitute  wanton  negligence  one  of 
law  and  fact,  properly  referable  to  a  jury  for  its  determina- 
tion? *  *  *  'Precautionary  requirements  increase  in 
the  ratio  that  danger  becomes  more  threatening;'  »  ♦  ♦ 
'the  duty  of  care  and  vigilance  becomes  proportionately  in- 
creased according  to  the  less  or  greater  likelihood  that  there 
are  persons  on  the  track  at  the  time  and  place.'  »  *  ♦ 
A  train  may  be  run  under  some  circumstances  over  a  public 
crossing  in  a  populous  city  at  such  speed  as  to  amount  to 
that  recklessness  which  is  the  equivalent  to  wantonness  and 
wilfulness.  *  *  *  Whether  or  not,  therefore,  the  de- 
fendant was  guilty  of  wanton  injury  under  the  facts  of  the 
case,  should  have  been  referred  to  the  jury  for  its  determi- 
nation." Memphis,  etc.,  R.  Co.  v.  Martin  (1897),  117 
Ala.  367,  883,  23  South.  231;  Memphis,  etc.,  R.  Co.  v. 
Martin  (1901),  131  Ala.  269,  279,  30  South.  827;  Georgia 
Pac.  R.  Co.  v.  Lee  (1890),  92  Ala.  262,  271,  9  South.  230; 
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Haley  v.  Kansas  City,  etc.,  B.  Co.  (1896),  113  Ala.  640, 
21  South.  367 ;  Southern  R.  Co.  v.  Crenshaw  (1902),  136 
Ala.  573,  683,  34  South.  913. 

The  doctrine  of  wilfulness  arises  in  two  aspects,  the  dis- 
tinction between  which  has  been  clearly  marked  by  the  au- 
thorities heretofore  cited,  the  one  involving  the  actual 
knowledge  on  the  part  of  the  wrongdoer  of  actual  peril  in 
the  particular  instance,  the  other  involving  facts  from 
which  a  willingness  to  inflict  injury  is  implied  from  reck- 
less indifference.  Wilful  and  intentional  wrong,  that  is  a 
willingness  to  inflict  injury,  cannot  be  attributed  to  one  who 
is  without  consciousness  that  his  act  or  omission  will  on 
may  probably  lead  to  wrong  and  injury.  Therefore,  as  a 
matter  of  pleading,  wilfulness  must  be  directly  averred. 
It  is  well  settled,  however,  as  a  matter  of  evidence, 
that  the  knowledge  of  danger  upon  which,  in  connection 
with  the  absence  of  subsequent  diligence  to  avoid  its  conse- 
quences, a  charge  of  wilfulness  may  be  maintained,  need 
not  be  that  which  is  presently  acquired  through  the  physical 
senses.  "The  party  charged  need  not,  on  the  particular  oc- 
casion see  or  hear,  or  through  other  sense  become  advised  of 
the  actual  presence  of  every  element  necessary  to  constitute 
the  danger  that  really  exists.  If  *  *  *  he  knows  of 
the  crossing  where  people  are  wont  to  be  in  such  numbers 
and  with  such  frequency,  a  fact  also  known  to  him,  as  that 
to  run  a  train  along  there  with  such  great  speed  as  not  to  be 
readily  controlled,  and  which  might  not  admit  of  the  escape 
of  persons  crossing  the  track,  his  conduct,  he  having  in 
mind  that  he  was  approaching  such  a  place,  would  authorize 
the  imputation  of  wantonness,  wilfulness  or  reckless  indif- 
ference to  consequences,  though  in  point  of  actual  fact  he 
did  not  in  the  particular  instance  know  of  the  presence  of 
persons  in  exposed  positions."  Richmond,  etc.,  R.  Co.  v. 
Greenwood  (1892),  99  Ala.  501,  5i3,  14  South.  495;  Ala- 
bama, etc.,  R.  Co.  V.  Hall  (1894),  105  Ala.  599,  17  South. 
176;  Oeorgia  Pac.  R.  Co.  v.  Lee,  supra;  Louisville,  etc.. 

Vol.  39—35 
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R.  Co.  V.  Wehb  (1893),  97  Ala.  308,  12  SoutL  374;  High- 
land, etc.,  R.  Co.  V.  Robbins  (1899),  124  Ala.  113,  27 
South,  422,  82  Am.  St  163 ;  East  St.  Louis,  etc..  Railway 
V.  Snow  (1899),  88  HI.  App.  660;  East  St.  Louis,  etc.,  R. 
Co.  V.  O'Eara  (1894),  150  HI.  580,  37  K  E.  917;  O'Con- 
ner  v.  Illinois  Cent.  R.  Co.  (1899),  77  HI.  App.  22,  "It 
is  not  necessary,  however,  to  show  an  intention,  either 
actual  or  constructive,  to  commit  the  particular  injury 
which  resulted.  It  is  enough  to  show  that  some  injury  to 
another  or  others  would  naturally  and  probably  result  from 
the  act  complained  of."  Conner  v.  Citizens  St.  R.  Co. 
(1896),  146  Ind.  430,  436. 

The  standard  by  which  recklessness  in  the  doing  of  a 
lawful  act  is  judged,  is  an  external  one  of  the  conduct  of  a 
person  of  ordinary  prudence  in  the  same  or  similar  cir- 
cumstances. Commonwealth  v.  Pierce,  supra.  The  act  of 
the  engineer  in  running  the  engine  over  the  crossing  in 
question  at  the  speed  and  under  the  circumstances  enumer- 
ated seems  to  have  been  done  at  the  express  instance  of  the 
appellant  company,  which  made  the  schedule  calling  for  the 
speed  which  the  jury  found  to  have  been,  in  view  of  such 
conditions,  recklessly  excessive,  and  required  him  to  con- 
form thereto.  The  charge  of  wilfulness  being  made  against 
appellant  is  supported  not  only  by  the  evidence  detailing 
the  acts  and  omissions  of  its  servants  in  charge  of  the  en- 
gine, but  by  its  own  deliberate  and  premeditated  course. 
This  should  lead  to  an  affirmance  of  the  judgment  There 
are  certain  considerations,  however,  supposed  to  have 
weighed  against  the  finding,  which,  because  of  the  in- 
sistence with  which  they  are  urged,  deserve  notice. 

The  presence  of  a  railroad  track  is  in  itself  a  warning  of 
danger,  and  that  fact  is  usually  sufficient  to  convict  a  trav- 
eler of  contributory  negligence  in  failing  to  observe  precau- 
tions thereby  suggested  to  him  before  undertaking  to  pass 
over  such  track.  In  the  case  under  consideration,  all  ques- 
tions of  contributory  negligence  are  eliminated,  and  the 


NOVEMBER  TERM,  1906.  547 

Pittsburgh,  etc.,  R.  Co.  v,  Ferrell — 39  In<L  App.  515. 


effect  of  such  warning,  as  it  relates  to  the  quality  of  appel- 
lant's acts,  is  alone  involved.  The  presumption  that  one 
upon  a  railroad  track  will  step  aside  and  allow  the  train  to 
pass  is  a  reasonable  one,  and  is  founded  upon  the  known 
instinct  of  self-preservation.  Nichols  v.  Baltimore,  etc.,  B. 
Co.  (1904),  33  Ind.  App.  229.  In  the  case  of  one  who 
drives  along  a  highway,  the  question  is  whether  the  warning 
given  by  the  mere  presence  of  a  railroad  track  before  him, 
his  view  along  said  track  being  obstructed,  and  the  sound  of 
approaching  trains  being  lessened,  was  sufficient  to  arouse 
the  instinct  of  self-preservation  and  prevent  his  entering, 
not  into  a  place  of  known  peril,  but  into  a  place  the  peril 
of  which  he  does  not  know,  and  to  justify  the  other  party 
in  assuming  that  he  has  actual  knowledge,  and  will,  by 
virtue  of  the  instinct  of  self-preservation,  protect  himself. 
The  traveler  is  compelled  to  cross  the  tracks  in  proceeding 
along  the  highway,  as  he  may  lawfully  do,  and  it  is  not  dan- 
gerous to  do  so,  except  an  engine  be  driven  over  it  at  the 
precise  time.  Remembering  that  the  question  of  contribu- 
tory negligence  is  eliminated,  and  that  the  obligations  of 
the  railroad  company  require  it,  in  the  exercise  of  ordinary 
care,  to  take  precautions  of  an  equally  high  grade  as  those 
exacted  from  a  traveler,  where  the  issue  is  one  as  to  his 
contributory  negligence,  and  that  the  right  of  precedence 
is  dependent  upon  the  giving  of  adequate  warning,  can  it 
be  said  that  a  presumption  arose  in  the  case  at  bar,  in  the 
reliance  of  which  the  appellant  might  send  its  train  with 
cannon-ball  speed  through  the  town  and  over  the  crossing 
without  a  possible  imputation  of  negligence  ?  A  presump- 
tion, as  the  term  is  here  used,  is  where  a  fact  or  set  of  facts 
is  considered  sufficient  evidence  of  another  fact,  in  the  ab- 
sence of  evidence  to  the  contrary,  and  presumptions  of  this 
nature  are  necessarily  overcome  by  facts. 

It  has  come  to  be  a  well-known  fact — so  well  known  as 
to  be  a  matter  of  common  knowledge — that  the  warning 
conveyed  by  a  railroad  track,  an  unobstructed  view  of  it 
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being  cut  off,  is  not  in  itself  sufficient  to  arouse  the  instinct 
of  self-preservation,  and  that  in  spite  of  such  warning  a 
very  large  proportion  of  the  traveling  public  come  into  the 
danger  zone,  many  of  them  suffering  no  injury  whatever, 
because  of  the  accidental  absence  of  juxtaposition  between 
them  and  an  engine,  while  many  of  them  are  killed  or 
maimed  by  the  collision  occurring  when  a  train  does  hap- 
pen to  reach  them  before  they  can  escape,  after  actually 
discovering  their  peril.  That  such  is  the  fact  is  disclosed 
by  the  records  of  the  courts,  by  the  decisions  of  this  and 
the  Supreme  Court,  by  the  records  of  the  Interstate  Com- 
merce Commission,  and  by  the  great  number  of  fatalities 
annually  occurring  and  chronicled  in  the  public  press. 
Hardly  a  newspaper  is  printed  that  does  not  contain  an 
account  of  some  circumstance  or  casualty  tending  to  em- 
phasize the  fact  that  to  send  a  train  of  cars  at  such  speed, 
over  such  a  crossing  as  the  one  described,  may  be  done  only 
by  one  willing  to  injure  or  kill  the  unfortunates  who  do  not 
get  out  of  the  way.  It  is  true  that  every  one  who  attempts 
to  travel  the  street  is  not  injured.  Neither  did  the  man 
in  the  cart  run  over  everyone  traveling  on  the  street.  It 
was  the  killing  of  the  drunken  man,  who  could  not  escape, 
which  constituted  manslaughter.  Consequences  must  be 
probable.  That  is  exactly  what  they  must  be.  It  is  not 
necessary  that  they  be  certain.  The  meaning  of  the  term 
in  this  connection  is  that  the  reasonably  prudent,  conscien- 
tious and  careful  man  would  feel  inclined  to  believe  that 
some  one  would  be  in  the  place  of  danger,  and  yet  have 
room  for  hopeful  doubt.  The  very  doubt  which  lodged  in 
the  heart  of  the  engineer  made  it  possible  for  him  to  drive 
his  engine  and  fulfill  the  schedule.  The  verdict  says  that 
such  probability  of  injury  did  exist  This  court  takes  the 
verdict  as  it  is  and  is  bound  by  it. 

The  negligent  performance  of  a  duly  and  the  negligent 
omission  to  perform  a  duty,  where  they  result  in  death,  are 
eoually  the  basis  upon  which  a  conviction  for  manslaugliter 
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may  depend.  Monographic  note  to  Johnson  v.  State 
(1902),  61  L.  R.  A.  277,  299,  subd.  10.  Whether  the  fail- 
ure of  the  defendant  to  provide  a  watchman,  gates,  or  other 
adequate  protection,  was  negligence,  or  whether  in  their 
absence  the  running  of  a  train  in  the  manner  and  at  the 
speed  at  which  it  is  shown  to  have  been  done  was  negligence, 
in  view  of  all  the  circumstances,  and  if  so,  whether  such 
negligence  was  of  so  reckless  a  quality  as  to  constitute  wil- 
fulness, were  alike  questions  for  the  jury.  "No  court 
ought  to  say,  as  matter  of  law,  with  respect  to  a  crossing 
located  as  this  one  was,  in  the  heart  of  a  city,  on  one  of  its 
thoroughfares,  and  with  such  surroundings  as  the  evidence 
discloses,  that  a  company  maintaining  such  a  crossing,  dis- 
charges its  full  duty  to  the  public,  and  is  guilty  of  no  negli- 
gence, although  it  fails  to  provide  a  watchman  or  gates  to 
warn  persons  traveling  in  vehicles,  of  approaching  trains/' 
Chicago,  etc.,  R.  Co.  v.  Eowalshi  (1899),  92  Fed.  310,  84 
C.  C.  A.  1.  See,  also,  Chicago,  etc.,  B.  Co.  v.  NetolicTcy 
(1895),  67  Fed.  665,  14  C.  C.  A.  615;  Orand  Trunk  R. 
Co.  V.  Ives  (1891),  144  U.  S.  408,  36  L.  Ed.  485,  12  Sup. 
Ct  679;  English  v.  Southern  Pac.  Co.  (1896),  13  Utah 
407,  45  Pac.  47,  57  Am.  St.  772,  35  L.  R.  A.  155.  "The 
convenience  of  commerce"  cannot  be  invoked  to '  justify 
either  manslaughter  or  wilfulness.  "The  value  of  human  life 
cannot  be  overbalanced  by  .any  pecuniary  or  public  interest. 
Our  duty  is  simply  to  declare  the  law."  Memphis,  etc,  R. 
Co.  V.  Martin  (1897),  117  Ala.  367,  385,  23  South.  231. 
It  is  not  lawful  to  take  life  to  subserve  the  convenience  of 
an  individual.  Neither  is  it  lawful  to  take  life  for  the 
convenience  of  a  number  of  persons.  If  the  convenience  of 
commerce  requires  the  operation  of  defendant's  trains 
through  Whiteland  at  sixty  miles  an  hour,  it  may  lawfully 
and  properly  so  schedule  and  run  them  without  liability  to 
persons  thereby  injured  or  killed  along  the  way,  after,  and 
only  after,  it  has  adequately  guarded  against  collision  and 
injury.     An  exemption  from  liability  thus  procured  is  one 
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which  can  he  enforced  without  anaesthetizing  the  conscience 
of  either  jury  or  judge. 

To  exonerate  from  all  liability  a  corporation  which  runs 
a  railroad  train  over  the  streets  and  through  the  town  at  a 
rate  so  swift  that  its  employes  can  only  catch  a  glimpse  of 
the  white  face  of  a  sober  traveler,  who  is  whirled  through 
the  air  as  the  engine  passes,  and  at  the  same  time  hold  a 
nc^ar-sighted  man,  driving  a  cart  along  a  village  street  at 
eight  miles  an  hour,  guilty  of  manslaughter  in  running 
over  a  drunkard  whom  he  did  not  see,  evidences  an  acro- 
batic intellectual  performance  devoid  of  humanity  and  m- 
consistent  with  the  instinct  of  civilization. 

The  judgment  should  be  affirmed. 

On  Petition  fob  Rehearing. 

RoBY,  P.  J. — The  disposition  of  this  appeal  is  not  of 
great  moment  to  the  parties  immediately  concerned,  and  no 
further  attention  would  be  given  to  it  if  the  principles  in- 
volved were  not  of  unusual  importance.  Those  principles 
are  not  abstractly  open  to  dispute,  but  abstract  principle  in 
itself  avails  nothing.  It  becomes  potent  only  when  cor- 
rectly applied  to  facts  coming  within  its  reason,  and  there- 
fore the  problem  which  tries  the  patience  and  challenges 
the  efforts  of  the  courts  is  and  must  always  be  found  in  the 
application  of  principle  to  fact  .  All  persons  are  equal  be- 
fore the  law,  and  the  sure  guaranty  of  every  man's  right 
lies  in  the  protection  of  the  right  of  every  other  man ;  and 
the  first  and  highest  concern  of  the  State,  and  therefore  of 
its  law,  is  for  the  lives  and  limbs  of  its  citizens,  not  only 
for  their  good  but  for  the  good  of  the  government  which 
depends  upon  them. 

Reference  has  been  made,  during  the  discussion  growing 
out  of  this  petition  for  rehearing,  to  "ancient  cases  dug  up" 
for  use  in  the  dissenting  opinion  heretofore  filed.  The 
authorities  therein  cited  speak  for  themselves.  The  writer 
believes  that  it  is  the  duty  of  the  courts  to  regard  preoe- 
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dents.  Broadly  speaking,  they  are  expressive  of  the  law 
as  it  is  and  ought  to  be.  Innovations,  created  by  unwise 
statutes  or  unjust  decisions,  mark  the  exception  and  not  the 
rule.  But,  waiving  the  antique  rules  of  the  common  law, 
let  us  consider,  irrespective  of  precedent,  historically  and 
practically,  the  reason  and  sense  of  the  situation. 

When  the  country  was  new,  its  population  sparse,  its  for- 
ests uncut,  and  its  streams  unbridged,  the  construction  of  a 
railroad  was  a  great  and  difficult  undertaking.  They  were 
then,  as  they  are  now,  necessities.  The  development  of  that 
locality  which  was  so  fortunate  as  to  be  penetrated  by  a  rail- 
road was  assured.  Money  was  not  plentiful,  and  the  public 
built  the  railroads.  Taxes  were  levied,  subsidies  voted,  con- 
tributions made  and  grading  and  excavating  was  done  gratu- 
itously by  the  farmers  along  the  line.  Public-spirited  citizens 
guaranteed  the  raising  of  stated  amounts  beyond  the  ability 
of  the  town  to  pay,  and  impoverished  themselves  in  making 
good  the  guarantee;  but  the  railroads  were  built,  and  the 
returns  were  so  vast  that  the  foreclosures  and  reorganiza- 
tions, by  which  stocks  and  bonds  issued  to  individuals  and 
municipalities  were  wiped  out,  seemed  of  little  importance. 
In  that  eager,  hopeful,  expanding  day,  the  details  of  rail- 
road construction  and  operation  were  crude.  Parallel  lines 
of  iron  rails  reaching  from  Chicago  to  New  York  were  the 
sole  concern.  They  sprawled  across  the  prairie,  through 
the  town,  and  into  the  city.  Had  they  first  been  laid 
through  a  populous,  compact  and  wealthy  state,  great  care 
would  naturally  have  been  exercised  from  the  beginning. 
They  would  have  been  fenced  and  guarded,  overhead 
bridges  and  underground  passageways  would  have  been  a 
first  requisite.  Railroads  were  not  thus  constructed  in 
this  country.  Grade  crossings  were  the  rule,  and  the  idea 
that  any  duty  rested  upon  the  company,  except  as  tardy 
legislatures  declared  it,  was  not  entertained.  The  citizen 
or  the  officer  who  at  that  time  did  anything  to  delay  the 
rapid  completion  of  these  great  public  highways  became 
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thereby  "an  enemy  of  the  people."  Legislatures  were  im- 
bued with  the  spirit  Terre  Haute,  etc.,  B.  Co.  v.  State, 
ex  rel.  (1902),  159  Ind.  488.  The  courts  were  kind  to 
such  corporations  in  many  ways.  Columhus,  etc.,  R.  Co. 
V.  Arnold  (1869),  31  Ind.  174,  99  Am.  Dec  615;  New 
York,  etc.,  R.  Co.  v.  Perriguey  (1894),  138  Ind.  414; 
Terre  Haute,  etc.,  R.  Co.  v.  Graham  (1884),  95  Ind.  286, 
296,  48  Am.  Rep.  719. 

The  doctrine  of  contributory  negligence  was  speedily  in- 
voked to  protect  them  from  liability  for  damages  on  account 
of  maiming  or  killing  j)ersons  at  highway  crossings.  For  a 
long  time  such  question  was  left  to  the  jury,  to  be  by  it 
determined  according  to  the  standard  of  the  conduct  of  a 
reasonably  prudent  man  under  the  same  or  similar  circum- 
stances. Ohio,  etc.,  R.  Co.  v.  Collam  (1881),  73  Ind.  261, 
270,  38  Am.  Rep.  134.  This  standard  was  ultimately  for- 
saken, and  the  courts  prescribed  the  duty  of  a  traveler  ex- 
ercising ordinary  prudence.  He  must  have  looked  both 
ways  and  listened  attentively,  and,  if  he  could  see,  he  was 
presumed  to  see,  although  he  did  not  see,  and,  if  he  could 
not  see,  he  was  guilty  of  negligence  for  not  getting  out 
and  going  ahead  until  he  could  see,  in  the  exercise  of  the 
"extraordinary  care"  which  was  now  enjoined  upon  him. 
Chicago,  etc.,  R.  Co.  v.  Thomas  (1900),  155  Ind.  634. 
The  effect  of  the  application  of  this  doctrine  was  practically 
to  exonerate  the  railroad  company  from  liability  in  actions 
based  on  negligence,  because  of  casualties  occurring  at  high- 
way crossings.  There  has  been  a  slight  tendency  recently 
to  mitigate  the  severity  of  the  holdings  (Oreenawaldt  v. 
Lake  Shore,  etc.,  R.  Co.  [1905],  165  Ind.  219) ;  but  in 
the  main  they  are  still  enforced.  The  disregard  of  the 
rights  and  welfare  of  others  by  one  person  always  arouses 
resentment  against  him,  and  such  disregard  on  the  part  of 
such  corporations,  unchecked  by  the  courts,  has  produced 
a  result  which  might  have  been  foreseen.  Manifestations 
of  such  disregard  are  not  confined  to  cases  of  the  class  under 
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consideration,  but  such  cases  are  expressive  of  it.  The 
average  citizen,  instead  of  regarding  a  railroad  company 
with  the  kindliness  that  his  father  felt  for  it,  has  come  to 
regard  it  as  an  enemy.  Railroads  are  as  beneficial  and  essen- 
tial as  they  ever  were,  more  greatly  used,  the  public  in- 
dividually more  dependent  upon  them,  and  their  utility  is 
more  fully  recognized  than  formerly.  But  their  management 
has  aroused  a  spirit  of  opposition,  because  of  which  the 
representatives  of  such  companies  who  appear  in  court 
seem  to  have  lost  faith  in  the  jury  system,  overlooking  the 
fact  that  the  vitality  of  that  system  lies  in  the  disposition 
of  common  men  to  stand  together  against  any  influence 
which  they  regard  as  inimical  By  the  social  compact 
members  of  society  agree  to  be  bound  by  the  judgment  of 
their  peers,  and  corporations  operating  railroads  form  no 
exception  to  the  rule.  An  individual  who  has  come  into 
such  disfavor  in  his  community  as  to  be  sent  to  the 
State's  prison  on  less  than  legal  evidence  can  recover  its 
favor  by  changing  his  habits,  and  in  no  other  way.  It  may 
be  strictly  legal  for  a  railroad  company  to  refuse  to  attempt 
to  make  any  restitution  to  a  person  injured  by  it  because 
his  view  of  an  approaching  train  was  obscured  by  smoke 
{Oleson  V.  Lake  Shore,  etc.,  R.  Co.  [1896],  143  Ind.  405, 
32  L.  R.  A.  149),  but  the  occurrence  seems  to  be  distasteful 
to  the  average  man,  and,  in  order  to  overcome  the  impres- 
sion such  incidents  produce,  it  may  be  necessary,  among 
other  things,  to  kill  fewer  people  at  grade  crossings. 

Another  condition,  which  was  not  counted  upon,  exists. 
A  modem  railroad  corporation  is  a  money-making  machine. 
It  is  within  the  protection  of  the  law  as  a  person,  but  it  is 
a  great  deal  more  than  a  person.  Its  sole  function  is  to 
make  money.  Its  board  of  directors  take  no  share  of  re- 
sponsibility to  themselves  as  individuals.  They  give  only 
general  orders,  and  are  concerned  only  with  results — ^with 
annual  statements  which  show  increased  dividends.  The 
superintendent  obeys  the  general  orders,  and  feels  absolved 
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from  responsibility  for  details  necessary  to  carry  them  out 
The  engineer  who  loses  a  few  minutes  from  the  schedule 
finds  a  telegram  at  each  station  demanding  why^  and  the 
necessity  of  daily  bread  drives  him  to  take  chances  and 
make  up  time  regardless  of  fog,  or  of  the  careless  wayfarer 
who  may  be  upon  the  track  around  the  bend.  This  money- 
making  machine  is  not  concerned  over  the  statute  defining 
manslaughter.  It  has  but  one  vulnerable  point — ^it  re- 
sponds to  but  one  sentiment  It  will  not  continue  that 
which  costs  it  money  and  lowers  dividends.  If  it  is  cheaper 
to  kill  twenty  of  its  faithful  employes,  one  at  a  time,  than 
to  build  a  new  bridge,  they  will  have  to  die.  HoUings- 
worth  V.  Chicago,  etc.,  B.  Co.  (1903),  160  Ind.  259; 
Louisville,  etc.,  R.  Co.  v.  Wright  (1888),  115  Ind.  378, 
7  Am.  St.  432.  If  it  is  cheaper  to  build  a  bridge,  a  bridge 
will  be  built.  If  it  will  increase  dividends  to  enforce  tem- 
perance on  the  part  of  its  employes,  the  corporation  will  at 
once  take  an  advanced  position  upon  the  temperance  ques- 
tion. Immimity  from  the  payment  of  damages  on  account 
of  grade-crossing  accidents  has  probably  had  as  much  to 
do  with  the  prevalence  of  such  accidents  as  the  increased 
rate  at  which  it  is  possible  to  run  a  locomotive  engine.  Ex- 
emption from  liability  on  account  of  such  occurrences 
should  logically  follow  from  the  precedent  fact  that  the 
owners  of  the  engine  have  taken  every  step  which  care  and 
foresight  could  devise  to  guard  the  track.  The  exercise 
of  care  is  the  only  foundation  upon  which  such  exemption 
can  justly  be  placed.  A  human  conscience  could  only  jus- 
tify its  possessor  in  sending  so  dangerous  a  missile  as  a 
swiftly  moving  train  through  populous  cities,  countrj' 
towns,  and  over  highways,  knowing  the  peril  which  it  car- 
ries, by  the  reflection  that  nothing  had  been  left  undone  to 
safeguard  iimocent  persons  who  may  be  imperiled  thereby. 
The  superstructure  has  been  erected  before  the  founda- 
tion was  laid.  The  superstrnctiire  is  exemption  from  lia- 
bility on  account  of  crossing  accidents.     The  foundation 
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for  such  exemption,  without  which  it  has  nothing  to  stand 
upon,  is  proof  that  the  companies  have  done  all  that  a 
reasonable  man,  owning  such  railroad,  in  view  of  his  moral 
responsibility,  ought  to  do  to  guard  the  track  and  thus  avoid 
killing  innocent  persons,  and  that,  too,  without  regard  to 
thoughtlessness  on  their  part,  for  it  is  as  much  a  crime  to 
kill  a  thoughtless  as  a  thoughtful  man.  Nothing  remains 
except  to  build  the  foundation  now.  Accidents  such  as  the 
one  complained  of  ought  not  much  longer  to  be  possible. 
The  ingenuity  which  is  expended  in  escaping  liability  for 
damages  on  account  of  them,  otherwise  directed,  would 
devise  appliances  to  protect  every  grade  crossing.  Over- 
head bridges,  undergrade  passageways,  watchmen,  and 
gates  may  be  had  at  any  time.  It  is  not  a  question  of  ex- 
pense, but  of  life.  The  public  pay  a  price  adequate  to  pro- 
vide every  possible  safeguard,  and  no  sound  policy  can  be 
advanced  for  the  exoneration  of  the  management  of  the 
railroad  from  civil  liability  while  such  safeguards  are  lack- 
ing, and  the  assertion  of  the  public's  rights  will  surely 
cause  them  to  be  provided.  The  settled  principles  of  the 
"ancient  law"  and  of  the  modem  law  regarding  wilful 
injuries  are  applicable  to  the  servant  (State  v.  Dorsey 
[1889],  118  Ind.  167,  10  Am.  St.  Ill)  ;  why  not  to  the 
master  ? 

It  seems  to  me  that  judges  who  have  obligated  themselves 
to  administer  justice,  without  regard  to  person,  ought  to 
hesitate  a  long  time  and  have  cogent  cause  before  setting 
aside  such  judgment  as  that  rendered  by  the  trial  court  in 
this  case;  and,  with  great  deference,  I  must  respectfully 
submit  that  this  petition  should  be  granted,  and  such  judg- 
ment affirmed. 
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SoHNELL  t;.  Schnell. 

[No.  5,868.    Filed  February  26,  1907.] 

1.  Set-Off  and  Ck)UNTERCLAiM. — Joinder, — Demurrer. — ^The  im- 
proper joinder  of  separate  set-offs  in  one  paragraph  of  answer 
is  not  a  ground  of  demurrer;  and  if  one  of  such  set-offs  is  good, 
the  demurrer  should  be  overruled,    p.  558. 

2.  Same. — Muttuility^ — In  order  to  constitute  a  valid  set-off,  it 
must  have  arisen  out  of  contract,  debt  or  duty  and  be  owing  to 
the  defendant  severally  and  from  the  plaintiff  severally,    p.  560. 

3.  Partnership.— FinaZ  Settlement,— Omitted  Property. — Own- 
ership,— ^Where  a  partnership  is  dissolved  by  the  death  of  a 
partner,  and  its  business  affairs  are  wound  up  and  final  settle- 
ment is  made,  in  court,  partnership  property  omitted  from  such 
settlement  belongs  to  such  partners  or  their  representatives,  as 
joint  t^iants  or  tenants  in  common,    p.  560. 

4.  Set-Ofp  and  Counterclaim. — Claims  Due  Partnership. — 
When  Proper  Set-Off, — Where  the  widow  of  a  deceased  partner 
owed  the  firm  a  sum  of  money,  and  the  affairs  of  the  firm  were 
finally  settled  in  court,  her  debt  being  unknown  to  the  surviving 
partner  and  receiver  who  settled  such  business,  and  she  was 
the  sole  devisee  and  legatee  of  such  deceased  partner,  such 
claim  is  a  proper  set-off  by  the  other  partner  in  an  action  by 
her  on  a  note  executed  by  him  to  her  individually,    p.  561, 

5.  Partnership. — Surviving  Partners, — Fined  Settlem^enL — Res 
Judicata, — The  final  settlement  of  the  business  of  a  partnership 
dissolved  by  the  death  of  a  partner,  does  not  discharge  the 
widow,  who  was  sole  devisee  and  legatee,  of  the  deceased  part- 
ner from  accounting  to  the  other  partner  for  his  half  of  a  dsht 
due  from  her  to  such  firm;  and  such  sum  may  be  collected  with- 
out setting  aside  such  partnership  settlement.    jC  561. 

6.  Same. — Accounting, — Settlement. — Suits  against  Third  Par- 
ties.— In  an  action  against  a  third  party  on  account  of  matters 
growing  out  of  a  partnership,  such  third  party  can  raise  no 
objection  on  the  ground  that  there  has  been  no  final  settlemoit 
and  accounting  between  the  partners,    p.  563. 

7.  Pleading. — Set-Off  and  Counterclaim, — Demand. — ^An  aver- 
m^it  in  a  set-off  that  the  plaintiff  refused  to  account  for  the 
money  due  suffici^itly  shows  a  demand,    p.  563. 

8.  Same. — Answer. — Ownership  of  Note, — Inferences. — An  an- 
swer which  shows  that  plaintiff  obtained  possession  of,  collected 
and  retained  the  proceeds  of,  a  note  executed  to  defendant  and 
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his  partner,  but  which  fails  to  show  how  plaintiff  obtained  such 
possession,  is  bad,  since  the  inference  against  the  pleader  is, 
*  that  plaintiff  came  into  possession  lawfully,  by  assignment,  an4 
that  it  was  her  property,    p.  564. 

9.  Pleading^— 5et-0/f-—TFtZte.—<7feorflre  to  Pay  Dehta.-^Written 
Contract. — Exhibits. — Where  a  devisee  and  I^:atee  is  sued  to 
enforce  the  payment  of  a  debt  due  from  the  testator,  the  will 
creating  the  charge  to  pay  such  debt  is  a  necessary  exhibit, 
p.  565. 

10.  •  Partnership.  —  Dissolution.  —  Settlement. — Omitted  Debts 
Due  from. — Liability. — ^Where  the  affairs  of  a  partnership,  on 
dissolution  by  the  death  of  a  member,  are  wound  up  in  court, 
such  settlement  does  not  discharge  a  debt  due  from  said  firm, 
but  the  members  thereof  are  liable  the  same  as  before  such 
settlement,    p.  566. 

11.  Same. — Debts. — Priorities. — In  case  of  the  insolvency  of  a 
partnership  or  of  a  member  thereof,  equity  intervenes  and  gives 
partnership  debts  priority  in  the  partnership  property,  and 
individual  debts  priority  in  the  property  of  the  individual, 
p.  566. 

12.  Same. — Payment  of  Debts  by  Partner. — Contribution^ — 
Where  one  partner  is  compelled  to  pay  a  partnership  debt,  he 
is  entitled  to  contribution  from  the  other  partners,    p.  567. 

13.  Same^ — Debts  of. — WiUs. — Charge  to  Pay  Debts. — Liability 
for. — ^A  will  charging  a  devisee  and  legatee  with  the  payment 
of  testator's  debts,  when  accepted,  makes  her  personally  liable 
for  testator's  share  of  a  partnership  debt.    p.  567. 

From  Dubois  Circuit  Court;  E.  A.  Ely,  Judge. 

Action  by  Rosa  M.  Schnell  against  Peter  Schnell.  From 
a  judgment  for  plaintiff,  defendant  appeals.    Reversed. 

William  E.  Cox,  Winfield  S.  Hunter,  Elbert  M.  Swan 
and  William  C.  Mason,  for  appellant. 

William  A.  Traylor  and  Bomar  Traylor,  for  appellee. 

Eabb,  J. — The  appellee  sued  the  appellant  upon  a  prom- 
issory note  alleged  to  have  been  executed  by  appellant  to 
the  appellee.  The  appellant  answered  a  set-off  in  four 
paragraphs.  Separate  demurrers  were  sustained  in  the 
court  below  to  each  paragraph  of  the  answer,  and  proper 
exceptions  reserved.    Judgment  was  rendered  on  demurrer 
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in  favor  of  the  appellee  for  the  amount  due  on  the  note  in 
suit.  The  ruling  of  the  court  on  the  demurrer  to  the  answer 
is  assigned  as  error  in  this  court. 

Three  distinct  matters  are  relied  on  by  the  appellant  as 
constituting  his  ground  for  a  set-off.     All  of  these  matters 

are  set  up  in  the  first  and  fourth  paragraphs  of  the 
1.     answer.     One  of  them  is  separately  stated  in  the 

second  paragraph,  and  another  is  separately  stated 
in  the  third  paragraph.  One  of  these  grounds  of  set-off 
is  very  properly  abandoned  by  the  appellant  in  this  court, 
and  will  be  no  further  noticed.  It  was  perhaps  an  improper 
form  of  pleading  to  join  all  three  of  the  appellant's  claims 
for  set-off  in  one  paragraph  of  answer,  but  this  is  not  a 
ground  of  demurrer,  and  if  the  facts  alleged  in  the  first 
paragraph  of  the  answer  were  sufficient  to  constitute  a  valid 
set-off  in  favor  of  the  appellant  as  to  any  one  of  these 
claims,  the  paragraph  was  sufficient  to  withstand  the  de- 
murrer. Among  other  things  it  was  alleged  in  this  para- 
graph of  answer  that  the  appellee  was  the  widow  of  Martin 
Schnell,  deceased,  who  it  is  alleged  died  September  24, 
1894,  and  that  at  the  time  of  his  death,  and  for  several 
years  prior  thereto,  said  Martin  Schnell  and  the  appellant 
were  engaged  as  equal  partners  in  the  milling  and  mercan- 
tile business,  under  the  firm  name  of  M.  Schnell  &  Bro. ; 
that  on  September  1,  1894,  said  firm  sold  from  their  stock 
of  goods  a  clover  huller,  to  certain  parties  named,  for  the 
price  of  $425 ;  that  the  purchasers  executed  their  note 
therefor  payable  to  said  firm  in  one  year  from  date,  with 
interest,  and  that  said  note  was  by  the  makers,  without  the 
knowledge  or  consent  of  the  appellant,  delivered  to  the 
appellee,  who  kept  and  retained  the  same  in  her  possession, 
and  afterwards  collected  the  money  due  thereon  from  the 
makers,  and  that  she  still  keeps  and  retains  said  money. 
It  is  further  averred  that  upon  the  death  of  said  Martin 
Schnell  the  appellant  duly  qualified  as  surviving  partner 
and  proceeded  to  settle  the  partnership  business  under  the 
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provisions  of  the  statute  regulating  that  subject;  that  he 
was  succeeded  in  said  trust  by  a  receiver  duly  appointed 
by  the  court  having  the  jurisdiction  thereof,  and  that  said 
receiver  made  a  final  settlement  of  said  partnership  affairs 
so  far  as  they  were  known  to  him,  paid  all  of  its  debts,  and 
was  duly  discharged  by  the  court;  that  the  appellee  con- 
cealed from  the  appellant  and  from  said  receiver  the  fact 
that  she  had  received  said  partnership  note  and  said  money 
due  thereon ;  that  neither  the  appellant  nor  the  receiver  had 
any  knowledge  of  said  transaction  until  after  the  final  set- 
tlement of  the  partnership  business  by  the  receiver,  and 
neither  said  note  nor  the  money  collected  thereon  was  in 
any  manner  accounted  for  in  said  settlement  of  the  part- 
nership business  by  the  appellant  and  the  receiver;  that 
appellee  refuses  to  account  to  appellant  for  his  share  of 
said  money.  It  is  also  averred  that  said  Martin  Schnell 
died  testate,  and  by  his  will  bequeathed  all  of  his  property 
to  the  appellee,  and  by  virtue  thereof  she  is  entitled  to  one- 
half  the  money  collected  on  said  note,  and  it  is  sought  to 
set  off  against  the  note  sued  on  the  share  of  said  money 
equitably  due  to  the  appellant  It  is  urged  by  appellee 
against  this  claim,  as  we  understand  her  argument,  (1) 
that  there  is  no  mutuality  between  the  claim  sued  on  and 
the  claim  set  up  in  the  answer,  one  being  a  note  given  by 
the  appellant  to  the  appellee,  and  the  other  a  partnership 
claim  due  the  appellant,  if  at  all,  as  a  member  of  the  part- 
nership of  M.  Schnell  &  Bro. ;  (2)  that  the  appellant  is 
bound  by  the  final  settlement  made  of  the  partnership  busi- 
ness and  the  discharge  of  the  receiver  by  the  order  of  the 
court  in  that  matter,  and  precluded  thereby  from  asserting 
his  claim ;  (3)  that  one  partner  may  not  maintain  an  action 
against  his  copartner  while  the  partnership  business  re- 
mains unsettled,  and  that  the  appellants  rights  could  only 
be  worked  out  through  the  intervention  of  a  receiver  ap- 
pointed by  the  court  to  wind  up  the  affairs  of  the  firm.  We 
will  consider  these  contentions  in  the  order  they  are  stated. 
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(1)    In  order  to  authorize  a  set-ofF  there  must  be  a  mu- 
tuality between  the  conflicting  claims  of  the  appellant  and 
appellee;  that  is,  the  appellee's  claim  against  the 

2.  appellant  must  arise  out  of  oontract,  debt^  or  duty, 
and  against  the  appellant  severally.  The  appel- 
lant's claim  against  the  appellee  must  be  due  him  severally^ 
against  the  appellee  severally,  and  must  arise  out  of  a  debt, 
duty  or  contract  which  he  owes  to  the  appellant  Tested 
by  this  rule,  how  stands  the  case  here?  The  appellee  re- 
ceived into  her  possession  a  promissory  note,  the  property 
of  the  firm  of  M,  Schnell  &  Bro.  By  the  voluntary  recep- 
tion of  this  note  she  became  at  the  election  of  the  firm  the 
bailee  or  agent  of  the  firuL  She  owed  a  duty  to  the  firm ; 
that  is,  to  deliver  the  note  to  the  firm.  She  continued  to 
keep  the  note  in  her  possession.  The  firm  was  dissolved  by 
the  death  of  a  member.  After  that  event  she  received  pay- 
ment of  the  note:  When  she  did  so,  she  held  the  money  as 
the  bailee  of  the  surviving  partner,  or  receiver  appointed 
to  succeed  him  in  the  trust,  and  it  was  her  duty  to  account 
to  him  for  the  money  she  thus  received  on  the  firm  note. 
Xow  while  conditions  were  thus  the  appellee  owed  no  debt 
or  duty  to  the  appellant  personally,  and  there  would  be  no 
mutuality  between  her  obligation  to  the  surviving  partner 
or  receiver  and  the  obligation  sued  on  by  her.  But  this  is 
not  all  that  is  alleged  in  the  answer. 

The  answer  further  shows  that  the  appellee  failed  to 
perform  the  duty  she  owed  the  partnership  and  to  its  suc- 
cessor, the  surviving  partner  or  receiver;  that'  she 

3.  permitted  the  partnership  affairs  to  be  settled,  its 
debts  paid,  and  the  receiver  discharged,  still  re- 
taining this  partnership  money  in  her  hands^  wholly  un- 
accounted for.  It  is  well  settled  that  where  a  partnership 
is  dissolved,  its  debts  paid,  and  its  affairs  wound  up,  part- 
nership property  remaining  belongs  to  the  individual 
members  of  the  firm  as  joint  tenants  or  tenants  in  common. 
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Matlock  V.  Matlock  (1854),  5  Ind.  403;  Smith  v.  Evans 
(1871),  37  Ind.  526;  Huston  v.  Neil  (1873),  41  Ind.  504; 
Stair  V.  Richardson  (1886),  108  Ind.  429;  Needham  v. 
Wright  (1895),  140  Ind.  190. 

In  this  state  of  the  case  the  money  in  appellee's  hands 

clearly  belonged  to  the  appellant  and  the  representatives  of 

his  deceased  partner  in  equal  shares,  and  the  ap- 

4.  pellee  owed  to  them  the  duty  to  account  for  the 
money  which  she  thus  held  belonging  to  the  surviv- 
ing partner  and  the  representatives  of  the  deceased  part- 
ner. If  the  representatives  of  the  deceased  partner  were 
persons  other  than  herself,  the  point  that  there  was  no 
mutuality  in  the  claim  sued  on  and  that  set  up  in  the  set-off 
would  be  well  taken,  but  the  averments  of  the  answer  show 
that  the  appellee  herself  was  the  sole  representative  of  the 
dead  partner,  and  on  that  account  was  entitled  to  all  the 
money  collected  by  her,  except  what  was  due  the  appellant, 
and  that  therefore  it  shows  a  duty  owing  by  the  appellee  to 
the  appellant  to  account  to  him  for  his  share  of  the  part- 
nership moneys  which  she  is  alleged  to.  have  retained  in  her 
possession,  and  that  this  is  a  several  duty  owing  by  the 
appellee  severally  to  the  appellant  severally. 

(2)    The  second  point  urged  against  this  claim  of  the 

appellant  is  that  he  was  bound  and  concluded  by  the  final. 

settlement  of  the  partnership  and  the  discharge  of 

5.  the  receiver  by  the  court  from  asserting  the  claim  set 
up  by  him  in  this  paragraph  of  set-off,  and  numer- 
ous authorities  are  cited  in  support  of  this  contention. 
These  authorities  all  relate  to  the  effect  of  final  settlement 
made  by  executors  and  administrators,  and  do  not  apply  to 
the  case  made  in  the  answer.  There  is  a  very  marked  dis- 
tinction between  the  law  governing  the  final  settlement  of 
decedents'  estates  and  the  law  governing  the  settlement  of 
the  business  and  affairs  of  a  partnership  dissolved  by  the 
death  of  a  member.    In  the  former  case  the  law,  by  proper 

Vol.  39—36 
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notice,  brings  every  person  interested  in  the  estate  under 
the  jurisdiction  of  the  court.  Notice  to  heirs  and  creditors 
is  required  to  be  given  of  the  taking  out  of  letters  and  of 
the  final  settlement  of  the  estate.  Thus  all  heirs  and  all 
creditors  are  brought  within  the  jurisdiction  of  the  court 
and  bound  by  its  orders  and  decrees.  Nothing  of  the  kind 
is  required  or  contemplated  by  the  statute  providing  for  the 
settlement  of  a  partnership  dissolved  by  the  death  of  a 
member.  It  is  not  designed  by  the  law  that  such  settlement 
shall  have  the  binding  force  and  effect  of  an  adjudication 
beyond  the  matters  that  are  presented  in  the  settlement. 
Even  if  such  order  of  the  court  discharging  a  surviving 
partner  on  his  final  settlement  of  a  partnership  business 
was  a  conclusive  adjudication  between  the  partners  and 
their  representatives  in  this  cause,  still  it  would  not  be  con- 
clusive here.  In  this  case  the  claim  asserted  by  the  appel- 
lant against  the  appellee  is  not  based  on  her  relation  to  the 
deceased  member  of  the  firm  as  his  heir  or  representative, 
but  is  founded  upon  her  receiving,  as  a  stranger,  and  re- 
taining in  her  hands,  property  which  belonged  to  the  firm. 
Could  there  be  a  doubt  that  if  some  third  party,  related 
in  no  way  to  either  partner,  should  obtain  possession  of  the 
partnership  property  and  retain  such  property  in  his  hands 
until  after  the  dissolution  of  the  partnership  by  the  death 
of  one  of  the  members  of  the  firm,  and  the  final  settlement 
of  its  affairs  and  the  payment  of  its  debts  by  the  surviving 
member,  and  his  discharge  by  the  court  having  jurisdiction 
of  the  matter,  the  surviving  partner  and  the  represent- 
atives of  the  deceased  partner  might  not  join  in  an  action 
to  recover  such  partnership  property ;  and  could  it  with  any 
degree  of  plausibility  be  contended  that  the  defendant  in 
such  case  could  set  up  the  discharge  of  said  surviving  part- 
ner either  in  bar  or  abatement  of  the  action  ?  In  this  case 
the  settlement  and  discharge  of  the  surviving  partner  of 
the  firm  of  M.  Schnell  &  Bro.  by  the  court  had  nothing 
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whatever  to  do  with  the  claim  here  made  by  the  appellant 
against  the  appellee.  If  appellee  could  be  said  to  have 
been  before  the  court  at  all  in  that  proceeding,  it  was  not 
for  the  purpose  of  answering  the  charge  that  she  had  ob- 
tained and  held  property  belonging  to  the  firm.  That  is 
the  charge  with  which  she  is  confronted  in  this  pleading, 
and  we  hold  that  the  appellant  is  not  concluded  by  the  ad- 
judication of  the  court  discharging  the  receiver,  so  far  as 
it  could  be  called  an  adjudication,  from  asserting  the  claim 
made  in  his  set-ofF  in  this  case.  Nor  is  it  necessary  that  he 
should  resort  to  the  court  in  which  the  settlement  of  the 
partnership  business  was  had,  and  ask  that  the  proceeding 
be  reopened,  and  that  another  receiver  be  appointed  to  pro- 
ceed against  the  appellee  for  the  collection  of  the  claim  set 
up  in  the  set-off.  The  matter  is  purely  one  between  the 
appellant  and  appellee,  in  which,  under  the  facts  alleged, 
no  other  parties  have  any  interest. 

(3)    With  reference  to  the  third  contention  of  the  ap- 
pellee, that  an  action  will  not  lie  against  one  partner  by  his 
copartner  until  the  firm's  business  is  finally  settled, 

6.  it  is  suflScient  to  say  that  the  averments  of  the 
answer  show  that  there  is  no  partnership  existing 

between  the  appellant  and  the  appellee  and  never  was,  and 
that  the  business  of  the  firm  of  M.  Schnell  &  Bro.  has  been 
settled  and  all  its  debts  paid.  With  reference  to  the  claim 
that  no  demand  is  alleged  to  have  been  made  on  the  ap- 
pellee for  his  share  of  the  money,  it  is  sufficient  to 

7.  say  that  the  answer  averred  that  the  appellee  refused 
to  account  to  the  appellant  for  his"  share  of  the 

money  collected  by  her  on  the  clover-huller  note,  and  this 
was  sufficient,  if  demand  was  necessary — a  point  we  do 
not  decide.  See  Ferguson  v.  Hidl  (1894),  136  Ind.  339, 
348;  Snyder  v.  Baber  (1881),  74  Ind.  47,  50;  Indiana 
Mfg.  Co.  V.  PoHer  (1881),  75  Ind.  428,  431.  The  de- 
murrer to  the  first  paragraph  of  answer  should  have  been 
overruled. 
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The  second  paragraph  of  appellant's  answer  sets  np  the 

same  matters  severally,  but  its  averments  are  different  from 

those  of  the  first  paragraph.    This  paragraph  avers 

8«  the  same  facts  that  appear  in  the  first  paragraph 
with  reference  to  the  partnership,  the  death  of  Mar- 
tin Schnell,  the  relation  of  the  appellee  to  him,  and  the  sale 
of  the  clover  huller  by  the  firm.  But  it  avers  that  the  pur- 
chasers executed  their  note  therefor  to  the  firm,  and  that 
the  appellee  obtained  the  possession  of  the  note  and  col- 
lected the  money  due  thereon,  but  it  fails  to  state  from 
whom  or  in  what  manner  she  obtained  possession  of  the 
note.  The  inference  is  that  she  came  into  the  possession 
of  the  note  lawfully,  that  the  same  was  duly  and  properly 
assigned  to  her  by  the  firm  for  a  valuable  consideration, 
and  that  she  held  the  note  as  her  own  property  and  collected 
the  same  as  her  own  property,  and  this  inference  is  not  re- 
butted by  the  allegation  that  the  appellant  was  ignorant  of 
the  transaction.  Either  member  of  the  firm  had  authority 
to  assign  its  notes  by  indorsement,  and  it  might  well  be 
that  the  other  member  of  the  firm  sold  and  assigned  the 
note  in  question  to  the  appellee  for  a  valuable  consideration, 
and  used  the  proceeds  in  the  firm's  business.  All  infer- 
ences and  intendments  are  to  be  taken  against  the  pleader. 
We  think  the  demurrer  was  properly  sustained  to  this  para- 
graph of  answer. 

The  third  paragraph  of  answer  avers  the  same  facts 
appearing  in  the  first  and  second  regarding  the  partner- 
ship of  M.  Schnell  &  Bro.,  the  death  of  Martin  Schnell,  and 
the  settlement  of  the  partnership  business.  It  also  avers 
that  said  firm  was  indebted  by  their  note  to  one  Eastridge, 
that  the  partnership  business  was  settled  and  the  receiver 
discharged  leaving  this  debt  unpaid,  and  that  no  account 
was  taken  of  the  same  in  the  settlement.  It  further  avers 
that  said  Martin  Schnell  died  testate,  the  owner  of  a  large 
amoimt  of  property  both  real  and  personal;  that  by  the 
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terms  of  his  will  he  bequeathed  and  devised  to  the  appellee 
his  entire  estate  upon  the  express  condition  that  she  pay  his 
indebtedness;  that  she  accepted  the  provisions  of  the  will, 
and  under  and  by  virtue  of  its  terms  entered  into  the  pos- 
session of  said  decedent's  property,  and  that  on  the  final 
settlement  of  the  partnership  business,  as  aforesaid,  there 
was  a  large  fund  for  distribution,  which  was  divided 
equally  between  the  appellant  and  the  appellee.  After- 
wards, said  appellant  was  compelled  to  pay  said  partner- 
ship debt  owing  to  said  Eastridge,  and  he  seeks  to  recover 
one-half  of  the  amount  thus  paid  by  him  as  a  set-ofF  against 
appellee's  demand. 

The  provisions  of  the  will  under  which  it  is  claimed  the 

appellee  took  the  deceased  partner's  property  are  not  set 

out  in  the  answer,  nor  is  a  copy  of  the  same  made  a 

9.  part  of  the  pleading.  This  was  a  written  instru- 
ment, and  was  the  basis  of  the  appellant's  right 
to  a  set-off  against  the  appellee  on  this  account,  and  a  copy 
of  the  will  itself  or  the  provisions  of  the  will  annexing  the 
condition  to  the  devise  to  appellee,  under  which  appellant 
claims  she  bound  herself  to  pay  the  testator's  debts,  should 
have  been  made  a  part  of  the  pleading.  For  the  failure  to 
do  so  this  paragraph  of  answer  was  clearly  bad,  and  the 
demurrer  was  properly  sustained. 

The  fourth  paragraph  of  answer  sets  up,  among  other 
things,  the  same  facts  appearing  in  the  third  paragraph,  but 
it  also  by  a  proper  averment  makes  a  copy  of  the  deceased 
partner's  will  a  part  of  the  answer.  The  will,  so  far  as  it 
relates  to  this  subject  is  as  follows: 

"Item  One.  I  give  and  bequeath  to  my  beloved 
wife,  Eosa  M.  Schnell,  all  my  personal  property  of 
every  kind  and  description,  including  all  cash  moneys 
that  I  may  die  owner  of. 

Item  Two.  I  give  and  bequeath  to  my  beloved 
wife,  Eosa  M.  Schnell,  all  of  my  land  and  real  estate 
of  every  kind  and  description  whatever  and  wherever 
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situated  that  I  may  die  owner  of,  providing  that  my 
wife,  Rosa  M.  Schnell,  is  to  pay  all  of  my  indebted- 
ness." 

Several  objections  are  urged  by  appellee  against  this 
claim:.   (1)    That  the  appellant  is  bound  by  the  final  set- 
tlement made  of  the  partnership  business.     As  we 

10.  have  already  shown,  the  discharge  of  the  receiver 
was  in  no  sense  an  adjudication  that  could  bind  the 

creditors  of  the  partnership.  They  were  in  no  manner 
before  the  court,  and,  while  the  effect  of  the  winding  up 
and  settlement  of  the  partnership  business  was  to  preclude 
all  partnership  creditors  who  failed  to  present  their  claims 
for  payment  to  the  surviving  partner  before  the  partner- 
ship assets  were  administered  upon  by  him  from  sharing  in 
their  distribution,  yet,  nevertheless,  the  personal  liability  of 
the  partners  to  the  creditors  remained  precisely  the  same 
after  the  settlement  as  it  was  before,  and  the  reciprocal 
rights  and  obligations  of  the  individual  partners  toward 
each  other  with  reference  to  said  debt  remained  the  same. 
The  law  does  not  recognize  partnerships,  and  the  obligation 
of  a  partnership  is  the  joint  obligation  of  the  individual 
members  of  the  firm.  Stumph  v.  Bauer  (1881),  76  Ind 
157;  Dean  v.  Phillips  (1861),  17  Ind.  406;  Hardy  v. 
Overman  (1871),  36  Ind.  549;  Ralston  v.  Moore  (1886), 
105  Ind.  243;  Olleman  v.  Reagan  (1867),  28  Ind.  109; 
Newman  v.  Gates  (1905),  165  Ind.  171. 

It  is  only  when  the  firm  or  some  of  its  members  are 

insolvent  that  the  distinction  arises  between  a  partnership 

debt  and  any  other  kind  of  joint  obligation.     In 

11.  that  case  equity  intervenes  and  applies  partnership 
property  first  to  the  payment  of  partnership  debts, 

and  individual  property  first  to  the  payment  of  individual 
debts.  Under  the  facts  averred  in  this  paragraph  of  answer 
this  partnership  note  remained  unpaid  after  the  partner- 
ship business  was  settled.  It  was  the  joint  debt  of  the 
defendant  and  of  the  estate  of  the  deceased  partner,  and 
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each  was  equally  bound  to  pay ;  and  if  one  paid  the  entire 
debt  his  copartner  or  those  who  represent  him  be- 

12.  came  at  once  liable  to  such  partner  for  contribution, 
and  this  obligation,  both  to  pay  and  to  contribute, 

arose  when  the  note  was  executed.     It  was  an  obligation 

resting  on  the  deceased  partner  at  the  time  of  his  death.    It 

was  a  debt,  a  part  of  his  indebtedness,  within  the  meaning 

of  the  provisions  of  his  will,  and  it  is  a  debt  which 

13.  the  appellee  by  accepting  the  terms  of  the  will  and 
taking  her  husband's  property  thereunder  made  her 

own,  and  for  which  she  became  personally  liable  precisely 
the  same  as  her  husband  would  have  been  liable  under  the 
circumstances  had  he  been  living.  This  is  not  an  effort 
to  pursue  the  estate  of  the  deceased  husband  or  to  reach 
property  in  the  hands  of  an  heir,  devisee  or  legatee,  but  to 
enforce  the  personal  obligation  of  the  appellee.  Porter  v. 
Jackson  (1884),  95  Ind.  210,  48  Am.  Rep.  704,  and  cases 
cited.  The  appellant  was  entitled  to  the  set-off  claimed, 
and  the  court  erred  in  sustaining  the  demurrer  to  this  para- 
graph of  answer. 

Judgment  of  the  court  below  reversed,  with  instructions 
to  overrule  the  demurrer  to  the  first  and  fourth  paragraphs 
of  the  appellant's  answer. 


Agar  v.  Pagin  et  al. 

[No.  6,052.  Filed  November  27,  1906.  Rehearing  denied  Febru- 
ary 26,  1907.] 

1.  Municipal  CoKPORATiOf^s.— Investigation  of  School  City  by 
Civil  City. — Statutes. — Section  3478  Bums  1905,  Acts  1905,  p. 
219,  §54,  providing  that  "the  common  council  of  every  city  shall 
have  power  to  supervise  and  investigate  all  departments,  offi- 
cers and  employes  of  the  government  of  such  city,  and  to  ex- 
amine into  any  charge  preferred  against  them  or  any  of  them," 
does  not  authorize  a  city  council  to  investigate  the  acts  of  the 
city  school  trustees,    pp.  570,  573. 
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2.  Statutes. — dmstnictUm, — Public  Interest — ^While  a  statute 
made  in  the  public  interest  is  to  be  liberally  construed,  it  can- 
not be  extended  by  judicial  construction  so  as  to  include  an 
intention  not  fairly  within  its  purview,    p.  570. 

3.  Municipal  Corporations. — Powers. — Municipal  corporations 
have  only  the  following  powers:  (1)  Those  expressly  granted, 
(2)  those  necessarily  implied  from  those  granted,  and  (3)  those 
indispensably  essential  to  the  declared  objects  thereof,     p.  571. 

4.  Schools. — Cities, — The  school  city  is  a  distinct  corporation 
from  the  civil  city,  and  is  an  agent  of  the  State  for  the  support 
and  management  of  the  public  schools  therein,    p.  571. 

5.  Same. — Cities. — Trustees. — School  trustees  for  cities  are 
elected  by  the  common  councils  of  the  respective  cities;  and 
they  have  charge  of  the  schools  in  their  respective  political  dis- 
tricts,    p.  571. 

6.  Same.  —  Cities. — Trustees. — Reports. — Boards  of  Commiasioit- 
ers. — It  is  the  duty  of  the  school  trustees  of  the  various  cities 
to  report  their  financial  doings  annually  to  their  respective 
boards  of  commissioners,  whose  duty  requires  them  to  examine 
and  correct  such  reports,  and  if  not  adjusted,  to  cause  an  action 
to  be  instituted  on  such  trustees'  official  bonds,    p.  572. 

7.  Same. — Cities. — Schoolhouses. — The  law  provides  a  si>ecial 
procedure  for  the  erection  of  schoolhouses  by  city  school  tro^ 
tees.    p.  572. 

S.  Same. — City  Trustees. — Investigation  of  Acts  of. — The  board 
of  commissioners,  and  not  the  city  council,  is  the  proper  party 
to  investigate  alleged  misdoings  of  the  school  trustees  of  a 
city.    p.  573. 

From  Porter  Circuit  Court ;  Willis  C.  McMahan,  Judge. 

Proceeding  by  Edgerton  W.  Agar  against  James  R 
Pagin  and  others.  From  a  judgment  for  defendants, 
plaintiff  appeals.     Affirmed. 

H.  H,  Loring,  for  appellant. 

N.  L,  Agnew  and  William  JohnstQn,  for  appellees. 

Myj:rs,  J. — On  June  19,  1905,  appellant,  as  clerk  of 
the  finance  committee  of  the  common  council  of  the  city  of 
Valparaiso,  Indiana,  made  a  duly  verified  report  to  the 
Porter  Circuit  Court,  to  the  effect  that  the  common  council 
of  said  city,  on  June  9,  1905,  had  directed  its  finance  com- 
mittee to  make  an  investigation  into  the  expenditures  of 
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money  received  by  the  treasurer  of  the  board  of  school 
trustees  of  the  school  city  of  Valparaiso  since  August, 
1890 ;  that  he,  as  the  duly  elected  clerk  of  said  committee, 
and  upon  the  committee's  order,  issued  subpoenas,  signed 
by  the  members  of  said  committee,  and  had  the  same  duly 
served  June  12,  1905,  on  appellees,  treasurer  and  secretary, 
respectively,  of  said  board  of  school  trustees,  to  appear 
before  said  committee  at  the  council-chamber  in  the  city- 
hall  of  said  city  on  June  14,  1905,  at  2  o'clock  p.  m.,  and 
bring  with  them  such  books,  papers  and  contracts  in  their 
possession,  relative  to,  and  that  they  testify  concerning,  the 
expenditures  of  school  revenues  by  said  board  of  school 
trustees ;  that  the  committee  was  in  session  at  the  time  and 
place  designated  in  said  subpoenas,  and  the  parties  so  noti- 
fied refused  to  appear  before  said  committee,  and  that  it 
was  necessary  to  have  the  testimony  of  said  parties  and  said 
books  and  papers  in  order  to  make  the  investigation  so 
ordered  by  the  common  coxmcil  of  said  city;  and  further 
reporting  that  such  board,  since  August,  1890,  had  received 
various  amounts  of  money,  proceeds  from  the  sale  of  va- 
rious bonds  duly  issued  by  said  city  for  the  purpose  of  con- 
structing new  school  buildings  recommended  by  said  board, 
\vhich  buildings  had  been  constructed,  but  at  a  greater  cost 
than  the  contract  price  therefor,  by  reason  of  the  payment 
for  extra  work  and  material  used  in  the  construction  of  said 
buildings;  that  in  the  investigation  of  this  subject  it  was 
necessary  to  have  the  testimony,  books  and  papers  of  said 
board  relative  thereto.  Upon  the  facts  so  reported  appellant 
asked  that  the  court  make  an  order  requiring  appellees  to 
appear  before  said  committee  at  a  time  to  be  fixed  by  the 
court,  and  testify  and  furnish  the  books  and  papers  called 
for  by  said  subpoenas,  for  the  use  of  the  committee  in 
making  such  investigation.  To  the  report  so  made  to  the 
court,  appellees  appeared  and  moved  to  dismiss  the  same, 
for  the  reason  that  there  is  no  law  authorizing  such  pro- 
ceeding.    The  court,  over  appellant's  objection  and  excep- 
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tion,  sustained  said  motion  and  entered  judgment  dis- 
missing the  proceedings.  From  this  ruling  and  judgment 
appellant  appeals. 

It  is  conceded  that  the  investigation  proceedings  insti- 
tuted by  the  common  council  is  not  based  on  any  ordinance 
passed  by  that  body,  but  is  predicated  wholly  upon 

1.  an  act  of  the  General  Assembly  "concerning  mu- 
nicipal   corporations"    approved    March    6,    1905 

(Acts  1905,  p.  219,  §54,  §3478  Bums  1905).  That  part 
of  the  section,  claimed  to  be  applicable  reads  as  follows : 
"The  common  council  of  every  city  shall  have  power  to  su- 
pervise and  investigate  all  departments,  oflScers  and  employes 
of  the  government  of  such  city,  and  to  examine  into  any 
charge  preferred  against  them  or  any  of  them,  and  into  the 
affairs  of  any  corporation,  firm  or  person  in  which  the  city 
may  be  interested,  or  with  which  it  may  have  entered  into 
a  contract  or  may  be  about  to  do  so."  With  this  provision 
as  a  basis  for  sustaining  this  appeal,  naturally  two  questions 
are  presented:  (1)  Is  a  school  trustee  of  a  city  an  officer 
of  the  government  of  such  city?  (2)  Is  the  school  city  a 
corporation  in  which  the  civil  city  is  interested  in  the  sense 
contemplated  in  said  enactment  ?  The  affirmance  of  at  least 
one  of  these  questions  is  necessary  in  order  to  sustain  appel- 
lant's contention.  Appellant  insists  that  by  "a  broad  and 
liberal  construction"  of  §3478,  supra,  the  language  used  is 
sufficient  to  indicate  a  legislative  intention  to  make  school 
trustees  officers  of  the  government  of  the  city,  because  of 
their  duty  relative  to  the  government  of  schools.  Conceding 
that  the  above  provision  deals  with  matters  of  interest  to 
the  general  public,  and  therefore  is  entitled  to  a 

2.  liberal  construction  (Board,  etc.,  v.  Davis  [1894], 
136  Ind.  603,  611,  22  L.  R.  A.  515),  yet  liberality 

in  that  regard  does  not  extend  to  give  courts  authority, 
under  the  guise  of  judicial  construction,  to  legislate  into  a 
statute  a  legislative  intention  or  subject  not  fairly  within 
its  purview.     The  enactment  in  question  only  purports  to 
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deal  with  matters  concerning  nmnicipal  corporations,  in 
the  sense  in  which  the  body  corporate  has  reference  to  the 
administration  and  government  of  the  local  or  internal 
affairs  of  the  civil  toTvns  and  cities  as  a  subordinate  branch 
in  the  system  of  state  government 

In  Scott  v.  City  of  Laporte  (1904),  162  Ind.  84,  43,  it 
is  said :    "Such  a  corporation  can  only  exercise  the  follow- 
ing powers:     (1)    Those  granted  in  express  words; 

3.  (2)  those  necessarily  implied  in  or  incident  to  the 
powers  expressly  granted;  and  (3)  those  essential 

to  the  declared  objects  and  purposes  of  the  corporation, 

not  simply  convenient,  but  indispensible."    The  contention 

of  appellant  depends  upon  a  warrant  of  power  to  be  found 

in  §3478,  supra,  authorizing  the  common  council  of 

4.  the  civil  city  to  investigate  the  financial  affairs  of 
the  school  city,  which  is  declared  to  be  a  distinct 

legal  entity  from  that  of  the  civil  city.  §5914  Bums  1901, 
§4438  R.  S.  1881 ;  Scott  v.  City  of  Ooshen  (1904),  162 
Ind.  204;  State,  ex  rel,  v.  Ogan  (1902),  159  Ind.  119.  It 
is  organized  only  for  educational  purposes.  It  is  a  creature 
of  the  legislature  for  a  special  object,  entrusted  with  powers 
and  charged  with  duties  belonging  to  the  'State.  Wilcoxon 
V.  City  of  Bluff  ton  (1899),  153  Ind.  267;  Travelers  Ins. 
Co.  v.  Township  of  Oswego  (1893),  59  Fed.  58,  64,  7  0. 
C.  A.  669;  Hamilton  v.  County  of  San  Diego  (1895),  108 
Cal.  273,  41  Pac!  305.  It  is  an  agent  of  the  State,  gov- 
erned by  established  rules  of  procedure,  for  the  support  and 
management  of  her  organized  and  constitutionally  author- 
ized general  system  of  common  schools,  financed  by  legisla- 
tive power  as  a  separate  department  of  state.  Constitution, 
Art.  8,  §1,  c^  seq. 

The  legislature  has  provided  the  manner  of  electing  offi- 
cers  for   the   various   school   corporations   throughout  the 
State.     Such  officers  are  statutory  trustees  entrusted 

5.  with  the  management  of  the  prudential  affairs  of 
their  respective  political  districts.     §5917  et  seq. 
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Bums  1901;  Scott  v.  City  of  Goshen,  supra;  Maumee 
School  Tp.  V.  School  Tovm  of  Shirley  City  (1902), 
169  Ind.  423;  Board,  etc.,  v.  Center  Tp.  (1896), 
143  Ind.  391 ;  State,  ex  rel.,  v.  Ogan,  supra;  School  Town 
of  Leeshurgh  v.  Plain  School  Tp.  (1882),  86  Ind.  582; 
School  Tp.  of  Allen  v.  School  Town  of  Macy  (1887),  109 
Ind.  559.  Considering  the  school  city  of  Valparaiso,  its 
management  is  confided  to  a  school  board  consisting  of  three 
persons,  elected  by  the  common  council  of  the  civil  city. 
§5915  Bums  1901,  §4439  R.  S.  1881;  §5915  Bums  1905, 
Acts  1905,  p.  437.  This  section  of  the  statute  also  provides 
for  the  organization  of  such  board  by  the  election  of  one  of 
its  members  president,  one  secretary  and  one  treasurer, 
each  of  whom  is  required  to  give  a  separate  bond,  to  the 
acceptance  of  the  county  auditor,  conditioned  as  in  ordinary 
official  bonds.  The  bond  of  the  treasurer  shall  be  in  a  sum 
not  less  than  double  the  amount  of  money  which  may  come 
into  his  hands  within  one  year  by  virtue  of  his  oflSee.  The 
bond  of  the  president  and  secretary,  respectively,  shall  be 
in  a  sum  not  less  than  one-third  of  the  treasurer's  bond. 
See,  also,  §5916  Bums  1901,  §4440  R  S.  1881. 

By  legislative  action,  provision  has  been  made  fop  a 

system  of  detailed,  verified  financial  reports  to  the  board 

of  county  commissioners,  which  board  is  charged 

6.  with  the  duty  of  auditing  such  reports,  and  to  allow 
the  claimed  credits  only  when  such  reports  are  found 

to  be  correct.  It  is  further,  made  the  duty  of  said  board 
of  commissioners  to  cause  suit  to  be  instituted  on  the  official 
bonds  of  such  trustees,  in  case  of  a  failure  to  discharge  any 
duty  required  of  them  relative  to  schools  and  school  reve^ 
nues.    §5917  Bums  1901,  Acts  1883,  p.  118. 

Sections  5975,  5978  Bums  1901,  §§4488,  4491  R  & 
1881,  and  §591 5v  Bums  1905,  Acts  1903,  p.  350,  fur- 
nish the  procedure,  where  bonds  of  a  city  or  of  a 

7.  school  corporation  are  to  be  issued  for  the  purpose 
of  raising  money  with  which  to  buy  grounds,  build 
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school  houses  or  make  repairs  on  school  buildings.  Section 
5976  Bums  1901,  §4489  R.  S,  1881,  and  §5915x  Bums 
1905,  Acts  1903,  p.  350,  §3,  require  such  trustees  to  file 
with  the  county  auditor  a  bond,  with  security  to  be  ap- 
proved by  such  auditor,  for  the  faithful  and  honest  applica- 
tion of  the  money  so  to  be  paid  to  them,  or  of  all  moneys 
received  by  such  trustees  on  account  of  the  sale  of  any  notes 
or  bonds  entrusted  to  them,  for  the  purpose  of  raising  funds 
with  which  to  pay  for  any  such  improvements.  By  §§5926, 
6979  Bums  1901,  §§4447,  4492  R.  S.  1881,  the  duty  of 
such  school  trustees  in  regard  to  all  surplus  special  school 
revenues  is  plainly  set  forth. 

Having  briefly  noticed  the  duties  and  obligations  resting 
on  school  boards  and  the  purposes  of  the  corporation  they 

officer,  we  can  but  conclude  that  they  are  not  "officers 
1.     and  employes  of  the  government  of"  a  civil  city. 

Nor  is  a  school  corporation  accountable  to  the  com- 
mon council  of  the  civil  city  in  the  sense  in  which  the  word 
"corporation"  is  used  in  §3478,  supra,  for  the  reason,  as 
we  have  seen,  that  it  is  engaged  in  carrying  out  the  legisla- 
tive will  in  the  furtherance  of  the  general  system  of  com- 
mon schools  in  this  State  as  centralized,  but  apportioned 
into  political  divisions  for  the  convenience  of  government 
State,  ex  rel.,  v.  Ogan,  supra.  It  is  the  official  action  of  the 
corporation  officers,  and  not  the  corporation,  which  the  legis- 
lature has  deemed  a  proper  subject  for  investigation. 
Every  enactment  on  the  subject,  whether  in  force  or  re- 
pealed, sustains  this  conclusion. 

tt  will  be  observed  that,  while  the  legislature  has  made  it 
the  duty  of  the  common  council  of  the  city  of  Valparaiso 

to  elect  the  school  trustees  for  such  school  city,  it 
8.     has  also  by  positive  enactment  made  it  the  duty  of 

such  trustees  to  file  their  account  current,  duly 
verified,  with  the  county  commissioners,  for  verification, 
etc.,  and  a  copy  thereof  with  the  county  superintendent. 
§5917,  supra.    Provision  is  therefore  made  for  the  investi- 
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gation  of  such  trustees'  official  conduct,  and  by  a  body  not 
a  party  to  their  election,  and  without  embarrassment  by 
reason  thereof.  Measuring  the  act  under  consideration  by 
the  test  for  corporate  exercise  of  power  furnished  by  the 
court  in  Scott  v.  City  of  Laporte,  supra,  the  common 
council,  acting  alone,  under  §3478,  supra,  and  the  facts 
stated,  is  clearly  without  legislative  sanction  to  compel 
such  trustees  to  submit  to  the  demanded  investigation. 

After  a  careful  consideration  of  the  questions  presented 
by  this  appeal,  we  find  no  reason  to  interfere  with  the  judg- 
ment of  the  lower  court 

Judgment  affirmed. 


City  op  Crawfordsville  v.  Van  Cleave, 
Administrator. 

[No.  5,532.  Filed  May  29,  1906.  Rehearing  denied  November  1» 
1906.     Transfer  denied  February  26,  1907.] 

Pleading. — Complaint, — Negligence. — Municipal  Carporatiajis, — 
Defective  Streets. — ^A  complaint  showing  that  plaintiff's  dece- 
dent was  riding  in  a  cab  upon  a  street,  in  which,  to  the  city's 
knowledge,  there  was  a  ditch;  that  in  the  darkness  the  driver 
drove  into  it,  causing  him  to  be  thrown  to  the  ground;  that 
because  thereof  he  lost  hold  of  the  lines;  that  the  team  ran 
away,  causing  decedent's  death,  is  bad,  since  it  does  not  allege 
that  the  team  ran  away  because  of  the  cab's  running  into  the 
ditch  or  because  of  the  driver's  losing  hold  of  the  lines. 

From  Clinton  Oircnit  Court;  Joseph  ClayhoAigh,  Judge. 

Action  by  Samuel  Van  Cleave,  as  administrator  of  the 
estate  of  Mary  Van  Cleave,  deceased,  against  the  City  of 
Crawfordsville.  From  a  judgment  on  a  verdict  for  plaintiff 
for  $3,800,  defendant  appeals.    Reversed. 

Finloy  P.  Mount  and  Guenther  &  ClarTc,  for  appellant. 

Martin  A.  Morrison,  Crane  &  McCabe  and  McCabe  & 
McCabe,  for  appellee. 
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EoBiNSON^  p.  J. — ^Appellee's  complaint  avers  that  he  is 
administrator  of  the  estate  of  Mary  M.  Van  Cleave,  de- 
ceased ;  that  decedent  "died  intestate  May  22,  1903,  leaving 
as  her  sole  heirs  at  law  the  plaintiff  herein,  Samuel  M.  Van 
Cleave,  her  surviving  husband,  and  William  Van  Cleave 
and  Minnie  Polhan,  her  children ;"  that  one  of  appellant's 
streets,  ^'consisting  of  two  long  steep  hills  crossing  a  hollow 
or  ravine  through  which  a  small  stream  flowed,^'  was  im- 
proved by  grading  and  graveling  the  same  and  by  placing 
an  electric  arc  light  in  the  center  of  the  street  on  top  of  each 
of  the  hills,  but  none  between,  so  that  drivers  crossing  the 
the  ravine  were  blinded  by  the  light  on  the  opposite  hilltop, 
and,  with  ordinary  care,  and  even  with  the  aid  of  carriage 
lamps,  were  unable  to  see  washouts  or  excavations  in  the 
bed  of  the  roadway ;  that  in  the  street,  about  half  way  from 
the  top  of  one  of  the  hills,  "there  was  at  the  time  of  the  in- 
juries hereinafter  described,  and  had  been  for  twenty-four 
hours,  a  washout  or  excavation  caused  by  rains,  by  which  a 
long,  deep  gutter  was  formed  lengthwise  in  said  street, 
about  two  feet  deep  and  forty  feet  long,  of  the  existence  of 
which  said  defendant  was  at  all  times  aware,  and  of  which 
it  had  actual  notice  for  more  than  twelve  hours  before  the 
occurrence  of  the  injury  and  death  hereinafter  mentioned ; 
that  said  gutter  or  washout  was  dangerous  to  travelers,  as 
defendant  well  knew,  so  that  said  street  was  not  in  a  rea- 
sonably safe  condition  for  travel,  but  the  defendant  negli- 
gently failed  to  repair  the  same,  though  defendant  had 
ample  time  to  repair  the  same,  after  receiving  such  notice, 
and  before  the  occurrence  of  the  injury  hereinafter  men- 
tioned, and  negligently  failed  to  place  any  warning  light, 
signal  or  barrier  at  or  near  the  same,  or  to  take  any  step 
whatever  to  prevent  injury  on  account  thereof;  that  on  said 
day,  to  wit,  May  22,  1903,  the  decedent,  with  her  husband 
and  others,  was  traveling  on  said  streets  in  a  closed  carriage, 
to  wit,  a  public  conveyance  for  hire,  known  as  a  cab,  drawn 
by  a  team  of  gentle  horses  and  driven  by  a  competent  driver, 
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going  down  said  hill  on  which  said  washout  was,  as  afore- 
said, at  about  10  o'clock  at  night,  when  it  was  dark  and  said 
arc  lights  were  burning,  when  suddenly,  without  any  fault 
on  the  part  of  said  decedent  or  of  said  driver,  the  off  or 
right  wheels  of  said  carriage  dropped  into  said  hole  or 
washout,  whereby  the  driver's  seat  was  given  a  lurch,  which 
threw  said  driver  from  it  to  the  ground,  causing  him  to 
lose  his  hold  upon  the  lines  on  said  team,  and  said  team  at 
once  became  frightened  and  began  running  down  said  hill, 
with  constantly  increasing  speed,  all  without  plaintiff's  or 
decedent's  fault,  whereby  decedent  became  greatly  fright- 
ened, and  in  good  faith  believed,  and  had  apparently  well 
grounded  reasons  for  believing,  that  she  was  in  imminent 
danger  of  receiving  serious  personal  injury  if  she  remained 
in  said  cab,  and  that  it  was  safer  for  her  to  jump  from  said 
carriage  than  to  remain  in  it,  and,  acting  under  such  fear, 
belief  and  impulse,  she  jumped  out  of  the  door  of  said  car- 
riage while  said  team  was  so  running  away,  as  aforesaid, 
and  she  was"  thereby  instantly  killed. 

The  demurrer  to  the  complaint  should  have  been  sus- 
tained. The  pleading  shows  that  the  city  was  negligent  in 
permitting  the  washout  to  be  and  remain  in  the  street;  and 
it  is  shown  that  the  wheels  of  the  carriage  dropped  into  this 
hole,  whereby  the  driver  was  thrown  from  his  seat  and  lost 
his  hold  upon  the  lines,  and  that  the  team  at  once  became 
frightened  and  ran  away,  causing  the  death  of  appellee's 
decedent.  Does  the  pleading  aver  facts  from  which  it  can 
be  said  that  the  injury  would  not  have  occurred  just  as  it 
did  occur  had  there  been  no  negligence  on  the  city's  part 
as  charged  ?  We  think  not.  It  is  not  averred,  and  we  can- 
not infer,  that  the  team  became  frightened  because  the 
wheels  of  the  carriage  dropped  into  the  hole,  or  because  the 
driver  was  thrown  from  his  seat  and  lost  hold  of  the 
lines.  Unless  the  team  became  frightened  because  of  one 
or  both  of  these,  there  is  no  causal  connection  between  the 
negligence  charged  and  the  injury.     No  facts  are  averred 
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from  which  the  presumption  necessarily  arises  that  the 
team  became  frightened  because  of  either,  and,  so  far  as 
informed  by  the  complaint^  the  team  might  have  become 
frightened,  and  the  injury  might  have  occurred  just  as  it 
did  occur,  had  there  been  no  negligence  on  the  city's  part. 
There  is  no  averment  that  the  dropping  of  the  wheels  into 
the  hole,  throwing  the  driver  from  his  seat,  or  the  loss  of 
the  lines,  had  anything  whatever  to  do  with  the  frightening 
or  running  of  the  team.  Because  appellant  was  negligent 
in  permitting  the  hole  to  remain  in  the  street  does  not  make 
it  liable,  unless  this  negligent  act  caused  or  helped  to 
cause  the  injury  complained  of.  Under  the  rule  in  the  fol- 
lowing cases,  and  others  that  might  be  cited,  the  complaint 
must  be  held  bad  for  want  of  sufficient  facts.  Pittsburgh, 
etc.,  R.  Co.  V.  Conn  (1885),  104  Ind.  64;  Ohio,  etc.,  R.  Co. 
V.  Engrer  (1892),  4  Ind.  App.  261 ;  Lake  Erie,  etc.,  R.  Co. 
V.  Mikesell  (1899),  23  Ind.  App.  395;  Chicago,  etc.,  R. 
Co.  V.  Thomas  (1897),  147  Ind.  35 ;  Toledo,  etc.,  R.  Co.  v. 
Beery  (1903),  31  Ind.  App.  556. 
Judgment  reversed. 


BOBEBTS  V.  LeUTZEE  ET  AL. 

[No.  5,815.     Filed  October  3,  1906.     Rehearing  denied  Febru- 
ary 27,  1907.] 

1.  PusADiNG. — Complaint. — Action  upon  Judgment. — ^A  com^ 
plaint  to  enforce  a  judgment  of  a  sister  state,  which  sets  out 
such  Judgment  and  alleges  that  the  court  rendering  same  had 
Jurisdiction  over  the  parties,  is  sufficient,    p.  579. 

2.  EvmSNCB. — Transcript  of  Sister-State  Judgment. — Require- 
ments.— ^A  transcript  of  a  sister-state  judgment,  authenticated 
in  accordance  with  §§458,  479  Bums  1901,  §§454,  472  R.  S. 
1881,  and  setting  out  a  personal  judgment  rendered  by  a  circuit 
court  of  such  state,  is  admissible  in  evidence,  and  prima  fads 
shows  the  existence  of  a  debt  of  the  amount  shown  thereby. 
p.  679. 

Vol.  39—37 
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8.  Judgment. — Siater-State. — Presumptions  of  Regularity. — ^All 
presumptions  and  intendments  are  indulged  in  favor  of  the 
correctness,  regularity  and  validity  of  a  sister-state  judgment 
p.  680. 

i.  Samb. — Courts  of  Record. — Jurisdiction. — Presumptions, — 
Where  the  transcript  of  a  sister-state  judgment  shows  that  the 
judgment  was  rendered  by  a  court  of  record,  the  presumption 
is  that  such  court  had  jurisdiction  of  the  parties  and  subject- 
matter,  and  that  it  rightfully  rendered  such  judgment,    p.  580. 

5.  Jurisdiction.— Prenimptions. — Collateral  AftocA^— While  the 
presumption  is  that  a  sister-state  court  of  record  had  jurisdic- 
tion when  it  rendered  the  judgment  sued  on  in  this  State,  such 
jurisdiction  is  subject  to  a  collateral  attack,    p.  580. 

6.  Judgment. — Outside  of  Issues. — Validity. — ^A  judgmoit  deter- 
mines all  issues  which  were  or  might  have  been  litigated  in  the 
case;  but  a  judgment  wholly  outside  of  the  issues  presented,  is 
void.    p.  581. 

7.  Same. — Parties. — Jurisdiction. — Equity. — In  a  suit  in  equity 
in  a  circuit  court  in  Wisconsin,  in  which  plaintiffs  sought  the 
cancelation  of  certain  notes  because  of  defendants'  fraud  in  the 
execution  thereof,  a  judgment  for  damages,  instead  of  a  decree 
of  cancelation,  against  certain  defendants  is  not  void  for  want 
of  jurisdiction,  where  the  complaining  defendants  appeared, 
filed  answers,  and  tried  the  case  on  the  merits,    p.  585. 

8.  Same.  —  Equity. — Issues. — Fraud. — Cancelation. — A  Itemative 
Relief  in  Damages. — ^In  a  suit  for  the  cancelation  of  certain 
notes,  where  the  evidence  shows  fraud  in  the  procurement 
thereof,  and  that  they  were  wholly  without  consideration,  but 
that  they  were  in  the  hands  of  a  boiia  fide  holder  for  value^  the 
trial  court  may  render  a  personal  judgment  in  damages  for  the 
amount  of  such  notes  in  favor  of  the  defrauded  parties,  where 
the  complaint  prayed^  among  other  things,  "for  such  other  and 
further  order,  judgment  and  relief  as  the  court,  upon  the  proof, 
may  deem  just  and  equitable."    p.  585. 

9.  Same. — In  Equity. — Character  of. — The  court,  in  an  equity 
case,  can  mould  its  decree  in  any  manner  that  justice  requires, 
or  it  may  render  a  judgment  at  law  where  the  relief  sought  in 
equity  is  not  available,    p.  58^. 

From  Hamilton  Circuit  Court ;  Ira  W.  Christian,  Judge. 

Action  by  Charles  Leutzke  and  others  against  Austin 
Roberts.  From  a  judgment  for  plaintiffs,  defendant  ap- 
peals.    Affirmed. 
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Oavin  &  Davis  and  W.  S.  Christian,  for  appellant. 

Shirts  &  Fertig,  for  appellees. 

Mtebs,  J, — The  complaint  in  this  case  is  in  one  para- 
graph, and  is  founded  upon  a  judgment  rendered  in  favor 
of  appellees  and  against  appellant  in  the  circuit  court  of 
Manitowoc  county,  Wisconsin.  The  overruling  of  a  de- 
murrer to  the  complaint  is  assigned  as  error. 

Appellant  contends  that  the  complaint  is  defective  for 

the  reason  that  it  does  not  disclose  the  cause  of  action  or 

subject-matter  in  controversy  before  the  Wisconsin 

1.  court.    According  to  appellant's  theory,  in  order  to 
make  this  complaint  good,  it  should  contain  copies 

of  the  pleadings,  or  at  least  allegations  showing  that  the 
judgment  declared  on  was  responsive  to  the  issues.  The 
complaint  now  under  consideration  shows  that  in  an  action 
commenced  by  appellees  against  appellant  in  the  circuit 
court  of  Manitowoc  county,  Wisconsin,  appellant  entered  a 
full  appearance,  and  upon  a  trial  of  that  cause  the  judg- 
ment herein  sued  on  was  rendered;  that  the  Wisconsin 
court  is  a  court  of  general  jurisdiction.  Upon  the  authority 
of  Oates  V.  Newman  (1897),  18  Ind.  App.  392,  the  com- 
plaint in  the  case  at  bar  is  sufiBcient  to  require  an  answer. 

The  second  and  only  other  error  assigned  by  appellant  is 
the  overruling  of  his  motion  for  a  new  trial.  Considering 
the  reasons  assigned  by  appellant  for  a  new  trial,  in  the 
order  by  him  discussed,  our  attention  is  called  (1)  to  the 
ruling  of  the  court  in  admitting  in  evidence,  over  his  objec- 
tion, the  transcript  of  the  judgment  of  the  Wisconsin  court 

This  transcript  does  not  contain  the  pleadings  and  issues 

tendered  in  that  court,  and  upon  that  ground  appellant 

bases  his  objection.    That  the  transcript  is  properly 

2.  authenticated    under    §§458,    479    Bums    1901, 
§§454,  472  R  S.  1881,  and  exhibits  an  entry  of  a 

personal  judgment  given  by  the  circuit  court  of  Manitowoc 
county,  Wisconsin,  in  favor  of  appellees  and  against  appel- 
lant for  $3,884.85,  is  unquestioned.    This  being  true,  it  was 
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properly  admitted  in  evidence  (Lieb  v.  Lichtenstein 
[1890],  121  Ind.  483,  490;  BaOey  v.  MaHin  [1888],  119 
Ind.  103),  and  was  prima  facie  evidence  of  the  debt  herein 
sued  on.    HoU  v.  AUoway  (1827),  2  Blackf.  108. 

The  second  reason  discussed  by  appellant  in  support  of 
his  motion  for  a  new  trial  is  that  the  decision  of  the  trial 
court  is  not  sustained  by  sufficient  evidence  and  is  contrary 
to  law. 

It  is  a  familiar  rule  of  law  that  all  presumptions  and 
intendments  are  to  be  indulged  in  favor  of  the  regularity 

of  all  the  acts  and  proceedings  of  courts  of  general 
8.    jurisdiction,  that  they  have  jurisdiction  to  give  the 

judgments  they  render,  and  that  such  judgments  are 
according  to  the  laws  of  the  state  where  had.  In  the  case 
at  bar  it  sufficiently  appears  from  the  transcript  that  the 

judgment  declared   on  was  rendered  by  a  court 

4.  of  record,  and,  being  a  court  of  record, 
it  is  presumed  to  be  a  court  of  general  juris- 
diction. {American,  etc.,  Ins.  Co,  v.  Mason  [1902], 
159  Ind.  15) ;  and,  applying  the  rule  just  stated, 
it  is  presumed  to  have  jurisdiction  of  the  subject-matter  of 
the  action  of  the  parties  interested  {American,  etc., 
Ins.  Co.  V.  Mason,  supra;  Oates  v.  Newman,  supra) ^ 
and  rightfully  to  have  given  the  judgment  sued  on.  Runner 
V.  Scott  (1898),  150  Ind.  441;  Oalpiny.  Page  (1873),  18 
Wall.  350,  21  L.  Ed.  959. 

While  jurisdiction  may  be  presumed,  it  is  nevertheless 
a  subject  open  to  inquiry,  and  may  be  attacked  in  a  col- 
lateral proceeding.    Orover,  etc.,  Mach.  Co.  v.  Bad- 

5.  cliffe  (1890),  137  U.  S.  287,  11  Sup.  Ct  92,  34 
L.  Ed.  670;  Thormann  v.  Frame  (1900),  176  U.  S. 

850,  20  Sup.  Ct  446,  44  L.  Ed.  500 ;  Pennoyer  v.  Neff 
(1877),  95  U.  S.  714,  24  L.  Ed.  566;  American,  etc.,  Ins. 
Co.  V.  Mason,  supra;  Long  v.  Ruch  (1897),  148  Ind.  74; 
Runner  v.  Scott,  supra;  Oates  v.  Newman,  supra. 
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The  Wisconsin  judgment  is  fair  on  its  face,  and  the 
burden  of  showing  a  want  of  jurisdiction  in  the  court  ren- 
dering it  was  upon  appellant.     By  his  affirmative 

6.  paragraph  of  answer  to  the  complaint  herein  he 
challenges  the  validity  of  the  judgment  in  suit,  upon 
the  theory  that  no  pleading  or  issue  before  the  Wisconsin 
court  authorized  a  personal  judgment  against  him,  and 
therefore  the  finding  and  judgment  of  the  court  in  that 
respect  was  not  only  irregular  but  coram  non  judice  and 
void.  The  settled  law  in  this  State  is  that  a  "judgment  is 
conclusive  upon  all  questions  which  were  or  might  have 
been  litigated  and  determined  within  the  issues  before  the 
court''  Maynard  v.  Waidlich  (1901),  156  Ind.  562,  and 
cases  cited.  But  where  the  judgment  is  not  responsive  to 
the  issues  and  not  the  adjudication  of  a  subject  included  in 
them,  it  will  be  considered  irregular  and  void.  McFadden 
v.  Bo88  (1886),  108  Ind.  512,  and  cases  cited;  HiUts  v. 
MaHin  (1893),  134  Ind.  687;  Whitney  v.  MarshaU 
(1894),  138  Ind.  472;  Bremmerman  v.  Jennings  (1885), 
101  Ind.  253,  257;  Reynolds  v.  Stockton  (1891),  140  U. 
S.  264,  11  Sup.  Ct  773,  35  L.  Ed.  464;  Pray  v.  Hegeman 
(1885),  98  N.  Y.  351. 

Appellant  introduced  in  evidence  a  transcript  of  all  the 
pleadings,  proceedings  and  judgment  in  the  Wisconsin 
court.  From  this  transcript  we  learn  that  on  June  22, 
1903,  appellees  commenced  a  suit  in  equity  in  the  circuit 
court  of  Manitowoc  county,  Wisconsin,  wherein  appellant 
and  others  were  defendants.  The  complaint  alleges  in  sub- 
stance that  a  certain  firm  of  lawyers,  residents  of  Mani- 
towoc county,  and  parties  to  the  action,  have  in  their  pos- 
session, as  agents  of  the  firm  of  which  appellant  was  a 
member,  three  notes  for  $1,000  each ;  that  appellees'  signa- 
tures were  obtained  to  said  notes  through  false  and  fraudu- 
lent representations  made  to  them  separately  and  indi- 
vidually by  appellant's  agent,  O'Connell,  and  upon  an 
agreement  with  O'Connell  that  said  notes  would  not  be 
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delivered  to  his  principal  and  have  validity  until  each  had 
been  signed  by  all  the  parties  subscribing  for  stock  in  a 
company  being  formed  for  the  purpose  of  purchasing  a 
stallion,  property  of  the  firm  of  which  appellant  was  a 
member,  and  then  in  the  possession  of  said  O'Connell ;  that 
imless  said  notes  were  signed  by  all  the  parties  aforesaid 
they  were  to  be  returned  to  the  subscribers  and  destroyed; 
that  a  number  of  the  subscribers  for  stock  in  said  proposed 
horse  company  refused  to  sign,  and  never  did  sign  said 
notes;  that  on  March  6,  1903,  O'Connell  delivered  said 
stallion  to  one  of  the  appellees,  to  be  held  by  him  for  all 
who  had  subscribed  for  stock,  and  upon  condition  that  all 
who  had  subscribed  for  stock  should  join  in  the  execution 
of  said  notes;  that  said  O'Connell,  contrary  to  the  agree- 
ment and  conditions  upon  which  appellees  signed  said  notes, 
delivered  the  same  to  his  principal,  who  took  possession 
thereof,  and  who,  on  and  after  March  6,  1903,  claimed  to 
be  the  owners  and  holders  thereof,  and  that  the  same  were 
legal  and  valid  claims  against  appellees,  and  were  attempt- 
ing to  sell  and  negotiate  the  same  to  innocent  third  persons 
so  as  to  cut  off,  if  possible,  appellees'  defense  thereto. 

The  complaint  also  contains  allegations  relative  to  said 
agent's  representations  as  to  the  soundness  of  said 
horse  and  as  to  his  being  free  from  disease  at 
the  time  he  was  delivered  to  one  of  the  appellees, 
and  as  to  his  unsoundness  and  diseased  condition 
at  that  time,  and  as  to  certain  subscriptions  for  stock  being 
fraudulent,  which  were  by  said  agent  represented  to  be 
bona  fide;  also  allegations  relative  to  appellees'  demand 
upon  appellant  for  the  return  of  said  notes  and  their  offer 
to  surrender  said  stallion,  and  claiming  expense  for  his 
keep,  and  closes  with  the  following  prayer:  (1)  That  said 
firm  of  attorneys,  naming  them,  also  the  members  of  appel- 
lant's firm  ^T)e  each  perpetually  restrained  and  enjoined 
from  selling,  negotiating  or  otherwise  transferring  said 
notes,  or  any  one  of  them ;  (2)  that  said  notes  and  each  of 
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them  be  surrendered  into  court  and  canceled;  (3)  that  a 
temporary  injunction  be  issued,  restraining  and  enjoining 
said  defendants  *  *  *  from  selling,  negotiating,  trans- 
ferring or  parting  with  the  possession  of  said  notes  or  any 
of  them  during  the  pendency  of  this  action,  and  until  the 
further  order  of  the  court;  (4)  for  their  damages  in  the 
sum  of  $300,  and  for  the  costs  and  disbursements  of  this 
action;  (5)  for  such  other  and  further  order,  judgment 
and  relief  as  the  court,  upon  the  proof,  may  deem  just  and 
equitable."  Said  firm  of  lawyers  answered  by  admitting 
that  they  were  in  possession  of  said  notes;  that  they  had 
received  the  same  from  the  Citizens  National  Bank  of  At- 
tica, Indiana,  through  the.  Manitowoc  Savings  Bank  of 
Manitowoc,  Wisconsin;  that  they  have  no  interest  in  said 
action,  and  are  willing  and  ready  to  deliver  the  notes  to 
whoever  may  be  entitled  to  the  same. 

This  transcript  further  shows  that  Alvin  P.  Nave  and 
the  Citizens  IjTational  Bank  of  Attica,  Indiana,  were  ad- 
mitted as  parties  defendant  to  that  action,  and  each  filed  a 
separate  answer,  showing  that  prior  to  the  commencement 
of  the  action,  and  in  the  due  course  of  business,  and  for 
value,  said  notes  had  been  transferred  by  appellant's  com- 
pany to  Nave,  and  by  Nave  to  said  bank,  and  that  said 
bank  was  then  entitled  to  the  possession  of  the  same.  The 
transcript  also  shows  that  appellant  answered  the  com- 
plaint, admitted  that  he  and  others  were  partners,  doing 
business  at  Westfield,  Indiana,  at  the  time  appellees'  al- 
leged cause  of  action  accrued,  but  that  subsequently  thereto, 
on  October  7,  1903,  said  partnership  was  dissolved,  and 
that  he  had  possession  of  all  the  partnership  property  for 
the  purpose  of  closing  up  its  affairs.  Said  answer  further 
shows  that  said  partnership,  through  its  agent  and  servant, 
O'Connell,  in  the  spring  of  1903,  desiring  to  sell  one  of 
their  stallions,  solicited  and  obtained  from  persons,  includ- 
ing all  of  appellees,  subscriptions  for  thirty  shares,  or  in- 
terests, in  said  horse,  when  purchased,  at  $100  per  share; 
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that  by  said  subscription  each  and  every  subscriber  thereto 
promised,  on  the  delivery  of  said  horse  to  the  company  then 
forming,  to  pay  the  purchase  price  therefor  by  executing 
to  said  partnership  joint  notes,  drawing  interest,  and  pay- 
able one-third  in  one  year,  one-third  in  two  years,  and  one- 
third  in  three  years,  and,  if  they  failed  inmiediately  to  join 
in  the  execution  of  such  notes,  then  the  whole  sum,  to  wit, 
$3,000,  to  become  immediately  due  and  payable  in  cash; 
that  immediately  after  the  signing  of  this  contract  said  sub- 
scribers, at  a  meeting  in  which  all  participated,  formed  a 
company,  and  elected  from  their  number  a  president,  sec- 
retary, and  treasurer ;  that  thereafter,  about  March  6,  1903, 
at  said  county  of  Manitowoc,  "said  defendants,  relying 
upon  said  subscription  contract  of  these  plaintiffs  and  of 
the  defendant  John  Guttman  and  of  their  said  horse  com- 
pany, sold  and  delivered  to  the  plaintiffs  herein  and  the 
defendant  John  Guttman  one  imported  French  Percheron 
stallion,  ♦  *  ♦  for  the  agreed  simi  of  $3,000,  and  for 
which  said  plaintiffs  and  the  defendant  John  Guttman  and 
their  company  agreed  to  pay  in  the  manner  and  at  the  time 
as  hereinbefore  stated,  and  which  was  a  fair  and  reasonable 
price  therefor ;"  that  thereafter  and  upon  demand  the  three 
notes  in  suit  were  executed  and  delivered,  and  in  conformity 
with  their  said  agreement  and  contract  The  answer  fur- 
ther shows  the  transfer  of  said  notes  for  value,  and  in  the 
due  course  of  business  by  appellant's  firm,  before  maturity 
and  prior  to  the  beginning  of  the  action,  to  Alton  P.  Nave, 
and  by  Nave  to  the  Citizens  National  Bank  of  Attica, 
Indiana ;  that  appellant's  firm  obtained  said  notes  from  the 
makers  thereof  in  good  faith  and  for  value  and  in  the  due 
course  of  business,  and  not  by  fraud  or  misrepresentation ; 
and,  after  denying  all  allegations  in  the  complaint  not  ad- 
mitted or  controverted,  demands  that  the  action  be  dis- 
missed as  to  them,  with  costs. 

The  pleadings,  of  which  we  have  endeavored  to  give  the 
substance,  cover  more  than  forty  typewritten  pages  of  the 
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record,  and  exhibit  facts  showing  that  the  Wisconsin 

7.  conrt  had  jurisdiction  of  the  person  of  appellant. 
Such  jurisdiction,  if  the  issueiB  and  facts  so  war- 
ranted, authorized  the  court  to  enter  personal  judgment. 
The  case  was  one  based  upon  appellant's  fraud,  and  brought 
in  a  court  of  equity.  Specific  and  general  equitable  relief 
was  demanded. 

Fraud  is  a  subject  of  equity  jurisdiction,  and  upon  the 

facts  pleaded  a  court  of  equity  works  out  the  rights  of  the 

parties  before  it     In  the  case  at  bar  it  will  hardly 

8.  be  denied  that  the  Wisconsin  court  had  the  power  to 
determine  the  rights  of  the  parties  upon  the  facts 

pleaded;  and,  this,  being  true,  any  relief  it  might  give  by 
reason  of  such  facts  may  properly  be  said  to  be  in  issue, 
and  therefore  within  the  rule  requiring  jurisdiction  of  the 
subject-matter  and  of  the  person. 

The   Wisconsin   court   rendered    a    personal    judgment 
against  appellant,  and  the  presumption  is  that  it  was  ac- 
cording to  the  facts  pleaded  as  disclosed  by  the  evi- 

9.  dence  at  the  triaL    Exact  justice  between  the  parties 
being  the  purpose  of  a  court  of  equity,  it  will  not  do 

to  say  that  its  power  to  grant  relief  can  be  circumscribed  by 
any  fast  or  technical  rule.  The  rule  expressed  by  the  court 
in  Real  Estate  8av.  Ind.  v.  CoUonious  (1876),  63  Mo.  290, 
295,  that  such  court  "will  not  content  itself  in  this  regard 
by  any  half-way  measures ;  it  will  not  declare  that  a  party 
has  been  defrauded  of  his  rights  and  then  dismiss  him  with 
a  bland  permission  to  assert,  at  new  cost  and  further  delay, 
those  rights  in  another  forum" — citing  authorities — ^is  quite 
applicable  here  and  expressive  of  our  views.  The  same  prin- 
ciple as  announced  by  the  Missouri  court  was  ruled  in  the 
cases  of  Wade  v.  Butm  (1876),  84  HL  117 ;  Martin  r.  Mar- 
tin (1890),  44  Kan.  295,  24  Pac  418 ;  Odd  Fellows  8av. 
Bank's  Appeal  (1889),  123  Pa.  St.  356,  865,  16  Atl.  606, 
and  McCalmoni  v.  Lawrence  (1847),  1  Blatchf.  (TJ.  S.) 
232,  Fed  Cas.  No,  8,676.    Also  see  1  Pomeroy,  Eq.  Jurisp. 
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(3d  ed.),  §237,  note  3.  We  find  nothing  in  the  record  to 
lead  us  to  the  conclusion  that  appellees  knew,  when  they 
filed  their  suit  in  the  Wisconsin  court,  that  the  notes  had 
been  transferred  and  were  then  in  the  hands  of  innocent 
purchasers.  These  facts  were  developed  by  the  answers- 
It  is  said  in  Gaies  v.  Paul  (1903),  117  Wis.  170,  191,  94 
N.  W.  65 :  "If  one  sues  in  equity  in  good  faith  and  fails 
to  establish  his  cause,  but  shows  a  state  of  facts  entitling 
him  to  recover  at  law,  the  court,  having  rightfully  obtained 
jurisdiction  for  a  proper  purpose,  may  retain  the  cause  and 
grant  just  such  relief  as  upon  the  facts  the  plaintiff  ap- 
pears entitled  to,  whether  at  law  or  in  equity."  To  the  same 
effect  is  the  ruling  in  the  case  of  Milkman  v.  Ordway 
(1870),  106  Mass.  232,  253.  See,  also,  1  Pomeroy,  Eq. 
Jurisp.  (3d  ed.),  §237,  note  3.  In  our  opinion  the  better 
reasoning  and  the  weight  of  authority  is  against  appellant's 
contention  and  supports  the  ruling  of  the  trial  court 

The  last  reason  in  support  of  appellant's  motion  for  a 
new  trial  is  that  the  judgment  is  excessive.  After  a  care- 
ful examination  of  the  record  upon  this  question  we  are 
of  the  opinion  that  the  ruling  of  the  trial  court  in  this 
particular  was  right. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 


Aetna  Life  Insurance  Company  v.  Bockting, 
Guardian. 

[No.  5,835.    Filed  December  11,  1906.    Rehearing  denied  Febru- 
ary 27,  1907.] 

1.  Pleading.  —  Complaint — Initial  Attack  an  AppeaL — A  com- 
plaint, attacked  for  the  first  time  on  appeal,  is  sufficioit  if  it 
states  facts  sufficient  to  bar  another  action  for  the  same  cause, 
p.  588. 

2.  Same. — Affirmative  Answers, — Burden  of  Proof 4 — ^Where  no 
general  denial  to  the  complaint  is  fil«d,  the  burden  is  upon 
defendant  to  establish  the  allegations  of  his  affirmative  an- 
swers, the  truth  of  the  complaint  being  conceded,    p.  589. 
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3.  Insurance.  —  Policies. — Void  Clauses,  —  Meaning  of. — The 
breach  of  a  clause  in  an  insurance  policy  does  not  ipso  facto 
render  such  policy  void,  though  the  strict  terms  thereof  so  pro- 
vide, but  simply  renders  it  voidable  at  the  election  of  the  com- 
pany,   p.  689. 

4.  Pleading. — Answer. — Insurance. — Brea^sh  of  Void  Clatise. — 
Election. — An  answer,  in  an  action  on  an  insurance  policy,  that 
assured  made  certain  misrepresentations  and  that  by  reason 
thereof  the  policy  was  rendered  void  by  its  terms,  is  insufficient, 
since  it  fails  to  show  an  election  by  the  company  to  avoid  the 
policy  on  account  of  such  breach  and  fails  to  show  a  return  of 
the  unearned  premium,    p.  589. 

6.  Contracts. —  Void. —  Voidable. — Fraud. — Rescission. — Elec- 
tion.— A  contract  induced  by  fraud  is  not  void,  but  simply  void- 
able at  the  election  of  the  defrauded  party;  and  a  rescission 
thereof  can  be  made  by  such  party  only  by  returning  the  value 
received  by  him.    p.  589. 

6.  PuiADiNG. — Insufficient  Answer, — Insufficient  Reply. — A  bad 
reply  is  good  engugh  for  a  bad  answer,    p.  589. 

7.  Same. — Argumentative  Denial. — Demurrer. — It  is  not  errone- 
ous to  overrule  a  demurrer  to  a  reply  consisting  of  an  argu- 
mentative denial  of  the  answer,    p.  590. 

8.  Same. — Argumentative  Denial. — Confession. — An  argumenta- 
tive denial  cannot  be  construed  as  a  confession  of  the  facts 
denied,    p.  590. 

0.  Insurance. — Breach  of  Policy. — Rescission. — Election. — Judg- 
ment.— Answers  to  Interrogatories. — ^Where  the  answers  to  the 
interrogatories  to  the  jury  show  that  the  assured  falsely  repre- 
sented that  he  was  not  addicted. to  the  use  of  intoxicating 
liquors,  but  fail  to  show  a  rescission  or  a  return  of  the  premium, 
defendant  is  not  entitled  to  judgment  thereon,  as  against  a 
general  verdict  for  plaintiff,    p.  590. 

10.  Same. — Misrepresentations. — Knowledge  by  Agent. — A  com- 
pany cannot  evade  responsibility  on  its  policy  issued  to  a  person 
addicted  to  the  use  of  liquor,  where  its  agent  knew  of  such  fact, 
solicited  such  insurance  and  received  and  retained  his  money. 
p.  591. 

11:'  Same. — Public  Policy. — It  is  against  public  policy  to  permit 
an  insurance  company  to  profit  through  the  fraud  of  its  agent, 
p.  591. 

12.  New  Trial. — Insurance. — Fraud  of  Agent. — Rescission. — 
Election. — ^A  new  trial  because  of  insufficient  evidence  will  not 
be  granted  to  an  insurance  company,  where  there  was  some  evi- 
dence showing  fraud  on  the  part  of  the  company's  agent  in 


588        APPELLATE  COURT  OF  INDIANA, 

Aetna  Life  Ins.  Co.  v.  Bockting — 89  In<L  App.  586. 

obtaining  the  insurance,  and  also  that  the  company,  upon  learn- 
ing of  the  breach  of  its  policy,  failed  to  rescind,  p.  591. 
18.  Trial.  —  Instruetiona, — Issues. — Itisuranee. — Fraud. — ^In  an 
action  on  an  insurance  policy,  where  fraud  is  pleaded  as  a  de- 
fense, the  company  is  not  entitled  to  instructions  on  the  ques- 
tion of  a  breach  of  warranty,    p.  592. 

14.  EyiDENCE.-~^a;<;/u«ion  of. — When  HamUess.—lt  is  harmless 
error  fpr  a  court  to  exclude  evidence  of  a  fact  which  the  jury, 
in  its  answers  to  interrogatories,  finds  in  favor  of  the  party 
offering  such  evidence,    p.  592. 

From  Warrick  Circuit  Court;  Roscoe  Kiper,  Judge. 

Action  by  Sebastian  Bockting,  as  guardian  of  Frona 
Bockting,  an  infant,  against  the  Aetna  Life  Insurance 
Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 

R.  W.  Armstrong,  for  appellant 

Fisher  &  Oray  and  Hatfields  &  Hemenway,  for  appellee. 

RoBY,  J. — The  appellee  sued  appellant  on  a  policy  of 

life  insurance,  and  recovered  judgment  for  $526.91.     The 

complaint  was  in  one  paragraph,  was  not  demurred  to, 

and    is    attacked    for    the    first    time    by    an    assignment 

of    error.    It    is    sufficient    to    bar    another    action    for 

the    same    cause,     and    therefore    proof    against 

1.     such    assignment.     Embree    v.    Emerson    (1905), 

37   Ind.   App.    16. 

Issues  were  closed  by  an  answer  in  three  paragraphs, 
each  of  which  is  based  upon  the  following  statements  con- 
tained in  the  application  by  the  assured,  upon  which  the 
policy  in  suit  was  issued:  "(28)  Have  you  ever  been  in- 
temperate in  the  use  of  either  malt  or  spirituous  liquors,  or 
used  any  drug  habitually?  A.  No,  (29)  Do  you  use 
either  malt  or  spirituous  liquors  daily,  or  nearly  every  day  ? 
If  so  what  is  used,  and  the  proximate  amount?    A.    No." 

It  is  averred  that  such  representations  were  material; 
that  they  were  false,  and  knowingly  and  fraudulently  made 
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by  the  assured  to  procure  the  issuance  by  appellant 

2.  of  said  policy  of  insurance,  which  is  averred  to  have 
been  issued  in  reliance  thereon.    No.  general  denial 

was  filed,  and  the  burden  of  establishing  the  affirmative 
allegations  of  the  answer  was  upon  appellant. 

Appellee  replied  "to  the  amended  first,  second  and  third 
paragraph  of  defendant's  answer^'  in  three  paragraphs,  the 
first  of  which  was  a  general  denial.  The  second  and  third 
paragraphs  of  reply  were  both  unsuccessfully  challenged 
by  demurrers  for  want  of  facts,  and  such  rulings  are  as- 
signed as  errors. 

In  a  recent  case  of  Glens  Falls  Ins.   Co.  v.  Michael 

(1907),  167  Ind.  659,  it  was  declared,  in  accordance  with 

correct  principle  and  after  consideration  of  the  con- 

3.  flicting  conclusions  reached  in  other  states,  that  an 
insuxance  contract  is  not  ipso  facto  rendered  void 

by  breach  of  the  condition  upon  which  it  issues  (Masonic, 

etc.,  Assn.  v.  Beck  [1881],  77  Ind.  203,  206,  40  Am.  Rep. 

295),  and  that  an  answer  seeking  to  avoid  such 

4.  policy  must  set  up  facts  constituting  an  election  to 
avoid  it,  and  also  show  a  seasonable  return  of  the 

premium  received.  Hanover  Fire  Ins.  Co.  v.  Dole  (1898), 
20  Ind.  App.  333. 

It  is  elemental  that  a  contract  induced  by  fraud  is  not 

void,  but  voidable,  at  the  option  of  the  injured  party,  and 

therefore  valid  until  he  elects  to  rescind  it,  which 

6.     he  can  only  do  upon  returning  value  received  by 

him.    Adam,  Meldrum,  etc.,  Co.  v.  Stewart  (1902), 

157  Ind.  678,  87  Am.  St.  240. 

In  the  second  and  third  paragraphs  of  answer  it  is 
averred  that,  upon  discovering  the  alleged  fraud,  appel- 
lant, in  the  exercise  of  diligence,  at  once  tendered 
6.     the  premium  received  by  it  to  appellee.     The  first 
paragraph   contains  no   equivalent   averment,    and 
did  not,  therefore,  state  a  defense  to  appellee's  complaint 
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A  bad  reply  is  good  enough  for  a  bad  answer.  Boards  etc., 
V.  Stock  (1894),  11  Ind.  App.  167,  171. 

The  reply  is  directed  to  the  answer  as  an  entirety,  but 
the  averment  of  the  second  paragraph  of  reply  is,  aside 
from  such  consideration,  that  the  defendant's  agent,  with 
full  knowledge  of  the  habits  of  the  assured  as  to  the  use 
of  intoxicating  liquors,  solicited  and  procured  the  applica- 
tion, in  which  the  statements  relative  to  that  subject,  shown 
to  form  the  basis  of  the  defense,  were  made ;  that  he  heard 
the  questions  asked  and  the  answers  made,  and  with  full 
knowledge  of  all  the  facts  delivered  said  policy,  and  there- 
after collected  two  separate  instalments  of  premium  thereon. 

The  third  paragraph  differs  from  the  second  in  that  the 

agent  is  averred  to  have  taken  notes  for  the  premium,  which 

were    collected    by    appellant    through    its    agents. 

7.  Both  paragraphs  contain  specific  denials  of  the  facts 
upon  which  the  averments  of  fraud  are  based.    The 

objections  urged  to  them  are  that  they  are  nothing  but  argu- 
mentative denials,  that  they  do  not  meet  the  entire  answer, 
and  that  they  confess  and  fail  to  avoid  the  answer.  There 
could  be  no  error  in  overruling  a  demurrer  to  an  argumenta- 
tive denial,  neither  can  such  a  pleading  be  construed 

8.  as  confessing  the  facts  denied,  while  the  respect  in 
which  the  replies  do  not  meet  the  answer  is  not 

stated,  the  assignment  last  referred  to  cannot  be  sustained. 

The  seventh  assignment  of  error  is  that  the  court  erred 

in  overruling  appellant's  motion  for  judgment  upon  the 

answers  to  interrogatories  returned  by  the  jury  with 

9.  the  general  verdict     In  those  answers  it  is  found 
that  the  representations  above  set  out  were  made  by 

the  assured  in  his  application,  that  they  were  false,  and 
that  he  did  use  liquor  intemperately.  The  answers  do  not, 
however,  show  any  rescission  or  return  of  premium,  which 
was  a  suflScient  reason  for  overruling  the  motion  for  judg- 
ment notwithstanding. 
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A  further  assignment  of  error  questions  the  ruling  of  the 
court  in  denying  appellant's  motion  for  a  new  trial.  There 
are  over  one  hundred  reasons  for  a  new  trial  stated  in  the 
motion,  a  number  of  which  are  repeated  in  the  assignment 
of  errors. 

The  evidence  tends  to  establish  the  intemperance  of  the 
decedent,  but  it  leaves  room  for  a  fair  inference  that  appel- 
lant's agents  had  knowledge  of  the  facts  connected 

10.  therewith,  and  with  such  knowledge  procured  said 
application  to  be  made  and  the  policy  to  be  issued. 

The  assured  did  not  seek  the  contract.  He  refused  to  take 
a  one  thousand  dollar  policy,  and  after  some  delay  pur- 
chased the  one  in  suit.  It  is  settled  in  this  State  that  an 
insurance  company  cannot  avoid  the  payment  of  a  loss  by 
taking  advantage  of  a  wrong  done  by  its  own  agent.  Rogers 
V.  Phenix  Ins.  Co.  (1890),  121  Ind.  570,  584;  Phenix  Ins. 
Co.  V.  Golden  (1890),  121  Ind.  524,  529;  PicfceZ  v.  Phenix 
Ins.  Co.  (1889),  119  Ind.  291;  Phenix  Ins.  Co.  v.  Allen 
(1887),  109  Ind.  273. 

These  decisions  are  not  only  binding  authority,  but  they 

state  the  true  rule  of  policy.     An  insurance  company,  no 

more    than    an    individual,    can    be    permitted    to 

11.  profit  through  the  fraud  of  its  agent,  and  at  the 
same  time  escape  all  responsibility  therefor.     By 

the  employment  of  reputable  agents  and  the  use  of  legiti- 
mate methods  in  obtaining  business,  it  can  always  safeguard 
both  itself  and  the  public.  Neither  of  the  agents  who  so- 
licited and  took  the  policy  sued  upon  testified  in  the  case. 
There  were  circumstances  tending  to  establish  both  oppor- 
tunity for,  and  knowledge  of,  the  fraud  which  is  alleged. 
The  verdict  may  have  been  based  upon  a  finding  that  the 
fraud  practiced  was  the  fraud  of  the  agent,  or  that  appel- 
lant did  not,  upon  learning  the  truth,  elect  to  avoid 

12.  the  policy,  both  of  which  propositions  are  to  some 
extent  supported,  and  a  new  trial  cannot  now  be  had 

for  lack  of  evidence  to  support  the  verdict. 
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Complaint  is  made  of  the  instructions  given  and  of  the 

action  of  the  court  in  refusing  to  give  those  requested.    The 

instructions,  taken  as  a  whole,  are  more  favorable 

13.  to  appellant  than  they  should  have  been.    No  answer 
setting  up  breach  of  warranty  was  filed.    Appellant 

chose  to  base  its  defense  upon  fraud,  and  was  entitled  to 
instructions  on  that  theory  only.  By  the  instructions  it 
was  given  the  benefit  of  the  law  applicable  to  breaches  of 
warranty,  as  well  as  that  germane  to  its  answers. 

If  the  court  erred  in  excluding  evidence  tending  to 

establish    the    falsity    of    the    statement    made    by    the 

assured,     the     error    was     harmless.     The     jury 

14.  found    th6    issue    to    which    such    excluded    evi- 
dence was   directed   for   appellant,   as   is   shown 

by  its  answers  to  interrogatories. 
Judgment  affirmed. 


Indianapolis  Street  Bailwat  Company  t^. 
Taylor. 

[No.  6,807.    Filed  Febroary  27,  1907.] 

1.  Appeal. — Trial — Deeinana. — Res  Judicata  as  to  what  Qubb- 
tions. — ^A  decision  of  the  Supreme  or  Appellate  Court  is  m 
judicata  as  to  the  points  that  are  decided,  but  not  as  to  others 
presented  and  not  decided,    p.  596. 

2.  Same. — Decisions. — Points  Arising, — ConstitutUnuU  Law. — 
The  constitutional  provision  (Art  7,  15)  that  'the  Supreme 
Court  shall  upon  the  decision  of  every  case,  give  a  statement 
in  writing  of  each  question  arising  in  the  record  of  each  ease^ 
and  the  decision  of  the  court  thereon/*  means  such  questions 
presented  by  the  record  and  necessary  to  a  decision  of  the  case 
in  the  Supreme  Court,    p.  596. 

8.  Same. — Reversals, — Number  Permitted. — ^The  losing  party 
has  the  right  to  appeal  and  secure  a  reversal  of  the  judgment 
against  it  as  often  as  such  judgment  is  wrongful  or  unfair, 
p.  597. 

4.  Trial. —  Complaint. —  Paragraphs. — Judgment — Interroga- 
tories to  Jury. — Conflict. — ^Where  a  complaint  for  damages,  in  the 
first  two  paragraphs,  alleged  negligence,  and  in  the  third,  wil- 
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fulness,  and  an  answer  to  an  interrogatory  to  the  jury  showed 
that  the  motorman  of  defendant  street  railroad  company  pur- 
posely ran  the  car  against  plaintiff,  and  another  answer  showed 
that  such  motorman  did  not  see  plaintiff  as  he  was  about  to 
enter  upon  the  track,  the  Appellate  Court  cannot  determine  on 
which  paragraph  the  Jury  rested  the  verdict,  such  answers  be- 
ing contradictory,    p.  597. 

5.  Trial. — Verdict — Venire  de  Novo, — A  motion  for  a  venire  de 
novo  lies  only  where  the  verdict  is  uncertain  or  inconsistent. 
p.  598. 

6.  Same.  —  ComplainU  —  Paragraphs.  —  Judgment, — Motion  to 
Modify. — Overruling  a  motion  asking  the  court  to  modify  the 
judgment  by  indicating  upon  which  of  three  paragraphs  of 
complaint  the  same  was  rendered,  is  harmless  error,  where  the 
plaintiff  was  entitled  to  judgment  on  one  of  them,  since  defend- 
ant's burden  was  not  increased  thereby,    p.  598. 

7.  EviDENCB. — Exchufion  of. — Conflict. — Street  Railroada. — Dus 
Care  of  Tra/veler. — The  court  cannot  disregard  the  plaintiff's 
testimony  that  he  looked  for  the  coming  of  a  car,  while  he  was 
approaching  a  street  crossing  on  his  bicycle,  but  could  see  none, 
and  that  when  he  was  on  the  track,  a  car  without  headlight 
struck  him,  inflicting  serious  injuries,  although  defendant's  as 
well  as  plaintiff's  other  witnesses  testified  that,  under  their 
particiilar  circumstances,  the  car  was  visible,    p.  600. 

8.  Negligence. — Contributory^ — Street  Railroads. — Bieyeliats. — 
It  does  not  constitute  contributory  negligence,  as  a  matter  of 
law,  for  a  bicyclist  to  cross  a  street-car  track  in  the  night  with- 
out alighting  and  looking  intently  in  both  directions  to  observe 
approaching  cars.    p.  600. 

9.  Street  Railroad& — Bieyeliats. — Use  of  Streets. — Headlights. 
— Street  railroad  companies  and  bicyclists  have  reciprocal 
rights  in  the  use  of  the  streets,  and  bicyclists  have  the  right  to 
assume  that  street  cars  will  be  equipped  with  headlights, 
p.  601. 

10.  Same. — Crossings. — Travelers. — Due  Care. — The  same  de- 
gree of  care,  required  of  travelers  at  steam  railroad  crossings 
in  the  country,  is  not  required  of  travelers  in  crossing  in  front 
of  a  street  car  on  a  street  crossing,    p.  601. 

11.  Same. — Travelers. — StreeUCrossing  Accident. — Contributory 
Negligence. — ^A- bicyclist,  struck  by  a  street  car  at  a  crossing, 
is  not  guilty  of  contributory  negligence  as  a  matter  of  law 
because  he  could  hear  the  noise  of  such  car,  but  thought  the 
noise  to  be  that  of  a  car  which  had  Just  passed,    p.  601. 

Vol.  39—38 
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12.  Street  Railroads. — Negligence. — CoUisians. — ^A  street  rail- 
road company,  running^  a  car  without  a  headlig^ht  and  because 
tho'eof  ran  it  against  the  plaintiff,  who  was  crossing  its  tracks 
and  exercising  due  care,  is  guilty  or  negligence,    p.  602. 

13.  Trial. — InBtmetions. — Duplication  of. — ^It  is  not  erroneous 
to  refuse  to  give  an  instruction  where  the  substance  thereof 
has  been  given  in  other  instructions,    p.  602. 

14.  Street  Raiukoads. — HeadlighU. — Knowledge  by  Company^ — 
Preeumptione. — A  street  railroad  company  is  conclusively  pre- 
sumed to  know  that  the  headlight  on  one  of  its  cars  was  not 
burning,  where  its  motorman  stood  in  the  front  vestibule  and 
controlled  the  car.    p.  602. 

15.  Trial. — Answers  to  Interrogatories  to  Jwry. — Motion  tc 
Make  Specific, — ^A  motion  to  make  more  specific  answers  to  cer- 
tain intec7X>gatorie8  should  be  overruled,  where  definite  answers 
covering  such  interrogatories  are  made  to  other  interrogatories, 
p.  603. 

16.  Evn^NCE. — Declarations  Among  Others, — Street  Railroads. 
— Conductors, — The  admission  in  evidence  of  a  declaration  that 
"there  is  a  man  under  the  car,"  made  by  a  witness  to  the  con- 
ductor of  defendant's  street  car,  is  harmless,  where  there  is 
no  dispute  that  at  that  time  the  plaintiff  was  being  dragged 
under  the  fender  of  such  car.    p.  603. 

17.  Same. — Appearance  of  Car  Track  on  Morning  after  Acci- 
dent,— ^It  is  harmless. error  to  admit  evidence  of  the  appearance 
of  the  street-car  track  the  next  morning  after  the  accident 
complained  of,  where  the  evidence  shows  without  dispute  that 
plaintiff  was  dragged  along  such  track,    p.  603. 

18.  Same. — Opinions, — Loss  of  Senses  of  Taste  and  SmeU. — The 
admission  of  opinion  evidence,  by  plaintiff's  wife,  that  plaintiff 
had  lost  the  senses  of  taste  and  smell,  is  harmless,  where  plain- 
tiff's testimony  that  he  had  lost  such  senses  was  not  disputed. 
p.  604. 

Prom  Tlancock  Circuit  Court;  Edward  W,  Felt,  Judge. 

Action  by  Charles  E.  Taylor  against  the  Indianapolis 
Street  Railway  Company.  From  a  judgment  on  a  verdict 
for  plaintiff  for  $3,000,  defendant  appeals.    Affirmed. 

F,  Winter,  8,  M.  Ralston,  Marsh  &  Cook  and  W.  H. 
Laita,  for  appellant. 

W.  v.  Booker,  for  appellee. 
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Rabb,  J. — The  appellee  sued  the  appellant  to  recover  for 
personal  injuries  alleged  to  have  been  caused  by  the  wrongs 
ful  acts  of  the  appellant.  The  complaint  is  in  three  para- 
graphs, the  first  and  second  of  which  seek  a  recovery  upon 
the  ground  of  appellant's  alleged  negligence.  The  third 
charges  a  wilful  injury.  No  question  is  made  in  this  court 
on  the  pleadings.  An  answer  of  general  denial  was  filed  to 
the  complaint,  the  cause  tried  before  a  jury,  and  a  general 
verdict  returned  in  favor  of  the  appellee,  assessing  his 
damages  at  $3,000,  and  with  the  general  verdict  answers 
to  interrogatories  were .  returned.  Appellant's  motion  for 
a  venire  de  novo  was  overruled  by  the  court,  also  his  motion 
for  a  judgment  in  his  favor  upon  the  first  and  second  para- 
graphs of  the  complaint,  and  upon  the  answers  of  the  jury  to 
the  interrogatories  notwithstanding  the  general  verdict.  Ap- 
pellant's motion  for  a  new  trial  was  also  overruled,  and 
judgment  rendered  in  favor  of  the  appellee  upon  the  ver- 
dict. Appellant's  motion  to  modify  the  judgment  was  also 
overruled,  and  these  rulings  of  the  court  are  assigned  as 
errors. 

This  case  has  been  twice  before  the  Supreme  Court, 
and  upon  each  appeal  judgments  in  favor  of  the 
appellee  have  been  reversed.  The  decision  on  the  first 
appeal  is  Indianapolis  St  R.  Co,  v.  Taylor  (1902),  158 
Ind.  274,  where  the  cause  was  reversed  for  error  of  the 
court  below  in  giving  to  the  jury  two  instructions,  one  on 
the  subject  of  wilful  injury,  and  the  other  relating  to  the 
proof  of  contributory  negligence.  These  were  the  only 
questions  decided  by  the  court  on  that  appeal.  In  the  sec- 
ond appeal  (Indianapolis  St,  R.  Co.  v.  Taylor  [1906],  164 
Ind.  155),  the  cause  was  again  reversed  for  error  of  the 
court  below  in  admitting  in  evidence  the  statements  of  a 
witness  made  to  the  motorman  while  the  witness  and  others 
were  engaged  in  removing  the  appellee  from  under  the  car 
fender,  and  for  an  instruction  given  by  the  court  to  the  jury 
on  the  subject  of  the  degree  of  care  required  of  appellant 
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in  operating  its  cars,  in  which  the  court  told  the  jury  that 
greater  care  is  required  in  populous  cities  and  crowded 
streets  than  in  sparsely  settled  districts  and  streets  and 
highways  on  which  there  are  few  travelers;  and  these  are 
the  only  questions  considered  and  decided  on  that  appeal 
It  is  contended  hy  the  learned  counsel  for  appellee  that 
all  the  questions  of  law  involved  in  this  cause  have  heen 
finally  settled  on  these  two  appeals,  and  that  the 

1.  doctrine  of  res  adjudicaia  applies  to  the  questions 
of  law  arising  and  that  may  be  properly  presented 

and  decided  by  the  Supreme  Court  in  a  given  case  on  appeal 
precisely  the  same  as  the  doctrine  is  applied  to  questions 
of  fact  that  are  or  may  be  litigated  in  a  given  case  in  a  trial 
court.  We  are  not  prepared  to  give  our  assent  to  this  doe- 
trine  so  broadly  as  it  is  claimed  by  appellee's  counsel.  It 
is  the  law  that  the  decision  of  the  Supreme  Court  in  a  given 
case  becomes  the  law  of  that  case  so  far  as  it  declares  the 
law,  but  not  beyond  that  limit  until  the  final  conclusion  of 
the  case. 

Many  questions  are  presented  by  the  record  in  almost 
every  appeal  taken  to  the  Supreme  or  Appellate  Courts  that 
are  not  considered  or  decided  by  the  court,  for  the  reason 
that  their  consideration  and  decision  are  unnecessary  to  the 
determination  of  the  appeal.  It  was  decided  by  the  Su- 
preme Court  very  shortly  after  the  adoption  of  our 

2.  present  Constitution  that  article  7,  §5,  of  that  in- 
strument, providing  that  "the  Supreme  Court  shall, 

upon  the  decision  of  every  case,  give  a  statement  in  writing 
of  each  question  arising  in  the  record  of  such  case  and  the 
decision  of  the  court  thereon,"  meant  only  such  questions 
as  were  presented  by  the  record,  and  the  decision  of  which 
was  necessary  to  the  final  determination  of  the 'cause;  and 
the  final  determination  of  the  cause  meant  the  determina- 
tion of  the  cause  in  the  appellate  court.  Wittetts  v.  Bidff- 
way  (1857),  9  Ind.  367.  No  question  decided  by  the  Sn- 
preme  Court  in  these  former  appeals  is  in  any  way  in- 
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volved  on  this  appeal,  and  the  decision  of  the  court  in  those 
cases  will  in  no  way  aid  this  court  in  its  determination  of 
the  questions  that  are  raised  here. 

Appellee  calls  our  attention  to  the  alleged  fact  that  the 
Supreme  Court  of  this  State  has  never  reversed  a  case  for 
the  third  time.  We  do  not  understand  that  counsel 
8.  seriously  urge  this  upon  our  attention  as  a  reason 
why  this  cause  ought  to  he  affirmed.  We  have  not 
the  patience,  time  nor  inclination  to  go  through  the  books 
to  ascertain  the  correctness  of  this  statement,  but  do  not 
hesitate  to  say  that  the  lower  court's  continuous  refusal 
to  award  any  citizen  a  fair  trial  and  a  correct  decision 
presents  no  reason  to  our  mind  why  such  citizen  should 
be  denied  the  full  protection  of  the  law.  So  often 
as  a  citizen  is  denied  a  fair  trial  in  the  lower  courts 
and  a  correct  application  of  the  law  to  the  facts  of  his  case 
as  they  appear  upon  the  trial,  so  often  has  he  the  right  to 
a  hearing  in  this  or  the  Supreme  Court,  no  matter  how 
many  appeals  are  made  necessary. 

Numerous  errors  are  assigned  by  the  appellant,  some  of 
which  raise  no  question,  and  others  are  not  discussed.  The 
first  error  properly  assigned  that  is  discussed  by 
4.  appellant  is  the  refusal  of  the  court  to  render  judg- 
ment in  its  favor  on  the  first  and  second  paragraphs 
of  the  complaint  and  on  the  answers  of  the  jury  to  inter- 
rogatories returned  by  them  with  their  general  verdict.  It 
is  the  theory  of  the  appellant  that  there  is  an  irreconcilable 
difference  between  the  first  two  paragraphs  of  the  complaint 
and  the  third  paragraph,  and  that  the  answers  to  the  inter- 
rogatories show  that  the  verdict  of  the  jury  was  founded 
on  the  third  paragraph  of  the  complaint.  The  facts  spe- 
cially found  are  entirely  consistent  with  the  general  verdict 
in  favor  of  the  appellee  on  the  first  and  second  paragraphs 
of  the  complaint  charging  negligence,  unless  it  be  that  the 
answer  to  interrogatory  115,  in  which  the  jury  say 
that  the  appellant's  motorman,  because  of  a  deliberate  and 
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wilful  purpose  on  his  part,  ran  the  car  upon  and  against  the 
plaintiff,  could  be  held  to  render  the  answers  to  interroga- 
tories inconsistent  with  a  recovery  on  the  charge  of  negli- 
gence, and  this  is  the  sole  ground  upon  which  appellant's 
motion  is  based.  The  answer  to  this  interrogatory  is  ut- 
terly inconsistent  with  the  jury's  answer  to  interrogatory 
102,  in  which  the  jury  say  that  the  motorman  did  not  see 
the  appellee  as  he  was  about  to  enter  the  track.  It  cannot 
be  determined  from  the  answers  to  interrogatories  upon 
what  paragraph  of  the  complaint  the  general  verdict  was 
based,  and,  the  answers  not  being  inconsistent  with  the 
general  verdict  in  favor  of  appellee  on  the  first  and  second 
paragraphs,  the  motion  was  properly  overruled 

The  next  error  assigned  and  discussed  by  appellant  is 

the  action  of  the  court  in  overruling  the  appellant's  motion 

for  a  venire  de  novo.     This  motion  was  properly 

5.  overruled,  as  there  was  no  uncertainty  or  incon- 
sistency in  the  verdict     Central  Union  Tel.  Co.  v. 

Fehring  (1896),  146  Ind.  189;  Waterbvry  v.  MtUer 
(1895),  13  Ind.  App.  197,  and  cases  cited. 

Appellant  complains  of  the  action  of  the  court  in  over- 
ruling its  motion  to  modify  the  judgment  by  indicating  in 
the  judgment  the  paragraph  of  the  complaint  upon 

6.  which   judgment  was  rendered.     If  plaintiff  was 
entitled  to  a  judgment  at  all,  there  could  be  no 

available  error  in  this  ruling  of  the  court.  It  being  con- 
ceded that  the  appellee  was  entitled  to  a  judgment  upon 
some  one  of  the  paragraphs  of  the  complaint,  all  being  for 
the  same  injury,  it  could  in  nowise  harm  the  appellee  that 
the  judgment  was  rendered  on  the  complaint  generally, 
rather  than  on  some  particular  paragraph.  It  in  nowise 
increased  the  liability  of  the  appellant  or  the  burden  of 
the  judgment  against  him. 

Ninety-five  reasons  are  given  why  a  new  trial  should  have 
been  granted  the  appellant  in  the  court  below.  Happily, 
however,  they  are  not  all  urged  upon  the  consideration  of 
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this  court.  The  reasons  relied  upon  for  a  new  trial,  and 
that  are  urged  upon  this  court  for  a  reversal  of  the  case, 
are  the  refusal  of  the  court  to  give  the  jury  peremptory 
instructions  to  find  in  favor  of  the  defendant  on  each  of  the 
several  paragraphs  of  the  complaint,  and  to  give  instruction 
fourteen,  asked  by  appellant;  the  giving  of  instruction 
twenty-eight  by  the  court  upon  its  own  motion ;  the  refusal 
of  the  court  to  require  the  jury  to  give  more  definite  and 
specific  answers  to  certain  interrogatories  returned  with  the 
general  verdict;  permitting  appellee  to  prove,  over  appel- 
lant's objection,  certain  statements  made  by  witness  Harry 
Bryan  to  the  conductor;  permitting  appellee  to  prove  by 
witness  Ceilings  certain  marks  upon  the  street  car  track 
the  morning  after  the  accident;  permitting  appellee's  wife 
to  give  her  opinion  that  appellee  had  lost  his  sense  of  taste 
and  smell;  and  that  the  evidence  affirmatively  shows  the 
appellee  to  have  been  guilty  of  contributory  negligence. 

There  is  evidence  in  the  case  from  which  the  jury  were 
warranted  in  finding  that  appellant  operates  a  street  car 
line  on  Illinois  street,  in  the  city  of  Indianapolis,  a  popu- 
lous city  and  a  much  frequented  street ;  that  said  street  car 
line  is  operated  by  electricity,  and  that  there  are  two  tracks 
in  the  center  of  the  street;  that  on  the  west  track  the  appel- 
lant's cars  run  south  and  on  the  east  track  they  run  north ; 
that  said  line  of  street  railway  is  crossed  by  Michigan,  Ver- 
mont, New  York,  and  numerous  other  streets  of  said  city ; 
that  about  8:30  o'clock  p.  m.,  November  11,  1899,  appellee 
was  approaching  the  Vermont  street  crossing  of  said  railway 
from  the  west,  riding  a  bicycle;  that  the  night  was  dark 
and  there  were  no  street  lights;  that  appellee  had  a  light 
on  the  front  of  his  wheel ;  that  immediately  before  appellee 
reached  the  street  car  track  a  car  passed  over  the  Vermont- 
street  crossing  on  the  east  track  going  north ;  that  the  car 
was  lighted,  and  was  observed  by  the  appellee ;  that  appellee 
approached  the  street  crossing  at  a  speed  of  from  two  to 
four  miles  per  hour,  and  from  the  curb  to  within  eight  feet 
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of  the  crossing  kept  a  lookout  for  cars  coming  from  the 
north,  and  listened  for  the  approach  of  cars  from  that  direc- 
tion, but  saw  no  car  approaching;  that  he  heard  the  sound 
of  a  car  but  believed  it  to  be  the  sound  emanating  from  the 
north-bound  car,  which  was  yet  in  sight;  that  when  within 
about  eight  feet  of  the  track  he  turned  his  gaze  to  the  south 
to  look  for  a  car  from  that  direction,  and  moving  onto  the 
west  track  was  struck  by  a  car,  knocked  onto  the  track,  and, 
with  the  wreck  of  his  wheel  under  the  fender  of  the  car, 
dragged  the  distance  of  half  a  city  block — about  two  hun- 
dred fifty  feet — and  seriously  injured ;  that  the  car  which 
struck  him  was  being  run  without  a  headlight,  at  the  rate  of 
fifteen  or  twenly  miles  per  hour. 

Counsel  for  appellant  earnestly  insist  that  we  should  dis- 
regard the  testimony  of  the  appellee  to  the  effect  that  he 
looked  and  listened  for  the  approach  of  a  car  from 

7.  the  north,  for  the  reason,  it  is  claimed,  that  his  testi- 
mony is  in  conflict  with  that  of  all  the  other  wit- 
nesses in  the  case,  his  own  as  well  as  those  who  testified 
in  behalf  of  the  appellant  It  is  true  that  quite  a  number 
of  other  witnesses,  both  for  the  appellant  and  appellee,  tes- 
tified that  they  were  able  to  see  the  car  some  distance  away, 
but  all  of  these  witnesses  saw  the  car  at  different  places  and 
under  different  circumstances  from  those  surrounding  the 
appellee  as  he  approached  the  Vermont-street  crossing. 
They  did  not  see  through  appellee's  eyes,  nor  hear  through 
his  ears.  He  testifies  positively  that  he  looked  for  the  car 
as  he  approached  the  crossing  and  did  not  see  it  Appel- 
lant insists  that  he  should  have  looked  intently,  and  that  he 
does  not  claim  to  have  done  so,  and  that,  had  he  looked 
intently  for  the  car,  he  might  have  seen  it  and  avoided  the 
accident.  Perhaps  we  would  be  bound  to  say  that  the  evi- 
dence does  affirmatively  show  that,  if  the  appellee 

8.  had  stopped,  got  off  of  his  wheel,  and  stood  still  and 
gazed  intently  for  a  few  seconds  through  the  gloom 

of  the  night  in  the  direction  from  which  the  car  was  coming. 
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he  could  have  made  out  its  dim  outlines  at  a  distance  of  200 
feet  away  and  avoided  the  accident  But  we  cannot  say 
as  a  matter  of  law  that  ordinary  care  required  such  efEort 
on  his  part  to  free  him  from  the  charge  of  contributory 
negligence.    He  had  as  much  right  to  the  use  of  the  street 

as  had  the  appellant,  and  he  had  the  right  to  pre- 
9.     sume  that  appellant's  cars  would  not  be  run  at  a 

reckless  rate  of  speed  across  the  streets  of  the  city. 
And,  again,  he  had  a  right  to  presume  that  the  street  cars 
would  be  provided,  when  run  at  night,  with  headlights, 
that  cilizens  using  the  streets  might  readily  see  at  a  glance, 
without  stopping  in  their  course  and  straining  their  gaze  to 
discover,  the  approach  of  the  cars  through  the  darkness.  A 
difFerent  rule  applies  to  the  recipi^ocal  rights  and  duties  of 

travelers  on  streets,  highways  and  steam  railroads 

10.  at  crossings  from  that  which  applies  to  the  recip- 
rocal rights  and  duties  of  travelers  on  city  streets 

and  street  railroads.  Street  cars  are  entirely  different  in 
their  construction,  motive  power,  weight  and  the  ease  with 
which  they  can  be  controlled,  from  locomotive  engines  and 
steam  cars.  The  nature  of  the  business  is  different  The 
place  in  which  its  operations  are  conducted  is  different,  and 
these  differences  vary  the  rule  of  caution  required  of  trav- 
elers crossing  over  the  street  car  lines.  See  Evansville  St. 
R.  Co.  V.  Oentry  (1897),  147  Ind.  408;  Muncie  St.  B.  Co. 
V.  Maynard  (1892),  5  Ind.  App.  372;  Citizens  St.  R.  Co. 
V.  Damm  (1900),  25  Ind.  App.  511 ;  Marchal  v.  Indian- 
apolis St.  R.  Co.  (1901),  28  Ind.  App.  133. 

It  is  claimed  that  the  evidence  showed  that  if  the  appellee 

had  listened  intently  he  could  have  heard  the  noise  of  the 

approaching  car  or  the  sound  of  the  gong,  and  that 

11.  the  evidence  shows  without  contradiction  that  the 
gong  was  sounded.     It  is  inferable  from  the  evi- 
dence that  the  appellee  did  hear  the  sound  of  the  approach- 
ing car,  but  he  testifies,  and  there  can  be  no  possibly  ground 
to  doubt  his  testimony  on  this  point — ^it  is  undisputed — 


602         APPELLATE  COURT  OF  INDIANA, 

Indianapolis  St.  R.  Co.  i?.  Taylor— 39  Ind.  App.  592. 

that  at  the  very  time  the  car  that  struck  him  was  approach- 
ing from  the  north  another  car  of  appellant  was  in  the  im- 
mediate proximity,  going  in  the  opposite  direction;  that  it 
was  in  plain  sight  of  the  appellee ;  that  he  did  not  see  the 
car  approaching  from  the  north;  that  he  believed  that  all 
the  noise  he  heard  emanated  from  the  car  going  north,  and 
was  thereby  misled  and  thrown  off  his  guard.  This  is  a 
sufficient  reason  to  excuse  him  from  heeding  the  sound. 
The  evidence  abundantly  shows  negligence  on  the  part  of 
the  appellant's  motorman,  that  such  negligence  was 

12.  the  proximate  cause  of  the  accident  complained  of, 
and  that  the  evidence  fails  to  show  that  appellee  was 

guilty  of  contributory  negligence.  The  answers  to  the  in- 
terrogatories show  that  the  appellee  was  entitled  to  the 
judgment  on  the  verdict  on  the  first  and  second  paragraphs 
of  the  complaint.  Therefore  there  was  no  error  in  the 
court's  refusing  the  peremptory  instructions  asked  by  appel- 
lant 

Complaint  is  made  that  the  court  erred  in  refusing  to 

give  the  fourteenth  instruction  asked  by  appellant,  which 

reads  as  follows:    ^^ilfulne§s  cannot  exist  in  this 

13.  case  if  negligence  exists,  as  charged  in  the  first  and 
second  paragraphs  of  the  complaint     Likewise  if 

wilfulness  exists  negligence  cannot  exist"  The  jury  were 
properly  instructed  as  to  what  proof  was  necessary  to  make 
out  a  case  of  negligent  injury  and  what  was  necessary  to 
make  out  a  case  of  wilful  injury,  and  we  think  that  no  re- 
versible error  was  committed  in  refusing  the  instruction 
asked. 

It  is  urged  that  there  is  no  evidence  to  show  that  the 

motorman  knew  that  his  headlight  was  not  burning.     The 

evidence  was  that  he  stood  in  the  front  vestibule  of 

14.  the  car,  where  he  could  see  in  front  of  the  car,  and 
it  follows  from  natural  laws  that  if  there  was  no 

headlight  on  his  car  he  knew  it.  Another  reason  urged  for 
a  new  trial  is  the  giving  by  the  court  on  its  own  motion  of 
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instniction  twenty-eight.  We  have  carefully  examined  the 
instruction  complained  of,  and,  taking  it  as  a  whole,  it  cor- 
rectly expresses  the  law,  and  could  not  have  misled  the  jury. 
The  sense  and  meaning  of  the  instruction  is  not  to  be  ob- 
tained from  a  fragmentary  expression  or  sentence  contained 
in  it,  but  from  the  instruction  in  its  entirety.  When  the 
whole  instruction  is  read  there  is  no  room  to  doubt  its 
meaning  and  correctness. 

It  is  also  urged  that  the  court  erred  in  refusing  to  require 

the  jury  to  return  more  specific  answers  to  interrogatories 

71,  72,  73,  74,  75,  76,  77,  78,  86  and  87.     There 

15.  were   115    interrogatories   submitted   to   the   jury. 
The  answers  to  the  interrogatories  named,  so  far  as 

they  could  be  made  more  certain  from  the  evidence,  were 
fully  covered  by  answers  to  other  interrogatories  returned 
with  the  verdict. 

Complaint  is  also  made  of  the  introduction  in  evidence 

of  the  conversation  between  the  witness  Harry  Bryan,  who 

was  a  passenger  on  appellee's  car  at  the  time  of  the 

16.  accident,  and  the  conductor  of  the  car,  after  the  col- 
lision and  while  the  body  of  the  appellee  was  being 

dragged  under  the  fender  of  the  car  down  the  street,  in 
which  the  witness  said  to  the  conductor :  "There  is  a  man 
under  the  car."  The  admission  of  this  testimony  was  per- 
haps erroneous,  but  it  was  certainly  harmless.  The  evi- 
dence did  show  without  dispute  that  at  the  very  time  the 
remark  was  made  the  appellee  was  being  dragged  under 
the  fender  of  the  car,  and  it  certainly  could  not  have  influ- 
enced the  jury  that  the  appellee,  instead  of  being  under  the 
car,  was  imder  the  fender. 

It  is  also  complained  that  a  witness  was  permitted  to 

testify  to  the  appearance  of  the  track  the  next  morning,  as 

tending  to  prove  that  the  appellee  was  dragged  from 

17.  the    Vermont-street    crossing   to    a   point   opposite 
Flanner  &  Buchanan's  undertaking  establishment. 


604        APPELLATE  COTTET  OF  INDIANA, 

Chicago,  etc^  R.  Co.  v,  Gallion — 39  Ind.  App.  604. 

There  was  no  substantial  dispute  about  this  fact^  and  the 
error  was  therefore  harmless. 

It  is  complained  that  the  appellee's  wife,  after  testifying 

to  numerous  facts  indicating  that  appellee  had  lost  his 

senses  of  taste  and  smell,  was  permitted  by  the  court 

18.  to  express  her  opinion  to  the  effect  that  appellee  had 
lost  these  senses.  The  appellee  himself  had  testified 
that  such  was  the  case,  and  no  evidence  was  introduced 
tending  to  dispute  him  upon  these  points.  If  it  was  an 
error  it  was  not  one  for  which  this  cause  should  be  reversed. 
Other  errors  are  discussed,  but  all  questions  arising  under 
them  are  covered  by  the  points  decided.  We  are  satisfied 
that  substantial  justice  has  been  done,  and  that  no  reversible 
error  appears  in  the  record. 

Judgment  affirmed. 

Roby,  P.  J.,  Watson,  Hadley  and  Comstock,  JJ.,  concur. 
Myers,  0.  J.,  absent. 


Chicago  &  Eastern  Illinois  Bailboad  Gompant 
V.  Gallion. 

[No.  5,899.    Filed  March  12,  1907.] 

1.  Appeal. — Weighing  Evidence. — The  Appellate  Court  will  not 
weig^h  conflicting  evidence,    p.  606. 

2.  Railboads. — Highway  Croseings. — Negligence. — Contributcry. 
— Question  for  Jury. — ^Whether  a  railroad  company  was  guilty 
of  negligence  in  permitting  a  rot  to  remain  in  a  highway 
crossing,  and  whether  plaintiff  was  guilty  of  contributory  neg- 
ligence in  failing  to  observe  same  when  he  drove  into  it  with  a 
load  of  sewer-pipe  in  the  daytime,  thereby  causing  his  wagon 
to  tip  and  the  sewer-pipe  to  fall  over  and  seriously  injure  him, 
are  questions  for  the  jury.    p.  609. 

3.  Nbgugencb. — Contributory.— Knowledge  of  Defects. — ^Knowl- 
edge of  a  defect  in  a  highway  crossing,  by  a  person  driving  over 
the  same  in  the  daytime,  does  not  conclusively  render  him 
guilty  of  contributory  negligence,    p.  610. 
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4.  Negligence.  —  Contributory.  —  Knowledge  of  Defects. — ^If  a 
known  danger  is  so  great  that  an  ordinarily  prudent  person 
would  not  incur  the  risk  thereof,  the  person  injured  thereby  is 
guilty  of  contributory  negligence  as  a  matter  of  law.    p.  610. 

6.  Trial. — Answers  to  Interrogatories  to  Jury. — Contributory 
Negligence. — ^Answers  to  interrogatories  to  the  jury  showing 
that  plaintiff,  while  riding  on  the  top  of  a  sewer-pipe,  with  one 
foot  within  same,  such  tile  standing  uprightly  on  the  top  of 
another,  was  injured  because  one  wheel  of  his  wagon  fell  into 
a  rut,  tjiereby  causing  the  tile  to  fall  on  him,  and  that,  except 
for  such  rut,  the  injury  would  not  have  occurred,  are  not  in 
irreconcilable  conflict  with  a  general  verdict  for  plaintiff. 
p.  610. 

6.  Same. — InstnustUms, — Contributory  Negligence. — Question  for 
Jury. — ^It  is  not  error  to  refuse  an  instruction  charging  that 
certain  specific  acts  constitute  contributory  negligence  as  a 
matter  of  law,  but  all  of  the  facts  involved  in  plaintiff's  con- 

-  duct  should  be  considered,  the  question  being  one  of  fact  for 
the  jury.    p.  611. 

7.  Same. — Instructions. — Contributory  Negligence. — Question  for 
Jury* — ^It  is  not  error  to  refuse  to  instruct  the  jury  that  riding 
on  a  sewer-pipe,  loaded  in  such  manner  that  if  the  wheel  of 
the  wagon  should  drop  into  a  rut,  or  if  the  wagon  should  go 
down  an  incline,  such  pipe  would  fall,  constitutes  the  person 
riding  guilty  of  contributory  negligence  as  a  matter  of  law, 
since  the  question  is  whether  an  ordinarily  prudent  man  would 
80  ride,  and  such  question  is  for  the  jury.    p.  612. 

8.  Same. — Instructions. — Duplication  of. — Where  requested  in- 
structions have  been  substantially  given  in  others,  they  should 
be  refused,    p.  612. 

From  Clay  Circuit  Court ;  Presley  0.  Colliver,  Judge. 

Action  by  Elias  P.  Gallion  against  the  Chicago  &  Eastern 
Illinois  Railroad  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

George  A.  Knight,  for  appellant 

0.  8.  Payne,  A.  C.  Miller  and  Wymond  J.  Beckett,  for 
appellee. 

CoMfiTOCK,  J. — Action  to  recover  damages  for  injuries 
sustained  by  appellee  at  a  highway  crossing  by  the  alleged 
negligence  of  appellant  in  failing  to  restore  and  maintain 
said  crossing  in  a  safe  condition  for  public  travel.     A  ver- 
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diet  for  $5,000  was  returned,  and  judgment  rendered 
thereon.  The  motions  of  appellant  for  a  new  trial  and  for 
judgment  on  the  answers  to  interrogatories,  notwithstanding 
the  general  verdict,  were  overruled  and  these  rulings  are 
assigned  as  error. 

Under  the  first  alleged  error  counsel  challenges  the  suf- 
ficiency of  the  evidence  to  sustain  the  verdict  and  the  re- 
fusal of  the  court, to  give  instructions  six  and  seven  and 
three-fourths  requested. 

Appellant's  negligence  is  not  questioned;  but  it  is  ear- 
nestly argued  that  appellee  was  guilty  of  contributory  negli- 
gence, which  was  the  cause  of  the  injury.  In  its 
1.  verdict  the  jury  found  that  appellant  was  guilty  of 
negligence  and  that  appellee  was  not  guilty  of  con- 
tributory negligence.  If  there  was  any  evidence  to  sustain 
such  verdict,  this  court  cannot  disturb  it  Appellee  testified 
that  on  August  27,  1902, 'he  hauled  a  load  of  sewer-pipe 
for  John  LaCleve.  He  started  from  Seelyville  with  a  two- 
horse  wagon,  the  bed  of  said  wagon  being  three  feet  wide 
and  three  feet  deep.  He  came  to  Brazil  from  Seelyville  on 
the  National  road.  He  crossed  the  Chicago  &  Eastern  Illi- 
nois railroad  at  the  ice  plant,  where  the  railroad  crossed  the 
National  road,  and  turned  south.  He  made.no  observations 
of  the  crossing  or  road.  There  was  a  street  car  coming  be- 
hind him,  and  the  horse  on  the  side  nearest  the  street  car 
was  somewhat  afraid  of  the  car,  and  he  noticed  the  car  and 
the  horses,  but  not  the  road.  He  got  the  sewer-pipe  north  of 
town  and  drove  south,  then  west  until  he  came  within  twelve 
or  fifteen  feet  of  the  Chicago  &  Eastern  Hlinois  railroad. 
He  stopped  and  looked  east  and  west,  along  the  east  side  at 
the  beginning  of  the  grade,  for  a  train,  but  neither  saw  nor 
heard  any.  He  then  started  up  the  grade  to  cross  the  tra<4. 
By  the  time  he  got  on  the  railroad  he  saw  a  train  of  cars 
two  hundred  or  three  hundred  yards  from  him,  and  gave 
the  horses  a  little  slap  with  the  lines,  to  cause  them  to  pull 
over  in  a  hurry.    The  wagon  as  it  went  over  dropped  down 
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suddenly.  This  jerked  one  of  the  tiles  off,  and  in  falling  it 
hit  the  rear  horse  on  the  hip,  and  rolled  to  the  ground  and 
appellee  with  it;  the  tile,  in  falling,  crushing  his  foot. 
The  train  passed  just  as  he  was  about  to  strike  the  ground. 
He  did  not  know  the  kind  nor  the  speed  of  the  train. 
The  Chicago  &  Eastern  Illinois  railroad  extends  from  Bra- 
zil southwest  to  Terre  Haute.  His  team  was  gentle  and 
easily  managed.  He  had  the  lines  up  in  his  hands  tolerably 
tight  as  he  crossed,  and  was  driving  carefully.  Had  the 
tiles  setting  two  tiers  deep  and  had  a  seat-board  laid  across 
the  back  of  the  top  tiles,  and  was  sitting  on  that  with  both 
feet  inside  the  tile  till  he  got  to  the  railroad.  As  he  came  up 
near  the  track  he  took  his  left  foot  out  of  the  tile  and  placed 
it  on  the  wagon  bed  to  steady  himself,  and  then  drove  up  to 
the  road  in  that  position.  He  did  not  see  the  jump-off  next 
to  the  west  rail,  and  had  no  knowledge  of  it  until  he  felt  the 
wagon  drop.  He  was  trying  to  get  over  the  road  to  keep  the 
train  from  striking  him,  and  the  wagon  suddenly  dropped 
and  jerked  him  off.  His  horses  moved  in  a  fast  walk 
when  he  slapped  them  with  the  reins.  There  were  four  tiles 
sitting  in  the  wagon  with  the  bell  ends  up  and  four  more 
sitting  right  on  top,  one  on  each  side.  One  end  of  the  tile 
had  what  is  called  the  bell  or  flange,  two  or  three  inches 
deep,  and  the  lower  end  of  the  top  tile  fitted  down  in  the 
bell.  The  flange  is  just  wide  enough  to  receive  the  other 
end  of  the  tile.  The  tiles  are  two  feet  across  and  two  feet 
deep.  They  are  from  one  and  one-quarter  to  one  and  one- 
half  inches  thick.  They  weigh  from  two  hundred  sixty 
to  two  hundred  eighty  pounds  each.  The  bottom  tiles 
are  two  feet  long,  and  the  top  tiles  extended  twelve  inches 
above  the  sideboards  of  the  wagon-bed.  He  had  hauled 
tiles  before,  and  that  is  the  way  he  had  been  hauling  them. 
He  could  put  only  eight  in  a  wagon-bed. 

On  cross-examination  appellee  said :  He  got  to  this  cross- 
ing coming  east  on  the  day  of  the  accident  about  2  o'clock 
p.  m.    It  was  a  clear,  nice  day.    He  had  good  eyesight,  and 
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could  see  where  he  was  driving.  Could  notice  objects  along 
the  road  ahead  of  him.  There  was  nothing  to  hinder  him 
from  seeing  the  character  of  the  crossing  if  he  were  looking. 
He  did  not  notice  it  as  he  approached,  and  did  not  recollect 
if  there  was  an  ofF-set  there.  The  horses  were  a  little 
afraid  of  the  car.  He  paid  no  attention  to  the  crossing  on 
that  side  of  the  road  as  he  approached  it,  but  got  over  it  all 
right  The  wagon  was  empty.  He  drove  to  the  factory, 
got  the  eight  sewer-pipes,  put  four  in  the  bottom  of  tiie 
wagon-bed  and  four  on  top  (as  heretofore  described).  The 
wagon-bed  was  nine  feet  long,  and  four  tiles  were  all  it  would 
hold  in  the  bottom.  They  sat  in  the  middle  of  the  bed, 
nothing  on  either  side  of  them  to  prevent  them  from  sliding 
around.  He  sat  on  the  rear  edge  or  back  part  of  one  of  the 
front  tiles  and  put  his  feet  on  the  inside  of  the  tile,  and 
rode  in  that  position  from  the  factory  until  he  reached  the 
crossing.  He  came  down  to  the  crossing  from  the  north 
and  made  a  curve  to  get  over  the  crossing  onto  the  main 
highway.  There  was  quite  a  little  set-ofF  there.  Before 
crossing  he  took  his  left  foot  out  of  the  tile  and  set  it  on  the 
side  of  the  wagon-bed.  His  other  leg  remained  in  the  tile. 
He  knew  the  tiles  were  liable  to  topple  and  fall  going  up  hill. 
As  far  as  that  was  concerned,  he  stated  that  any  tiles  were 
likely  to  roll,  and  the  proper  way  would  be  to  set  them  on 
end ;  that  would  be  the  safer  way.  The  board  he  was  sitting 
on  was  from  six  to  eight  inches  wide  and  as  long  as  the 
width  of  the  wagon-bed.  He  got  to  the  crossing  between  4  and 
5  o'clock,  in  broad  daylight.  He  did  not  stop  after  he  got 
on  top  of  the  hill,  but  drove  right  ahead  across  the  track, 
and  saw  the  train  coming,  three  or  four  hundred  yards 
away.  The  horses  were  then  on  the  track.  He  still  had  one 
foot  inside  of  the  tile  when  the  wagon  dropped  and  jerked 
him  forward.  The  tile  was  so  close  to  the  front  of  the 
wagon-bed  that  the  only  place  he  could  put  it  was  at 
the  side.  He  generally  loaded  sewer-pipe  by  setting  them 
on  the  end.      He  had  crossed  the  crossing  from  two  to 
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four  times  before  the  accident.  In  the  spring  he  had 
hauled  a  load  of  brick  over  it  Crossed  at  the  time 
of  the  accident  within  six  or  eight  feet  of  the  north 
side.  Was  five  or  six  feet  from  the  north  end  of  the 
plank.  It  was  his  right  foot  that  he  lost  If  the  pipe 
tipped  he  had  no  means  of  bracing  himself.  He  had  noth- 
ing to  hold  to  except  the  tile.  He  took  his  left  foot  out  of 
the  tile  when  the  horses  were  fifteen  or  twenty  feet  from 
the  track.  He  had  frequently  hauled  tiles  before.  Tiles 
loaded  as  these  were  would  be  liable  to  topple  and  fall 
off  if  the  fore  wheel  went  into  rut  or  abrupt  place,  and 
they  were  liable  to  fall  off  going  down  a  steep  hill.  He 
had  passed  safely  over  this  crossing  before,  hauling  tiles, 
and  rode  over  the  same  way. 

Appellee  testified  that  he  did  not  know  of  the  existence 
of  this  hole  or  rut,  at  the  west  end  of  the  rail,  in  the  high- 
way at  the  railroad  crossing.  It  is  contended  by 
2.  appellant  that  appellee  should  have  known,  by  the 
exercise  of  ordinary  care,  of  the  condition  at  the 
crossing.  Appellee  gave  reasons  of  more  or  less  force  why 
it  had  escaped  his  observation.  The  jury  might  have  ac- 
cepted his  explanation  as  suflScient  to  acquit  him  of  con- 
tributory negligence.  It  was  for  the  jury  to  pass  upon  the 
reasonableness  of  appellee's  story  and  the  credibility  and 
weight  of  his  testimony,  as  it  was  also  the  province  of  the 
jury  to  determine  the  question  of  negligence  upon  all  the 
evidence.  The  fact  that  the  jury  concluded  that  the  con- 
duct of  appellee  was  that  of  an  ordinarily  prudent  person, 
and  that  he  was  free  from  contributory  negligence,  makes 
it  apparent  from  the  earnest  argument  of  appellant's  coun- 
sel that  more  than  one  inference  might  be  drawn  by  reason- 
able minds  from  the  evidence  and  calls  for  the  observance 
of  the  rule  to  submit  the  question  of  negligence,  under  such 
conditions,  to  the  jury.  Wahash  R.  Co.  v.  Biddle  (1901), 
27  Ind.  App.  161,  and  cases  cited. 

Vol.  39—39 
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In  the  absence  of  evidence  denying  knowledge  of  the 
defect  in  the  highway  and  his  reasons  for  lack  of  knowledge, 
the  jury  might  not  have  fonnd  in  appellee's  favor, 
8.     yet  in  Evansville,  etc.,  B.  Co.  v.  Carvener  (1887), 
113  Ind.  51,  in  which  plaintiff  knew  that  the  track 
of  the  railroad  was  nine  inches  above  the  surface  of  the 
highway,  and  with  this  knowledge  encountered  the  obstacle, 
it  was  held  that  this  did  not  of  itself  constitute  contributory 
negligence.    "The  fact  of  using  a  highway,  after  obtaining 
such  knowledge,  does  not  necessarily  and  conclusively  estab- 
lish negligence,  contributing  to  an  injury  resulting  from  a 
defect  therein."     1  Shearman  &  Redfield,  Negligence  (4th 
ed.),  §101. 

In  Evansville,  etc.,  B.  Co.  v.  Crist  (1889),  116  Ind. 
446,  453,  the  court  say:    *TBut  while  it  is  true  that  knowl- 
edge of  danger  does  not  necessarily  defeat  a  recov- 

4.  ery,  yet  in  all  cases  it  is  an  important  factor,  and 
in  many  the  character  of  the  knowledge  and  the 

nature  of  the  danger  may  be  such  as  to  constitute  contribu- 
tory negligence.  If  the  danger  is  so  near  and  so  great  that 
a  prudent  man,  knowing  of  its  existence,  would  not  assume 
the  hazard  of  encountering  it,  then  it  does  constitute 
such  contributory  negligence  as  will  defeat  a  recovery." 
See,  also  Seybold  v.  Terre  Hcmte,  etc.,  B.  Co.  (1897),  18 
Ind.  App.  367;  Chicago,  etc.,  B.  Co.  v.  Leachman  (1903), 
161  Ind.  512. 

The  answers  to  interrogatories  show  that  the  plaintiff 
did  not  occupy  a  dangerous  position,  sitting  on  the  sewer- 
pipe,  with  one  leg  inside  the  pipe,  while  crossing  the 

5.  defendant's  track;  that  a  reasonably  prudent  and 
careful  man  would  have  occupied  the  same  position 

as  that  occupied  by  plaintiff;  that  he  knew  that  a  sewer- 
pipe  sitting  on  the  end  of  another  sewer-pipe  was  likely 
and  liable  to  fall  out  of  the  wagon  if  the  fore  wheel  of  the 
wagon  dropped  into  a  rut  or  chuck  in  the  highway,  three  to 
twelve  inches  deep,  or  while  the  wagon  went  down  an  in- 
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cline  on  the  highway ;  that  the  proximate  cause  of  plaintiff's 
injury  was  not  due  to  the  carelessness  of  the  plaintiff  in 
sitting  on  the  sewer-pipe,  with  one  leg  inside  the  pipe,  while 
crossing  the  defendant's  track ;  that  the  accident  would  have 
happened  to  plaintiff  simply  on  account  of  the  condition 
of  the  highway  at  the  crossing;  that  plaintiff  would  not  have 
fallen  from  his  wagon  if  he  had  been  standing  on  the  floor 
of  his  wagon-bed  or  sitting  on  the  seat  extending  across  the 
wagon-bed;  that  the  position  occupied  by  the  plaintiff  did 
not  cause  him  to  fall  off  the  wagon. 

Interrogatory  eight  is  as  follows:  "Would  the  accident 
to  plaintiff  have  happened  simply  on  account  of  the  condi- 
tion of  the'  highway  at  the  crossing,  except  by  reason  of 
the  manner  in  which  his  wagon  was  loaded  and  his  own 
position  on  the  sewer-pipe  ?  A.  Yes."  While  the  meaning 
of  this  interrogatory  and  answer  may  not  be  clear,  we  think 
the  jury  intended  to  say  that  the  accident  would  have  hap- 
pened on  account  of  the  condition  of  the  highway  without 
reference  to  the  manner  in  which  his  wagon  was  loaded  and 
his  own  position  on  the  sewer-pipe.  So  far  as  these  answers 
are  not  in  conflict  with  one  another,  they  are  not  irreconcila- 
bly in  conflict  with  the  general  verdict,  and  appellant's 
motion  for  judgment  was  therefore  properly  overruled. 

Appellant  complains  of  the  refusal  of  the  court  to  give 
instructions  six  and  seven  and  three-fourths,  respectively, 
requested  by  it.  Instruction  six  is  as  follows :  "If 
6.  you  find  from  the  evidence  that  the  plaintiff  was 
injured  at  the  point  where  defendant's  road  crossed 
a  public  highway,  and  that  said  injuries  were  caused  by  a 
tile  or  a  sewer-pipe's  falling  from  his  wagon  upon  and  injur- 
ing him  while  in  the  act  of  crossing  defendant's  track  at 
such  crossing,  and  that  said  tile  or  sewer-pipe  was  placed 
on  said  wagon  in  an  unsafe  or  insecure  position,  where  it 
would  be  likely  to  fall  in  passing  over  uneven  or  sloping 
places  on  said  highway,  then  I  instruct  you  that  the  plaintiff 
cannot  recover  in  this  action."     This  instruction  declared 
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as  a  matter  of  law  that  certain  acts  constituted  contributory 
negligence.  It  was  for  the  jury  to  take  into  consideration 
all  the  facts  in  reference  to  the  knowledge  and  conduct  of 
appellee  as  shown  from  the  evidence  and  from  them  deter- 
mine whether  he  was  guilty  of  contributory  negligence. 

Instruction  seven  and  three^fourths  specified  the  position 

of  the  plainti£P  and  the  manner  in  which  the  tile  were  placed 

in  the  wagon,  and  instructed  the  jury  that  if  such 

7.  pipe  were  liable  to  fall  out  of  the  wagon  at  places 
where  the  highway  was  rough  or  uneven,  or  in  going 

down  hill,  and  that  plaintiff  knew  of  this  danger,  and  that 
the  accident  was  caused  by  the  left  front  wheel  of 
plaintiff's  wagon  dropping  into  a  rut  or  depression  in  the 
highway,  thereby  causing  the-  pipe  on  which  plaintiff  was 
sitting  to  fall  off  the  wagon  and  injure  him,  the  plaintiff 
was  guilty  of  contributory  negligence  as  a  matter  of  law, 
leaving  out  of  consideration  what  a  reasonably  prudent  man 
would  do  under  like  circumstances. 

In  instruction  three,  given  at  the  request  of  appellant, 

the  jury  was  told  that  all  of  the  material  allegations  in  the 

complaint  charging  negligence  must  be  proved  by  a 

8.  fair  preponderance  of  the  evidence,  and  in  instruc- 
tion seven,  also  given  at  the  request  of  appellant, 

the  jury  was  told  that  if  it  should  find  from  the  evidence 
that  the  highway,  where  it  crossed  defendant's  track,  sloped 
to  the  west  or  was  down  hill,  and  find  that  there 
was  an  off-set  of  from  six  to  twelve  inches  at  the  west  of  the 
west  rail  at  the  time  plaintiff  was  injured,  and  that 
plaintiff's  wagon  was  loaded  with  sewer^pipes,  and  that 
plaintiff  had  sewer-pipes  sitting  on  their  ends  and  resting  on 
other  sewer-pipes  in  said  wagon,  on  which  sewer-pipes  so 
sitting  on  their  ends  the  plaintiff  was  sitting,  and  should 
find  from  the  evidence  that  said  pipes  on  which 
plaintiff  was  sitting  at  the  time  of  the  accident  were  liable 
to  tip  and  fall  over  in  passing  over  the  highway  at  a  place 
where  it  sloped  or  was  going  down  hill  or  where  the  high- 
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way  was  uneven,  and  that  such  sewer-pipes  were  unsafely 
loaded,  or  did  not  aflFord  a  safe  place  for  plaintiff  to  ride, 
and  that  said  sewer-pipes  fell  because  of  the  slope  in  the 
road  because  of  their  unsafe  position  in  said  wagon  while 
passing  over  said  crossing,  and  that  plaintiff  was  injured 
because  said  sewer-pipe  fell  upon  him,  then  he  could  not 
recover.  The  instructions  refused  were  correctly  refused, 
and,  in  view  of  the  instructions  last  named,  appellant  has 
no  cause  to  complain. 

There  is  evidence  fairly  tending  to  sustain  the  verdict, 
and  the  judgment  is  affirmed. 

Myers,  C.  J.,  Eoby,  P.  J.,  Hadley  and  Watson,  JJ., 
concur.    Habb,  J.,  absent. 


Eellt  V.  Lawson. 

[No.  6,869.    Piled  March  13,  1907.] 

1.  Appeal. — Trial. — Motion  to  Dismiss. — Independent  Assign- 
ment.— New  Trial. — ^Where  the  circuit  court  sustained  a  motion 
to  dismiss  an  appeal  from  the  board  of  commissioners,  the 
losing  party  should  assign  such  ruling  independently  as  error 
on  appeal,  a  motion  for  a  new  trial  in  such  case  being  im- 
proper,   p.  616. 

2.  Same. — From  Boards  of  Commissioners. — Transeript. — Duty 
to  Furnish. — The  filing  of  an  appeal  bond  with  the  county  audi- 
tor requires  him  to  file  a  transcript  of  the  designated  case 
with  the  clerk  of  the  circuit  court,  and  the  duty  to  enforce  this 
requirement  is  upon  the  appealing  party,    p.  616. 

3.  Same. — From  Boards  of  Commissioners. — Laches. — ^A  delay, 
by  the  county  auditor,  for  fourteen  months,  in  the  filing  of  a 
transcript  on  appeal  from  the  board  of  commissioners,  consti- 
tutes such  laches  on  appellant's  part,  where  he  occasioned  the 
delay,  as  will  justify  the  circuit  court  in  dismissing  the  appeal, 
p.  617. 

From    Clark   Circuit   Court;    Harry    C.    Montgomery, 
Judge. 

Appeal  by  Samuel  P.  Kelly  from  an  order  of  the  board 
of  commissioners  allowing  John  W.  Lawson  a  claim.    From 
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an  order  of  the  circuit  court  dismissing  the  appeal,  appel- 
lant again  appeals.    Afftrmed. 

Ward  H.  Watson  and  L.  A.  Douglass,  for  appellant 
M.  Z.  Stannard  and  Perry  E.  Bear,  for  appellee. 
Rabb,  J. — ^The  appellant  is  a  taxpayer  of  Bethlehem 
township  in  Clark  county,  and  the  appellee  is  the  contractor 
for  the  construction  of  a  free  gravel  turnpike  in  said  town- 
ship, under  the  provisions  of  the  act  of  the  legislature  ap- 
proved March  11,  1901  (Acts  1901,  p.  449,  §6899  et  seq. 
Bums  1901).  The  record  shows  that  at  the  September 
terra,  1903,  the  appellee  presented  to  the  Board  of  Com- 
missioners of  the  County  of  Clark  the  sworn  report  of  the 
superintendent  and  engineer  of  said  road,  showing  that  the 
road  had  been  completed  according  to  the  terms  and  specifi- 
cations of  the  contract,  "with  the  advised  changes,"  and 
asked  that  the  board  accept  the  road;  that  the  appellant 
appeared  before  the  board  as  a  taxpayer,  and  moved  to  re- 
ject the  report  of  said  superintendent  and  engineer,  for  the 
reason  that  it  failed  to  show  that  the  road  had  been  com- 
pleted in  accordance  with  the  terms  of  the  contract,  on  ac- 
count of  the  use  of  the  phrase  'Svith  the  advised  changes" 
being  contained  in  said  report ;  that  said  motion  was  over- 
ruled, and  appellant  filed  objections  in  writing  to  the 
acceptance  of  said  road  by  the  board,  because  the  same  was 
not  completed  in  accordance  with  the  plans  and  specifica- 
tions of  the  contract,  and  set  forth  specifically  wherein  the 
contract  had  not  been  complied  with.  The  matter  in  issue 
was  tried  by  the  board,  and  determined  adversely  to  the  ap- 
pellant, and  an  order  entered  duly  accepting  said  road  as 
fully  completed  in  accordance  with  said  plans  and  specifica- 
tions. An  appeal  was  prayed  from  the  order  by  appellant^ 
who,  on  October  1,  1903,  filed  his  appeal  bond  with  the 
county  auditor,  which  was  approved  by  him,  and  on  'So- 
vember  29,  1904,  a  transcript  of  the  proceedings  was  filed 
by  the  auditor  in  the  office  of  the  clerk  of  the  Clark  Circuit 
Court 
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In  the  circuit  court  the  appellant  renewed  his  motion  to 
reject  the  statements  of  the  superintendent  and  engineer 
made  before  the  board.  The  appellee  interposed  a  motion 
to  dismiss  the  appeal,  and  filed  in  support  of  the  same  the 
affidavit  of  his  attorney,  showing  that  after  the  filing  of  his 
appeal  bond,  on  October  1,  1903,  the  appellant  took  no  fur- 
ther steps  to  perfect  his  appeal  until  the  transcript  was  filed 
in  the  clerk's  office  on  November  29,  1904.  In  the  mean- 
time, on  September  10,  1904,  the  affiant,  as  counsel  for 
appellee,  appeared  before  said  board  of  commissioners  in 
behalf  of  his  client,  and  made  a  showing,  to  the  effect  that 
the  appeal  prayed  for  by  the  appellant  from  the  order  of 
the  board  accepting  said  road  had  not  been  perfected  by 
filing  a  transcript  of  the  record  in  the  clerk's  office  of  the 
Clark  Circuit  Court,  as  required  by  law,  and  that  thereupon 
said  board  ma4e  an  order  requiring  that  the  balance  due 
appellee  on  said  contract  of  $2,902  be  paid  him  on  his 
filing  with  the  county  auditor  an  indemnifying  bond,  etc. 
The  appellant,  in  opposition  to  the  motion  to  dismiss  the 
appeal,  filed  the  affidavit  of  George  W.  Badger,  who  is 
shown  to  have  been  the  auditor  of  Clark  county  at  the  time 
appellant  took  his  appeal  from  the  decision  of  the  board  of 
commissioners,  heretofore  referred  to,  showing  that  a  short 
time  after  the  appeal  was  taken  an  attorney  for  appellant 
and  an  attorney  for  appellee  were  present  in  said  auditor's 
office,  and  the  question  of  making  out  the  transcript  on  said 
appeal  was  discussed  between  the  attorneys  and  the  auditor. 
One  of  the  appellant's  attorneys  said  to  the  auditor,  in  the 
presence  and  hearing  of  an  attorney  for  appellee,  that  the 
auditor  did  not  have  to  include  everything  pertaining  to  the 
case  in  the  transcript,  but  that  they,  referring  to  the  two  at- 
torneys, would  agree  upon  a  form  of  skeleton  memorandum 
indicating  what  was  to  be  included  in  the  transcript,  to 
which  appellee's  attorney  expressed  no  objection,  and  that 
it  was  understood  by  the  auditor  that  the  attorneys  for  the 
parties  were  to  agree  and  furnish  him  with  said  skeleton 
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memorandum,  and  until  that  was  done  he  need  not  prepare 
any  transcript  on  appeal;  that  no  such  memorandum  was 
furnished  him  while  he  remained  in  office. 

The  motion  to  dismiss  the  appeal  was  sustained,  and  this 
ruling  of  the  court  presents  the  only  question  properly  be- 
fore this  court.    Appellee  makes  the  point  that  this 

1.  question  can  only  be  raised  by  a  motion  for  a  new 
trial,  and  cannot  be  raised  for  the  first  time  in  this 

court  by  assignment  of  errors,  and  cites  in  support  of  his 
contention  the  case  of  Walls  v.  Anderson,  etc.,  R.  Co. 
(1877),  60  Ind.  56.  Where  no  trial  was  ever  had,  a  motion 
for  a  new  trial  would  be  neither  necessary  nor  proper  to 
raise  any  question. 

In  this  case  the  appeal  was  dismissed  without  a  trial,  and 

the  ruling  of  the  court  dismissing  the  appeal  was  properly 

assigned  as  error.    The  statute  granting  a  party  the 

2.  right  to  appeal  from  the  decision  of  the  county  board 
to  the  circuit  court  imposes  upon  him  the  duty  of 

prosecuting  his  appeal  to  effect,  and  he  is  required  to  give 
bond  conditioned,  among  other  things,  that  he  will  do  so. 
The  law  requires  the  auditor  to  make  out  and  file  with  the 
clerk  of  the  circuit  court  a  transcript  of  the  record  of  the 
proceedings  in  which  the  appeal  is  taken,  within  twenty 
days  from  the  filing  of  the  appeal  bond.  §4225  Bums 
1901,  §3244  R.  S.  1881.  It  has  been  repeatedly  held  that 
the  failure  of  the  auditor  to  comply  with  this  provision  of 
the  statute  will  not  deprive  the  party  of  his  right  to  an 
appeal.  Upon  filing  his  bond  he  has  a  right  to  the  appeal, 
and,  in  order  to  comply  with  the  conditions  of  his  bond  to 
prosecute  his  appeal  to  effect,  it  is  his  duty  to  enforce  that 
right,  and,  if  the  auditor  fails  to  discharge  his  duty  in  the 
premises,  the  party  taking  the  appeal  has  an  ample  remedy 
to  compel  its  performance,  and  he  must  do  nothing  that  will 
stay  the  hand  of  the  officer  in  the  performance  of  his  duty. 
The  case  is  not  in  the  cifcuit  court  until  the  transcript  is 
filed.     The  record  shows  that  the  transcript  in  this  case 


NOVEMBER  TEEM,  1906.  617 

Coal  Bluflf  Min.  Co.  v.  Akers— 39  Ind.  App.  617. 

was  not  filed  for  fourteen  months  after  the  appeal 
3.  bond  was  filed  with  the  auditor,  and  during  all  this 
time  no  steps  were  taken  by  appellant  to  require  the 
auditor  to  file  the  transcript.  On  the  contrary,  it  is  shown 
by  the  auditor's  afiidavit  that  the  delay  in  filing  the  tran- 
script was  caused  by  one  of  appellant's  attorneys  saying  to 
him,  in  the  hearing  of  one  of  appellee's  attorneys,  that  they, 
the  two  attorneys,  would  agree  upon  what  the  transcript 
should  contain,  and  furnish  him  with  a  memorandum  to 
guide  him  in  making  out  the  transcript,  and  that  the  memo- 
randum was  never  furnished  to  him. 

It  was  no  part  of  the  appellee's  business  to  see  to  it  that 
a  proper  transcript  was  made  and  filed.  This  obligation 
rested  primarily  on  the  auditor  and  secondarily  on  the  ap- 
pellant, and,  under  the  showing  made,  the  neglect  of  the 
auditor  is  to  be  attributed  to  the  appellant.  We  think  ap- 
pellant was  guilty  of  laches  in  perfecting  his  appeal,  and 
there  was  no  error  in  dismissing  it. 

Judgment  affirmed. 

Watson^  J.,  not  participating. 


Coal  Bluff  Mining  Company  v.  Akers. 

[No.  5,865.    Filed  March  13,  1907.] 

1.  Negugbnce. — Elements. — To  constitute  actionable  negligence, 
there  must  be  a  duty  owing  from  defendant  to  plaintiff,  a 
breach  of  such  duty  by  defendant,  and  proximately  resulting 
injuries  to  plaintiff,    p.  620. 

2.  PUBADING. — Complaint — Negligence. — Duty. — Haw  Alleged. — 
An  averment  in  a  complaint  that  it  was  defendant's  duty  to 
do  certain  things  is  merely  a  conclusion,  good  pleading  requir- 
ing the  facts  from  which  the  duty  arises  to  be  set  out.    p.  620. 

3.  Same. — Complaint. — Master  and  Servant. — Safe  Place. — A 
complaint  for  the  negligence  of  the  master,  which  states  facts 
from  which  such  master's  breach  of  a  non-delegable  duty  to 
provide  a  safe  place  may  be  inferred,  is  good.    p.  620. 
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4.  Pi£ADiNG. — Complaint, — Master  and  Servant, — Safe  Place. — 
Mines, — A  complaint  by  the  servant,  showing  that  he  was  em- 
ployed to  haul  coal  out  of  the  cross-entries  in  a  coal  mine;  that 
the  master  failed  to  provide  any  flagman  or  signal  to  prevent 
a  collision  between  him  and  the  main-entry  haulers;  that  be- 
cause thereof,  plaintiff,  without  any  notice,  and  in  the  darkness, 
came  in  collision  with  a  main-entry  hauler  and  sustained  in- 
juries thereby,  states  a  cause  of  action,    p.  620. 

5.  Same. — Complaint, — Master  and  Servant, — Safe  Place. — At- 
temative  Allegations, — A  complaint  by  a  servant  in  a  coal 
mine,  alleging  that  defendant  neglected  to  station  a  watchman 
at  the  junction  of  the  cross-entry  road  with  the  main-entry 
road,  or  to  provide  any  system  of  signals,  and  that  no  precau- 
tions whatever  were  taken  to  prevent  a  collision  between  the 
drivers  on  the  two  roads,  sufficiently  shows  that  neither  a 
watchman  nor  a  system  of  signals  was  provided,    p.  621. 

6.  Same. — Complaint, — Master  and  Servant, — Assumption  of 
Risk, — ^A  complaint  showing  that  the  servant  was  employed  to 
haul  coal  out  of  a  cross  entry  in  a  coal  mine;  that  no  watchman 
nor  system  of  signals  was  provided  to  prevent  a  collision  be- 
tween such  servant  and  the  haulers  in  the  main  entry;  that 
because  thereof  such  servant,  without  any  notice  that  a  watch- 
man or  such  system  of  signals  had  not  been  provided,  received 
injuries  in  such  a  collision,  does  not  show  that  such  servant 
assumed  such  risk.    p.  622. 

7.  Master  and  Servant. — Assumption  of  Risk, — A  risk,  created 
by  the  master  by  the  omission  of  a  precaution  which,  in  the 
exercise  of  ordinary  care  such  master  should  have  taken,  is  not 
assumed  by  the  servant,    p.  622. 

8.  Same. — Assumption  of  Risk, — Notice  of  Defects, — To  be 
chargeable  with  the  assumption  of  a  risk,  the  servant's  knowl- 
edge of  the  defect  must  be  shown,    p.  622. 

9.  Pleading. — Complaint, — Duty. — Failure  to  Perform, — Infer'- 
ence  of  Knowledge, — Where  a  complaint  alleges  that  def^idant 
failed  to  do  an  act  which  it  was  its  duty  to  perform,  knowledge 
of  its  failure  is  inferred,     p.  623. 

10.  Appeal. — Weighing  Evidence, — The  Appellate  Court  will  not 
weigh  conflicting  evidence,    p.  623. 

11.  Negugence. — Contributory, — Master  and  Servant, — Mines, 
— Whether  a  servant  in  a  coal  mine  was  guilty  of  contributory 
negligence  in  driving  out  of  a  cross  entry  in  a  coal  mine  into 
the  main  entry  in  the  dark  without  getting  off  of  his  car  and 
trying  to  ascertain  whether  any  cars  likely  to  cause  a  collision 
were  coming  in  the  main  entry,  is  a  question  for  the  jury, 
p.  623. 
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12,  Appeal. —  Trial.  —  Instructions  Not  in  Record, — Presiimp' 
tions, — Where  the  instructions  are  not  a  part  of  the  record,  the 
presumption  is  that  they  were  correct,    p.  624. 

From  Superior  Court  of  Vigo  County;  S.  C,  Stimson, 
Judge. 

Action  by  Abraham  Akers  against  the  Coal  Bluff  Mining 
Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

John  8.  Bays,  Lee  F.  Bays  and  Fred  F.  Bays,  for  appel- 
lant. 

A,  W.  Knight  and  Oeorge  A.  Knight,  for  appellee. 

CoMSTOCK,  J. — Action  by  appellee  against  appellant  for 
damages  for  personal  injuries  alleged  to' have  been  received 
by  him  while  in  the  employ  of  appellant  Appellee  was 
engaged  in  hauling  coal  for  appellant  in  one  of  its  coal 
mines,  and  his  business  was  to  drive  from  the  cross  entry 
into  the  main  entry  of  the  mine,  in  which  the  hoisting  shaft 
was  located.  It  is  alleged  in  the  complaint  that  the  appel- 
lant failed  and  neglected  to  take  any  precautions  whatever 
to  prevent  collisions  between  the  drivers  on  the  main  entry 
and  the  drivers  on  said  cross  entry.  A  demurrer  to  the 
complaint  for  want  of  facts  was  overruled,  an  answer  in 
general  denial  filed,  and  a  trial  had,  resulting  in  a  verdict 
and  judgment  in  favor  of  appellee  for  $3,449. 

The  assignment  of  errors  questions  the  sufficiency  of  the 
complaint  and  the  action  of  the  court  in  overruling  appel- 
lant's motion  for  a  new  trial.  It  is  insisted  by  appellant 
that  the  complaint  does  not  show  actionable  negligence  con- 
stituting the  proximate  cause  of  appellee's  injury;  that 
facts  must  be  stated  showing  the  duty  owing  from  the  de- 
fendant to  the  plaintiff  and  a  breach  of  said  duty  proxi- 
mately causing  the  injury  complained  of ;  that  the  general 
statements  that  it  was  the  duty  of  the  defendant  to  do  cer- 
tain things,  and  that  the  place  in  question  was  one  of 
peculiar  danger,  are  mere  conclusions,  and  are  insufiicient 


620        APPELLATE  COUKT  OF  INDIANA, 

Coal  Bluff  Min.  Co.  v.  Akers — 39  Ind.  App.  617. 

to  show  that  the  defendant  owed  to  the  plaintiff  the  duty 
of  maintaining  a  watchman  or  flagman,  or  of  maintaining  a 
system  of  signals  at  the  point  in  question. 

We  quote  from  Paris  v.  Hoberg  (1893),  134  Ind.  269, 

274,  39  Am.  St  261 :    'In  every  case  involving  actionable 

negligence,    there    are    necessarily    three    elements 

1.  essential  to  its  existence:     (1)  The  existence  of  a 
duty  on  the  part  of  the  defendant  to  protect  the 

plaintiff  from  the  injury  of  which  he  complains;  (2)  a 
failure  by  the  defendant  to  perform  that  duly;  and  (3)  an 
injury  to  the  plaintiff  from  such  failure  of  the  defendant" 
"The  direct  statement  that  it  was  the  duty  of  a  defendant 
to  do  or  not  to  do  a  certain  act  is  a  mere  conclusion  of  law. 
The  rule  is  that  facts  must  be  alleged  from  which 

2.  the  law  will  imply  the  existence  of  the  underlying 
duty."     Pittsburgh,   etc.,   B.    Co,    v.    Lightheiser 

(1904),  163  Ind.  247. 

But  a  complaint,  alleging  facts  from  which  a  breach 

of   a    non-delegable  -duty   to   provide   a   reasonably   safe 

place     of     work     may     be     inferred,     is     good. 

3.  City  of  PL  Wayne  v.  Patterson  (1900),  25  Ind. 
App.  547. 

With  reference  to  the  law  as  above  defined,  does  the 

complaint  show  a  duty  on  the  part  of  the  defendant  to 

protect  plaintiff  from  the  injury  of  which  he  com- 

4.  plains  ?    Does  it  show  a  failure  by  the  defendant  to 
perform  that  duty  ?    Does  it  show  an  injury  to  the 

plaintiff  from  such  failure  of  the  defendant?  The  com- 
plaint, among  other  things,  alleges  that  the  appellee,  by 
the  terms  of  his  employment,  was  required  to  haul  coal 
down  the  cross  entry  onto  the  main  entry ;  that  at  the  point 
where  the  cross  entry  ran  into  the  main  entry  it  was  dark ; 
that  appellant,  unknown  to  appellee,  had  failed  to  take  any 
precautions  whatever  to  prevent  a  driver  coming  out  of  the 
cross  entry  from  colliding  with  a  driver  on  the  main  entry, 
as  the  latter  arrived  at  the  junction  of  the  two  entries ;  that 
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appellant  had  no  flagman  or  watchman  there,  or  any  system 
of  signals  to  warn  one  driver  of  the  approach  of  another; 
that  appellee  believed  that  the  necessary  precautions  had 
been  taken  by  appellant;  that  he  did  not  see  or  hear  the 
other  driver  approaching  until  it  was  too  late  to  avoid  a 
collision,  nor  could  he,  in  the  exercise  of  ordinary  care,  see 
or  hear  him  approaching,  on  account  of  the  darkness  of  the 
place;  that  had  appellant  taken  the  precaution  to  station  a 
watchman  at  said  crossing,  or  had  it  employed  a  system  of 
signals  there,  the  accident  could  not  and  would  not  have 
occurred. 

From  the  facts  set  out,  the  law  will  imply  the  existence 
of  the  "underlying  duty"  as  expressed  in  Pittsburgh,  etc., 
B.  Co.  V.  Lightheiser,  supra.  The  law  imposes  upon  the 
master  the  duty  of  using  reasonable  care  to  furnish  his 
servant  a  safe  place  in  which  to  work,  but  the  complaint 
shows  that  appellant  had  not  only  no  watchman  or  flagman 
at  the  crossing,  nor  any  system  of  signals  to  give  any  warn- 
ing to  one  driver  of  the  approach  of  another,  but  had  taken 
no  precautions  whatever  to  make  the  place  reasonably  safe 
for  its  employes. 

It  is  further  objected  that  the  complaint  does  not  allege 

that   the   injury   would   not  have   occurred   but   for   the 

negligence  of  the  defendant  in  failing  to  have  a 

5.  watchman,  or,  instead  thereof,  a  system  of  signals. 
In  this  proposition  we  cannot  agree  with  counsel. 
It  is  insisted  that  the  complaint  proceeds  upon  the  theory 
that  a  watchman  should  have  been  stationed  at  the  place  in 
question,  or  that  a  system  of  signals  should  have  been  pro- 
vided, and  not  on  the  theory  that  both  were  required ;  that 
the  allegation  of  negligence  is  that  defendant  failed  and 
neglected  to  station  a  flagman  or  watchman  at  said  junc- 
tion, or  to  provide  any  system  of  signs  or  signals — ^not  that 
it  failed  to  do  both,  but  that  it  failed  to  do  one  of  the  two, 
thus  impliedly  aflBrming  that  it  did  the  other.  This  objec- 
tion is  fully  met  by  the  averment  to  which  we  have  re- 
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ferred,  that  no  precautions  whatever  were  taken  to  prevent 
a  collision  between  drivers. 

Further,  it  is  claimed  that  the  complaint  is  bad  in  not 

showing  that  the  appellee  did  not  assume  the  risk.     While 

employes  assume  the  risks  ordinarily  incident  to 

6.  their  employment,  the  rule  is  not  without  exception. 
The  exception  as  stated,  in  Baltimore,  etc.,  R.  Co,  v. 

Rowan  (1886),  104  Ind.  88,  "arises  from  the  obligation  or 
duty  of  the  master  not  to  expose  the  servant  while  con- 
ducting his  business  to  perils  or  hazards  which  might  have 
been  provided  against  by  the  exercise  of  due  care  and 
proper  diligence  upon  the  part  of  the  master.'' 

The  risk  which  the  master  has  created  by  omitting  some 

precaution,  which  in  the  exercise  of  ordinary  care  ought  to 

be  taken,  cannot  be  regarded  as  one  of  the  ordinary 

7.  risks  of  the  employment  assumed  by  the  employe. 
George  v.  ClarJc  (1898),  85  Fed.  608,  29  C.  C.  A. 

374;  Rogers  v.  Leyden  (1891),  127  Ind.  50;  Pantzar  v. 
Tilly  Foster  Iron  Min.  Co.  (1885),  99  N.  Y.  368,  376; 
Anthony  v.  Leeret  (1887),  105  N.  Y.  691.  Appellee  did 
not  assume  the  risk  of  appellant's  negligence  in  failing  to 
take  reasonable  precautions  to  prevent  collisions. 

Assumption  implies  knowledge.     The  complaint  avers 

that  appellee  had  not  at  any  time  "notice,  knowledge,  or 

information"    that    the    defendant    company    had 

8.  failed  and  neglected  to  have  a  watchman  or  a  set 
of  signals  at  said  junction;  but,  on  the  contrary, 

that  he  believed  during  the  entire  time  of  his  employment 
that  said  company  had  taken  the  precaution  to  avoid  col- 
lisions at  said  point  by  having  such  watchman  or  signals 
there.  He  had  worked  in  the  mine  parts  of  two  days  pre- 
vious to  the  accident  He  was  hired  as  a  driver  to  haul 
coal  from  the  rooms  on  the  cross  entry  to  the  main  entry. 
It  is  alleged  that  he  was  driving  in  a  careful  and  cautious 
manner ;  that  the  point  of  intersection  was  dark,  unrelieved 
except  by  the  light  of  his  miner's  lamp  upon  his  cap ;  that, 
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while  thus  driving  in  a  careful  and  cautious  manner,  he 
could  not  see  or  hear  the  driver  approaching  on  the  main 
entry.  He  had  the  right  to  assume,  in  the  absence  of  notice 
to  the  contrary,  that  the  passageway  was  reasonably  safe. 
The  complaint  sufficiently  shows  that  appellant  knew  of 
its  failure  to  provide  precautions  against  collisions.     The 

appellant  being  charged  with  not  having  done  a  cer- 
9.     tain  thing  which  it  was  its  duty  to  do,  the  inference 

follows  that  it  knew  it  did  not  do.  that  thing.  2 
Labatt,  Master  &  Serv.,  §856,  p.  2358 ;  Oeorge  E.  Hcumr 
mond  &  Co.  v.  Schweitzer  (1887),  112  Ind.  246;  Pitts- 
burgh,  etc.,  R.  Co.  v.  Adams  (1886),  105  Ind.  151;  OUo, 
etc.,  B.  Co.  V.  Pearcy  (1891),  128  Ind.  197;  Louisville, 
etc.,  B.  Co.  V.  Utz  (1892),  133  Ind.  265;  Cleveland,  etc., 
B.  Co.  V.  Wynmt  (1885),  100  Ind.  160;  ClarTc  County 
Cement  Co.  v.  Wright  (1897),  16  Ind.  App.  630;  Chicago, 
etc.,  B.  Co.  V.  Wagner  (1897),  17  Ind.  App.  22;  Evans- 
ville,  etc.,  B.  Co.  v.  Mahtt  (1895),  18  Ind.  App:  289; 
Eureka. Block  Coal  Co.  v.  Bridgewater  (1895),  13  Ind. 
App.  333;  Evansville,  etc.,  B.  Co.  v.  Duel  (1893),  134 
Ind.  156.    The  demurrer  was  properly  overruled. 

That  the  verdict  is  contrary  to  law  and  not  sustained  by 
sufficient  evidence  are  the  reasons  given  for  a  new  trial. 

There  was  evidence  tending  to  support  every  ma- 

10.  terial  averment  of  the  complaint.     Among  other 
facts  shown  are  the  following:    The  entry  in  which 

appellee  worked  was  about  seven  feet  wide  and  five  feet 

high.     He  hauled  two  cars  drawn  by  a  mule.     The  cars 

were  so  close  to  the  sides  of  the  entry  that  they 

11.  rubbed  the  ribs  first  on  oiie  side  and  then  on  the 
other  of  the  entry.    The  coal  was  piled  so  high  on 

the  cars  that  it  sometimes  rubbed  the  roof.  Appellee  rode 
on  the  coupling  between  the  cars,  the  only  place  where  he 
could  ride.  He  could  not  walk  and  drive  his  team.  The 
entry  was  dark,  except  for  a  glimmering,  smoky  light  made 
by  the  lard-oil  lamp  fixed  in  his  cap.    He  did  not  see  the 
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driver  on  the  main  entry  until  appellee  got  in  the  main 
entry.  There  was  a  big  pillar  between  him  and  the  main 
entry,  preventing  him  while  in  the  entry  from  seeing  any 
one  on  the  main  entry  coming  from  the  south.  It  was  the 
custom  to  have  a  trapper  or  some  kind  of  signal  to  every 
cross  entry  in  the  mines  in  which  appellee  had  previously 
worked.  There  was  nothing  to  prevent  appellant  from 
having  a  watchman  at  this  particular  point  Appellee  did 
not  get  off  his  car  to  look  as  it  reached  the  main  entry.  He 
testified  that  he  had  not  had  instructions  from  anybody  to 
go  out,  on  reaching  the  junction  of  the  two  entries,  and  look 
for  an  approaching  car.  If  there  was  space  suflBcient  to 
have  enabled  him,  just  before  he  drove  on  the  tracks  of  the 
main  entry,  to  have  gotten  off  of  his  car  and  looked  down 
the  main  entry,  .he  did  not  see  it.  He  relied  upon  signals 
or  a  watchman  to  give  him  warning. 

Whether  the  plaintiff  was  guilty  of  contributory  negli- 
gence in  failing  to  leave  his  car  and  look  for  an  approadi- 
ing  car  was  a  question  which  properly  might  have  been  pre- 
sented to  the  jury. 

The    instructions    are    not    in    the    record,    and 

12.     it    will    be    presumed    that    they    were    properly 
given. 

Judgment  affirmed. 


Ebaus  v.  Board  of  Commissioners  op  the 
County  of  Miami. 

[No.  6,367.  Filed  March  13,  1907.] 
Counties. — Boards  of  Commissionera. — AdnUnistrative  Acts. — 
Appeal  from, — Courthouses. — ^The  action  of  a  board  of  com- 
missioners in  contracting  for  the  construction  of  a  courthouse 
is  administrative;  and  a  taxpayer  cannot  appeal  therefrom 
under  «7859  Bums  1901,  15772  R.  S.  1881. 
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From  Cass  Circuit  Court ;  John  S.  Lairy,  Judge. 

Milton  Kraus  appealed  from  an  order  of  the  Board  of 
Commissioners  of  the  County  of  Miami  to  construct  a  court- 
house. From  an  order  dismissing  such  appeal,  he  again 
appeals.    Affirmed. 

R,  J.  Loveland,  Bailey  &  Cole  and  Antrim  &  McCliviic, 
ioT  appellant. 

F.  D.  Butler,  J.  F.  Lawrence,  Cox  &  Andrews  and  Mc- 
ConneU,  Jenhines,  Jenkines  &  Stuart,  for  appellee. 

Hadlby,  J. — Appellee,  the  Board  of  Commissioners  of 
the  County  of  Miami,  on  December  18,  1905,  entered  into 
a  contract,  in  writing,  with  Lehman  &  Schmitt,  architects, 
for  the  preparation  of  plana  and  specifications  for  a  court- 
house in  said  county,  and  the  superintendence  of  the  con- 
struction thereof.  Appellant,  as  a  taxpayer  and  a^rieved 
thereby,  filed  his  affidavit  and  bond  for  an  appeal  to  the 
Miami  Circuit  Court  from  said  action  of  said  board,  imder 
§7859  Bums  1901,  §5772  R.  S.  1881.  The  cause  was 
transferred  from  the  Miami  Circuit  Court  to  the  Cass  Cir- 
cuit Court,  and  there,  upon  motion  of  appellee,  the  appeal 
was  dismissed.  This  ruling  of  the  court  on  the  motion  to 
dismiss  is  assigned  as  error. 

The  action  of  the  board  in  entering  into  said  contract 
with  Lehman  &  Schmitt  was  an  administrative  act,  and  not 
a  decision  from  which  an  appeal  will  lie  under  said  section. 
Board,  etc.,  v.  Davis  (1894),  136  Ind.  503,  22  L.  R.  A. 
515;  Moffit  v.  Staie,  ex  rel.  (1872),  40  Ind.  217;  Faa-ley 
V.  Board,  etc.  (1891),  126  Ind.  468;  Platter  v.  Board,  etc. 
(1885),  103  Ind.  360;  O'Boyle  v.  Shannon  (1881),  80 
Ind.  159;  Good  v.  BurJc  (1906),  167  Ind.  462;  Potts  v. 
Bennett  (1894),  140  Ind.  71.  This  being  true,  the  motion 
to  dismiss  the  appeal  was  properly  sustained. 

Judgment  affirmed. 

All  concur. 

Vol.  39—40 
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PHHiTiTPS  ET  AL.  t;.  JONES  ET  AL. 

[No.  5,922.  Filed  March  15,  1907.] 
Ck>NTliACTB.  —  Sales. — Real  Property. — Commissiane. — Statutes. — 
A  written  contract  by  the  owners  of  real  property  with  agents 
for  the  sale  of  such  property  for  a  commission,  which  fixes  no 
compensation,  but  which  contains  a  provision:  ''To  be  a  lien 
during  existence"  all^^ed  to  mean  that  by  oral  agreement  of 
the  parties,  such  agents  were  to  receive  the  amount  received  in 
excess  of  the  stipulated  contract  price,  is  not  sufficient  under 
f  6629a  Bums  1901,  Acts  1901,  p.  104,  requiring  such  contracts 
to  be  in  writing. 

From  Clay  Circuit  Court ;  Presley  0.  Colliver,  Judge. 

Action  by  Thomas  Phillips  and  another  against  Samuel 
Jones  and  others.  From  a  judgment  for  defendants,  plain- 
tiffs appeal.     Affirmed. 

A.  W.  Knight,  for  appellants. 

L.  F.  Tilley,  for  appellees. 

RoBY,  P.  J. — ^The  trial  court  sustained  a  demurrer  for 
want  of  facts  to  the  single  paragraph  of  the  appellants' 
complaint,  and,  upon  their  refusal  to  plead  further,  ren- 
dered judgment  against  them,  from  which  the  appeal  is 
taken.  The  assignment  of  error  is  that  the  court  erred  in 
sustaining  said  demurrer. 

It  was  averred  in  the  complaint  that  the  appellants  were 
partners;  that  appellees  Jones  and  Jones  were  husband 
and  wife,  and  on  October  21,  1904,  were  the  owners  in 
fee  simple  as  tenants  by  the  entirety  of  certain  described 
real  estate  in  the  city  of  Brazil ;  that  on  said  date  appellees 
Jones  and  Jones,  being  desirous  of  selling  said  property, 
gave  an  option  in  writing  to  appellants  to  sell  the  same  for 
them  at  the  price  of  $950  to  any  person  willing  tp  buy,  and 
agreed  to  make  a  deed  to  any  purchaser  that  appellants 
might  procure  within  thirty  days  from  said  date;  that 
within  such  time  appellants  found  a  buyer  for  said  prop- 
erty at  the  price  of  $1,160,  and  thereupon  offered  to  pay  to 
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said  appellants  the  sum  of  $950  named  in  the  option,  and 
at  the  same  time  demanded  of  them  a  deed  for  said  prop- 
erty in  order  to  close  said  sale,  but  said  appellants  refused 
to  execute  such  deed,  and  in  a  short  time  sold  said  property 
to  the  appellee  Wetnight,  who  is  alleged  to  have  had  knowl- 
edge at  and  prior  to  the  time  he  bought  said  real  estate  of 
all  the  facts  herein  averred.  The  instrument  filed  with  the 
complaint  is  in  terms  as  follows: 

''Sale  Contract. 
Phillips  &  Weaver,  agents. 

Gentlemen :  I  have  for  sale  the  following  described 
property,  to  wit:  Part  of  Lot  No.  2  in  Hendrix's 
Eighth  Addition  to  the  city  of  Brazil,  located  at  Nos. 
402,  406,  408  and  414  North  Hoosier  street  in  the 
city  of  Brazil. 

I  hereby  place  the  above  property  in  the  hands  of 
the  aforesaid  agents,  and  authorize  its  sale  for  the 
price  of  $950,  and,  when  said  agents  find  a  customer 
who  is  ready  and  willing  to  purchase  said  property  at 
the  price  above  named,  I  agree  to  convey  the  same,  by 
good  and  suflBcient  warranty  deed  and  to  furnish  an 
abstract  of  title  showing  the  same  free  of  all  encum- 
brances. Giving  agents  control  of  the  same  for  a 
period  of  thirty  days  from  date.  To  be  a  lien  during 
existence.  Samuel  Jones. 

Sarah  Jones." 

It  is  further  averred:  "That  said  written  instrument, 
executed  by  defendants  Jones  and  Jones  to  the  plaintiffs 
herein,  contained  the  expression  %  be  a  lien  during  ex- 
istence,' which  was  understood,  construed  and  interpreted 
by  said  defendants  Jones  and  Jones  and  the  plaintiffs,  and 
was  by  all  said  parties  agreed  to  mean,  that  said  plaintiffs 
were  to  receive  as  a  commission  for  procuring  a  purchaser 
for  said  real  estate  the  difference  between  the  price  fixed 
in  the  option  and  such  price  as  plaintiffs  could  obtain  there- 
for, and  that  such  difference,  which  amounted  to  $200, 
should  be  a  lien  upon  said  real  estate." 
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The  act  of  March  5,  1901  (Acts  1901,  p.  104,  §6629a 
Bums  1901),  is  as  follows:  "That  no  contract  for  the 
payment  of  any  sum  of  money  or  thing  of  value,  as  and  for 
a  commission  or  reward  for  the  finding  or  procuring,  by 
one  person,  of  a  purchaser  for  the  real  estate  of  another 
shall  be  valid^  unless  the  same  shall  be  in  writing,  signed 
by  the  owner  of  such  real  estate  or  his  legally  appointed 
and  duly  qualified  representative."  Commissions  for  the 
sale  of  real  estate  cannot  be  recovered  since  the  passage  of 
this  act,  unless  a  contract  in  writing,  signed  by  the  owner, 
promising  to  pay,  is  shown.  Beahler  v.  Clark  (1904),  32 
Ind.  App.  222 ;  Isphording  v.  Wolfe  (1905),  36  Ind.  App. 
250.  The  contract  relied  upon  oontained  no  promise  to 
pay  any  sum  of  money  or  thing  of  value.  By  it  Jones  and 
Jones  agree  to  sell  the  real  estate  described  for  $960.  It  is 
entirely  silent  as  to  any  commission  to  be  paid  by  them  for 
making  such  sale.  It  is  not,  therefore,  a  sufficient  contract 
under  the  statute.  SpranJcle  v.  Trulove  (1899),  22  Ind. 
App.  577;  WiUtach  v.  Heyd  (1890),  122  Ind.  674;  Lee 
V.  Hills  (1879),  66  Ind.  474;  Carskaddon  v.  City  of  Satdh 
Bend  (1896),  141  Ind.  696;  Ridgway  v.  Ingram  (1875), 
60  Ind.  145,  19  Am.  Rep.  706.  The  court  did  not  err  in 
sustaining  a  demurrer  to  the  complaint. 

Judgment  affirmed. 

Hadley,  Rabb  and  Comstock,  JJ.,  and  Myers,  C.  J., 
concur.    Watson,  J.,  absent. 


LouiSYiLLE  &  Nashville  Railroad  Company 

V.   YiNTARD. 

[Nob.  5,397  and  5,926.  Filed  November  27,  1906.  Rehearing  de- 
nied March  15,  1907.] 

1.  New  Trial. — Motion  for, — When  Made, — ^A  motion  for  a  new 
trial  should  ordinarily  be  made  during  the  term  within  which 
judgment  was  rendered;  but  if  judgment  be  rendered  on  the 
last  day  thereof,  the  motion  may  be  filed  on  or  before  the  first 
day  of  the  next  term.     p.  631. 
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2.  New  Trial.  —  After-Discovered  Causes. — Action  for, — When 
Filed, — ^Where  causes  for  a  new  trial  are  discovered  after  the 
term  within  which  judgment  is  rendered,  a  complaint  for  a  new 
trial  may  be  filed  within  one  year  from  the  date  of  judgment 
and  not  later  than  the  second  term  of  court  after  such  dis- 
covery,   p.  632. 

3.  Appeal. — Right  of,  where  New  Trial  is  Asked  Subsequently 
in  Trial  Court, — ^An  application  for  a  new  trial  under  1572 
Bums  1901,  §563  R.  S.  1881,  for  after-discovered  causes,  does 
not  preclude  the  prosecution  of  an  appeal  from  the  judgment 
theretofore  rendered  in  such  cause,    p.  632. 

4.  Action. — New  Trial. — After-Discovered  Causes, — ^An  applica- 
tion for  a  new  trial  under  §572  Bums  1901,  §563  R.  S.  1881, 
for  after-discovered  causes,  constitutes  an  independent  action, 
p.  632. 

5.  New  Trial. — After-Discovered  Causes, — Railroads. — Setting 
Fires, — Evidence  that  a  barn  was  burning  before  a  train  had 
come  within  a  half  mUe  of  it  is  material,  in  an  action  against 
the  company  for  negligently  burning  the  bam,  and  is  not 
cumulative,  where  no  evidence  on  such  fact  was  introduced  at 
the  original  hearing,    p.  632. 

6.  Pleading. — Complaint, — Facts, — Conclusions, — New  Trial, — 
After-Discovered  Causes. — ^A  complaint  for  a  new  trial  on  ac- 
count of  after-discovered  causes,  must  set  out  the  facts  show- 
ing diligence  in  ascertaining  the  evidence,  conclusions  of  the 
pleader  as  to  diligence  being  disregarded,    p.  633. 

7.  New  Trial. — After-Discovered  Causes, — Granting  of,  in  Dis- 
favor.— Courts  do  not  favor  the  granting  of  new  trials  because 
of  newly-discovered  evidence,  and  will  do  so  only  on  unequivocal 
evidence  of  diligence,    p.  634. 

8.  Same. — Diligence, — Railroads. — Setting  Fires. — A  new  trial 
because  of  newly-discovered  evidence  should  be  refused,  in  a 
case  in  which  a  railroad  company  was  charged  with  negligently 
setting  plaintiff's  bam  on  fire,  where  the  newly-discovered  evi- 
dence was  that  of  a  neighbor  who,  to  the  knowledge  of  the  com- 
pany, was  present  at  the  fire  and  lived  in  the  immediate  vicin- 
ity and  the  company  had  not  asked  him  anything  about  such 
fire.    p.  634. 

9.  Trial.  —  Answers  to  Interrogatories. — Railroads, — Setting 
Fires. — ^Answers  to  interrogatories  to  the  jury,  in  an  action 
against  a  railroad  company  for  setting  fires  because  of  the 
negligent  operation  of  its  engine,  that  the  spark-arrester  was 
good;  that  the  engineer  was  unskilful  and  that  more  steam 
was  used  than  necessary  to  ascend  the  grade,  are  not  irrecon- 
cilable with  a  verdict  for  plaintiff,    p.  634. 
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10.  Trial.  —  Railroads,  —  Setting  Fires. — Question  far  Jury, — 
Whether  plaintiff's  bam  was  set  on  fire  by  defendant's  engine, 
because  of  an  excessive  use  of  steam,  is  a  question  for  the  jury, 
p.  635. 

11.  EviDENCB. — Railroads, — Setting  Fires. — Other  Fires  Set  by 
Same  Engine. — In  an  action  against  a  railroad  company  for 
negligently  setting  fires,  evidence  of  other  fires  set  by  the  same 
engine  is  admissible,    p.  635. 

12.  Trial. — Failure  of  Proof. — Railroads. — Setting  Fires, — 
Proximate  Cause. — ^Where  plaintiff  alleges  that  defendant  rail- 
road company,  by  overtaxing  its  engine,  negligently  set  his 
bam  on  fire,  his  proof  must  show  that  such  overtaxing  was  the 
proximate  cause  of  the  emission  of  the  sparks  setting  such  fire, 
p.  635. 

From  Gibson  Circuit  Court;  0.  M.  Welborn,  Judge. 

Action  by  Oeorge  Vinyard  against  the  Louisville  & 
Nashville  Railroad  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

Oilchrist  &  DeBruler,  for  appellant 

Q.  V.  Menzies  and  C.  M.  Spencer,  for  appellee. 

RoBY,  J. — The  appellee's  complaint  was  in  one  para- 
graph. He  avers  that  he  was  the  owner  of  a  bam  situated 
near  the  line  of  appellant's  railroad,  and  that  it  so  n^li- 
gently  operated  one  of  its  engines  that  sparks  of  fire  were 
thrown  from  said  engine  into  or  upon  said  bam,  setting  fire 
to  and  destroying  it,  to  his  damage.  The  averment  of  negli- 
gence is:  "That  said  sparks  of  fire  and  burning  cinders 
were  emitted  from  said  engine  on  the  date  aforesaid,  either 
by  the  defective  condition  of  said  engine  on  the  date  afore- 
said, or  by  the  defective  construction  of  said  engine,  or  by 
the  careless  and  negligent  manner  in  which  said  engine  was 
operated  on  said  date  by  the  defendant."  There  was  no 
motion  to  require  the  complaint  to  be  made  more  specific, 
the  issues  were  formed  by  a  general  denial,  cause  was  sub- 
mitted to  the  jury  upon  the  theory,  acquiesced  in  by  all  con- 
cerned, that  the  appellee  might  recover  upon  proof  of  the 
destruction  of  his  building  by  fire  from  said  locomotive  and 
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the  negligence  of  the  defendant  in  some  one  of  the  respects 
charged.    Verdict  for  $650,  with  answers  to  interrogatories. 

Appellant's  motion  for  judgment  on  answers  to  inter- 
rogatories, notwithstanding  the  general  verdict,  was  over- 
ruled, as  was  also  its  motion  for  a  new  trial.  Judgment  on 
the  verdict  was  rendered  May  6,  1904.  From  this  judg- 
ment appellant  prosecuted  a  term-time  appeal,  its  bond 
being  filed  on  May  20,  and  said  cause  being  No.  6,897.  On 
January  2,  1905,  it  filed  its  complaint  in  the  circuit  court, 
setting  out  therein  the  rendition  of  said  judgment,  and  the 
pleadings  and  proceedings  therein  had,  by  which  it  is  made 
to  appear,  among  other  things,  that  the  material  fact  in 
issue  was  whether  the  bam  was  set  on  fire  by  sparks  from 
the  engine  drawing  its  east-bound  freight-train.  Circum- 
stances upon  which  the  affirmative  inference  depends  are 
also  detailed,  and  it  is  averred  that  there  was  no  evidence 
introduced  tending  to  show  that  the  bam  was  on  fire  before 
the  train  and  engine  in  question  passed,  and  that  it  can  be 
proved  by  a  person  named  that  said  bam  was  on  fire  before 
the  engine,  from  which  it  is  claimed  said  fire  originated, 
had  passed  said  bam,  and  when  said  engine  was  one-half 
mile  distant  therefrom.  The  affidavit  of  the  witness  and 
the  transcript  of  the  evidence  given  on  the  trial  of  the  cause 
are  made  a  part  of  the  complaint.  To  this  pleading  appel- 
lee demurred  for  want  of  facts,  and  such  demurrer  was  sus- 
tained. Appellant  refused  to  plead  further,  and  judgment 
was  rendered  against  it,  from  which  judgment  it  also  prose- 
cutes a  term-time  appeal  (No.  5,926),  assigning  error  upon 
the  action  of  the  court  in  sustaining  said  demurrer.  The 
causes  were,  upon  the  motion  of  appellant,  assented  to  by 
appellee,  consolidated.  Oldfather  v.  Zent  (1894),  11  Ind. 
App.  430. 

A  motion  for  a  new  trial  must  be  made  during  the  term 

at  which  the  verdict  or  decision  is  rendered,  except  it  be 

rendered  on  the  last  day  of  the  term,  when  it  may 

1.  be  made  on  the  first  day  of  the  following  term. 
§570  Bums  1901,  §561  R.  S.  1881;  Dugdale  v. 
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Doney  (1903),  30  Ind.  App.  240;  Richardson  v.  Stephen- 
son (1906),  38  Ind.  App.  339. 

Where  causes  for  a  new  trial  are  discovered  after  the 
term  at  which  the  verdict  or  decision  is  rendered,  applica- 
tion therefor  may  he  made  by  complaint     §572 

2.  Bums  1901,  §563  R.  S.  1881.     Application  under 
§572,  supra,  cannot  he  made  more  than  one  year 

after  final  judgment,  and  not  later  than  the  second  term 
after  discovery.  The  complaint  for  a  new  trial  in  the  case 
at  bar  was  filed  within  the  time  limit  The  right  to  insti- 
tute such  a  proceeding  is  not  in  terms  restricted  to  causes 
in  which  no  appeal  has  been  taken  and  no  good 

3.  reason  for  inserting  such  restriction  by  construction 
has  been  stated.    If  the  original  judgment  should  be 

aflBrmed  by  the  Appellate  Court,  it  will  have  no  greater 
validity  than  it  had  prior  to  the  appeal,  and,  if  it  should 
be  reversed,  the  losing  party  will  certainly  have  no  cause 
to  complain. 

An  application  under  §572,  supra,  constitutes  an  inde- 
pendent   action.    Davis    v.     Davis    (1896),     145 

4.  Ind.      4;      Hines      v.      Driver      (1885),      100 
Ind.    315. 

The  newly-discovered  evidence  set  out  in  the  complaint 

for  a  new  trial  is  material.  It  goes  directly  to  the  issue. 

If  the  bam  was  burning  when  the  engine  was  one- 

5.  half  mile  distant,  and  while  it  was  approaching  the 
building,  it  was  physically  impossible  for  it  to  have 

set  the  fire,  and  the  action  fails.  The  proposed  evidence  is 
also  shown  not  to  be  cumulative. 

If  the  averments  show  a  suflScient  excuse  for  not  pro- 
ducing the  witness  at  the  trial,  then  the  demurrer  to  the 
complaint  for  a  new  trial  should  have  been  overruled.  The 
averments  in  that  regard  are:  That  the  appellant  "dili- 
gently searched  and  inquired  for  all  evidence  which  would 
tend  to  sustain  its  defense,  *  *  *  and  was  unable  to 
find  any  other  evidence  than  was  offered  by  it;"  that  as 
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soon  as  it  was  informed  of  the  burning  of  the  bam  and 
appellee's  claim  it  made  diligent  inquiries  of  five  persons 
named  "and  all  other  persons  in  the  neighborhood  of  said 
bam,  who  would  be  likely  to  know  any  facts  in  relation  to 
the  burning  of  said  bam,  and  caused  inquiries  to  be  made 
of  every  prominent  man  at  the  station  of  Upton,  which 
was  within  a  short  distance  of  said  bam,  and  from  which 
station  said  bam  could  be  clearly  seen,  to  ascertain  whether 
said  bam  was  on  fire  before  the  passing  of  said  engine;" 
that  on  two  occasions  thereafter  it  caused  diligent  inquiry 
again  to  be  made  of  other  persons  who  would  be  likely  to 
know  anything  of  the  matter,  and  was  unable  to  find  wit- 
nesses who  would  testify  as  to  whether  it  was  or  was  not 
on  fire  before  the  engine  passed. 

The    sufficiency    of    the    complaint     in    this    respect 

depends     upon     the     facts     stated,  and     not     upon     the 

conclusion    of    the    pleader,    as    to    the    use    of 

6.  diligence.  Campbell  v.  Nixon  (1900),  25  Ind. 
App.    90. 

The  affidavit  of  the  witness,  whose  testimony  forms  the 
basis  of  the  application,  is  to  the  effect  that  on  the  morning 
of  August  19,  one  of  appellant's  trains  went  on  a  side-track 
at  Upton  station,  and  stood  there  waiting  for  the  train,  the 
engine  of  which  is  averred  to  have  set  the  fire  complained 
of;  that,  while  said  train  was  standing  on  the  switch,  the 
affiant  went  to  the  caboose  and  engaged  in  conversation  with 
the  conductor;  that,  while  so  engaged  in  conversation,  he 
looked  through  a  window  of  the  caboose  and  saw  smoke 
issuing  from  an  opening  in  the  north  side  of  said  bam,  at 
a  time  five  or  six  minutes  before  the  south-bound  train, 
which  is  averred  to  have  caused  the  fire,  had  reached  said 
station;  that  he  supposed,  when  he  saw  the  smoke  issuing 
from  the  bam,  that  it  was  dust,  caused  by  throwing  hay 
into  the  bam,  but  learned  afterward  that  no  hay  had  been 
put  into  it  at  that  time ;  that,  because  of  such  supposition, 
he  gave  no  alarm ;  that  after  the  west-bound  train  passed  the 
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station  he  rode  in  the  caboose  one  hundred  thirty  or  one 
hundred  forty  yards  from  the  siding,  then  walked  about 
one  hundred  yards  to  the  house,  heard  the  alarm  of  fire, 
and  saw  the  bam  apparently  enveloped  in  flames,  where- 
upon he  ran  to  the  place  and  assisted  in  the  effort  to  put 
out  the  fire.  The  witness  being  present  at  the  fire,  inquiry 
from  the  persons  there  present  would  have  conveyed  full 
information  before  the  trial.  His  presence  in  the  imme- 
diate vicinity  was  known  to  appellant's  conductor.  It  ap- 
pears that  he  resided  in  the  immediate  vicinity,  and  would 
therefore  come  within  the  range  of  inquiry  which  is  averred 
to  have  been  diligently  conducted. 

Courts    do    not    favor    reopening    causes    for    newly- 
discovered    evidence,    and    will    only    do    so    when    the 
evidence    of    diligence    is    unequivocal.    Chicago, 

7.  etc.,    R.     Co.    V.     McKeehan     (1892),     5     Ind. 
App.    124. 

The  facts  stated  do  hot  .show  a  sufficient  excuse  for 

failing  to  see  the  witness   before  the  trial  (Huntington 

White  Lime  Co.  v.  Mock  [1896],  14  Ind.  App. 

8.  221;  Crumrine  v.  Estate  of  Crumrine  [1896],  14 
Ind.  App.  641),  or  for  failing  to  learn  from  the  con- 
ductor of  such  witness  and  his  opportunities  for  observation. 
Pemberton  v.  Johnson  (1888),  113  Ind.  538.  There  was 
therefore  no  error  in  sustaining  the  demurrer  to  the  com- 
plaint for  a  new  trial.  This  conclusion  requires  an  ex- 
amination of  the  questions  presented  by  the  assignment  of 
errors  in  the  appeal  from  the  original  judgment. 

The  first  assignment  is  that  the  court  erred  in  overruling 

appellant's  motion  for  judgment  upon  the  interrogatories, 

notwithstanding  the  general  verdict.     The  answers 

9.  show  that  the  engine  in  question  was  equipped  with 
a  sufficient  spark-arrester,  but  that  the  engine  was 

not  operated  by  a  skilled  engineer,  and  that  the  engineer 
used  more  steam  than  was  required  to  get  up  the  grade.  It 
having  been  averred,  as  a  basis  for  liability,  that  the  engine 
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was  negligently  operated,  to  the  damage  of  appellee's  prop- 
erty, the  answers  to  interrogatories  must  state  facts  incon- 
sistent with  the  general  verdict  in  order  to  authorize  a 
judgment  notwithstanding  it. 

Appellant  argues  that  the  use  of  too  much  steam  had  no 

connection  with  the  emission  of  sparks  and  the  setting  of 

fire  thereby.    Whether  it  had  or  could  have  such  con- 

10.  nection  is  a  matter  of  fact  which  was  within  the 
exclusive  province  of  the  jury.     The  answers  to 

interrogatories  are  not  inconsistent  with  the  general  verdict 
upon  that  proposition,  and  the  motion  was  therefore  cor- 
rectly overruled. 

The  second  assignment  is  that  the  court  erred  in  over- 
ruling appellant's  motion  for  a  new  trial. 

One  reason  given  for  a  new  trial  was  that  the  evidence 

does  not  support  the  verdict     The  verdict  can  only  stand 

upon  the  charge  of  the  negligent  operation  of  the 

11.  engine.     Appellant  asserts  that  there  is  no  evidence 
of  such  negligent  operation.     Appellee's  contention 

is  that  the  evidence  of  other  fires  set  by  appellant's  engine 
was  admissible  as  tending  to  show  the  negligent  operation 
of  the  one  in  question.  This  doctrine  may  be  granted, 
although  some  diflBculty  seems  to  exist  in  its  application. 
Cleveland,  etc.,  R.  Co.  v.  Loos  (1906),  38  Ind.  App.  1. 

The  doctrine  cannot  be  used  to  meet  the  defect  in  appel- 
lee's proof.     The  negligent  operation  relied  upon  in  this 
case  consists  in  the  use  of  too  much  steam,  while  the 

12.  engine  was  passing  the  premises.  The  appellant 
introduced  evidence  tending  to  show  that  no  connec- 
tion existed  between  the  amount  of  steam  used  and  the. 
escape  of  fire  charged.  The  finding  of  the  jury  was  con- 
clusive in  disposing  of  the  motion  for  judgment,  notwith- 
standing the  general  verdict,  but  the  burden  of  proving  the 
connection  between  the  negligent  operation  and  the  injury 
complained  of  was  upon  appellee.  In  the  absence  of  evi- 
dence to  sustain  the  finding,  there  being  evidence  to  the 


€M        APPELLATE  COUKT  OF  INDIANA, 
Sted  Gol  v.  SBitii-<39  Ind.  App.  636. 


cc&tmx,  tbe  motion  for  a  new  trial  ongfat  not  to  have  been 
aremJed. 

Tbe  j-jdcment  will  therefore  be  reversed,  costs  occasioned 
bv  the  appeal  in  No.  5,926  are  taxed  to  the  appellant,  and 
the  caode  is  icmanded  for  further  proceedings. 


lMLAin>  Steel  Company  r.  Smith. 

[Nol  5,239.    FOed  October  31,  1905.    Decided  in  Supreme  Court, 
March  15,  1907.] 

1.  Masi^  and  SotVANT.^nSa/e  Place.— Ntn^DelegcAle  Duty  to 
Provide. — ^Where  the  master  pats  the  servant  at  work  in  a  place 
where  sodi  serrant  cannot  watch  the  operation  of  a  moving 
crane  whidi  neeessarily  makes  his  place  of  work  dangerous. 
It  is  the  master^s  non-dd^able  duty  to  provide  a  sufficient 
means  of  warning  to  prevent  his  injury,    p.  644. 

2.  TuiAJU. — InUfTOffataries  to  Jury. — Purpose. — ^It  is  not  neces- 
sary for  the  answers  to  the  interrogatories  to  establish  plain- 
tiflTs  right  to  recover,  where  the  general  verdict  is  in  his  favor; 
nor  does  an  inconsistency  in  such  answers  affect  such  general 
verdict    p.  645. 

3.  Same.  —  Anewere  to  Interrogatories.  —  General  VerdicL  — 
Where  the  general  verdict  is  not  irreconcilable  with  the  answers 
to  the  interrogatories  to  the  jury  under  any  supposable  evidence 
admissible,  the  general  verdict  controls;  and  no  inferences  will 
be  indulged  in  favor  of  such  answers,  but  all  inferences  will  be 
indulged  in  support  of  the  general  verdict,    p.  645. 

4.  Mastfeb  and  Sebvant. — Assumption  of  Risk. — Master^s  Negli- 
genee. — The  servant  does  not  assume  the  risk  of  the  master's 
negligence,    p.  645. 

5.  Same.  —  Contributory  Negligence.  —  QujssUon  for  Jury. — 
Whether  the  servant  assumed  the  risk  of  injury  from  a  moving 
crane,  while  at  work  in  a  i>osition  where  he  could  not  see  its 
movements;  and  whether  he  was  guilty  of  contributory  n^li- 
gence  in  working  at  such  place,  were  questions  for  the  jury, 
p.  645. 

6.  Trial. — Interrogatories  to  Jury. — Master  and  Servant. — Con- 
tributory Negligence. — Answers  to  interrogatories  to  the  jury 
showing  that  the  plaintiff  was  set  to  work  in  a  place  where  he 
could  not  watch  the  movements  of  a  swinging  crane;  that  while 
engaged  in  his  work  the  master  directed  another  servant,  who 
could  not  watch  plaintiff,  to  operate  such  crane,  and  that  by 
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reason  thereof,  without  any  warning  to  plaintiff,  he  was  in- 
jured, are  not  in  irreconcilable  conflict  with  a  general  verdict 
for  plaintiff,    p.  645. 

7.  Trial. — Instructions, — Modification, — How  Considered, — Stat- 
utes.— ^Under  §644a  Bums  1905,  Acts  1903,  p.  338,  §1,  an  in- 
struction requested  by  a  party,  but  modified  by  the  court,  is 
regarded  as  a  requested  instruction  refused,  and  the  modified 
instruction  is  regarded  as  one  given  by  the  judge  on  his  own 
motion,    p.  648. 

8.  Same.  —  Instructions,  —  Dating  Exceptions.  —  An  exception, 
under  §644a  Bums  1905,  to  the  giving  or  refusal  to  give  an 
instruction,  must  be  dated,  as  well  as  signed,    p.  648. 

9.  Same. — Instructions, — Joint  Exceptions, — An  exception  to  ''all 
of"  certain  instructions  is  joint,    p.  648. 

10.  Appeal. — Trial, — Instructions. — Exceptions, — Where  proper 
exceptions  to  the  giving  of  instructions  are  not  taken,  and  the 
giving  of  such  instructions  is  assigned  as  a  reason  for  a  new 
trial,  no  question,  on  appeal,  can  be  presented  as  to  such  in- 
structions,   p.  649. 

11.  Same. — Briefs, — Instructions  not  questioned  in  the  "points" 
in  the  brief,  on  appeal,  will  not  be  considered,    p.  649. 

12.  Trial. — Instructions, — Excepting  to, — Under  §544a  Bums 
1905,  Acts  1903,  p.  838,  §1,  the  judge  is  required  to  indicate 
whidi  of  requested  instructions  are  given  and  which  refused; 
and  the  parties  must  note  their  exceptions  to  the  court's  rulings 
if  they  desire  to  save  any  questions  thereon,    p.  649. 

13.  Appeal.  —  Evidence.  —  Briefs.  —  New  Trial.  —  Setting  Out 
Record  to  Present  Questions, — ^Where  the  appellant  assigns 
error  on  the  overruling  of  his  motion  for  a  new  trial,  rulings 
on  evidence  being  included  therein,  *he  must  set  out  in  his  brief 
so  mueh  of  the  record  as  presents  the  questions  involved  in  such 
rulings  on  the  evidence,    p.  650. 

14.  Same.  —  Aviswers  to  Interrogatories,  —  Erroneous,  —  When 
Harmless, — ^Where  erroneous  answers  are  made  to  interroga- 
tories to  the  jury,  they  are  harmless,  where,  if  answered  as 
desired,  they  would  not  overcome  the  general  verdict,    p.  650. 

From  Laporte  Superior  Court;  Charles  11.  Truesdell, 
Special  Judge. 

Action  by  Fred  Smith  against  the  Inland  Steel  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals. 
(Appealed  to  the  Supreme  Court  under  subd.  3,  §1337] 
Bums  1901,  Acts  1901,  p,  665,  §10,  See  168  Ind.  245.) 
Affirmed. 
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N.  L.  Agnew  and  H.  E.  Cutler,  icfr  appellant 
Peter  CrumpaeJcer  and  D.  J.  Maran,  for  appellee. 

BukCK,  J. — ^The  appellee  reooyered  judgment  against  the 
appellant  for  a  personal  injury.  In  the  complaint  it  was 
shown  that  the  appellant  owned  and  operated  a  large  steel 
manufacturing  plant  at  Indiana  Harbor ;  that  on  the  morn- 
ing of  June  12,  1902,  the  appellee  was  employed  by  the 
appellant ;  that  through  its  officers  and  agents  the  appellant 
directed  the  appellee  to  engage  in  the  work  of  fastening 
certain  cleats,  for  the  hanging  of  electric  wires,  to  a  certain 
tall  pillar  in  appellant's  mill,  which  direction  was  a  reason- 
able one,  and  the  appeUee  obeyed  it,  as  it  was  his  duty  to 
do;  that  the  cleats  were  put  on  by  passing  a  bolt  throu^ 
the  iron  of  said  pillar  and  screwing  a  nut  down  on  the  bolt, 
so  as  to  hold  the  cleat  firmly  in  place ;  that  in  order  to  do 
the  work  the  appellee  was  directed  by  the  appellant  to  dimb 
up  on  a  certain  horizontal  beam  and  to  stand  on  the  flange 
thereof  and  on  the  angle-iron  attached  to  the  pillar,  which 
was  a  reasonable  direction,  and  the  appellee  obeyed  it;  that 
in  order  to  retain  his  foothold,  which  was  very  sli^t  and 
precarious,  and  to  do  the  work  which  he  was  required  to 
do,  it  was  necessary  that  he  put  his  arm  around  the  up]>er 
portion  of  the  pillar  at  some  distance  above  the  horizontal 
beam,  and  he  did  so;  that  he  put  his  left  arm  around 
the  pillar  in  order  to  hold  himself  in  the  i)osition  in  whidi 
it  was  necessary  for  him  to  be  to  do  the  work ;  that  at  that 
time,  and  for  some  days  prior  thereto,  the  appellant  used, 
operated  and  had  charge  of  a  certain  large  traveling  crane, 
which  was  operated  and  moved  over  the  horizontal  beam  so 
attached  to  the  pillar,  which  crane  was  a  part  of  the  equip- 
ment of  the  building  and  plant ;  that  when  he  was  in  this 
position,  with  his  arm  around  the  pillar,  in  dischai^  of 
his  duty,  the  appellant  knew,  or  ought  to  have  known,  the 
dangerous  position  in  which  appellee  was  placed;  that  he 
was  in  full  view  of  the  agents  and  representatives  of  the 
appellant  operating  the  crane ;  that  it  was  necessary  for  him 


NOVEMBER  TERM,  1906.  639 

Inland  Steel  Co.  v.  Smith — 39  Ind.  App.  636. 

to  work  with  his  back  to  the  crane,  and  he  did  so  work,  and 
in  this  position  he  could  not  see  the  crane  moving  or  ap- 
proaching him;  that  his  work  necessarily  engrossed  his 
entire  attention,  and  he  could  not  see  and  did  not  know  the 
crane  was  being  operated  over  the  beam  by  the  pillar  about 
which  he  had  his  left  arm,  and  he  had  no  reason  to  suspect 
that  the  crane  was  being  operated  or  would  be  operated 
while  he  was  in  this  position,  without  notice  to  him,  so 
that  he  might  protect  himself  from  injury,  which  he  could 
and  would  have  done  if  warned  or  notified ;  that  the  appel- 
lant did  not  give  him  any  notice  or  warning  that  the  crane 
was  being  used,  and  he  did  not  know  of  that  fact  or  of  the 
danger  therefrom;  that  while  he  was  in  the  position  de- 
scribedy  in  obedience'  to  said  orders,  and  in  the 
careful  performance  of  his  duties,  and  wholly  without 
fault  on  his  part,  the  appellant  negligently,  without  warn- 
ing or  notice  to  him,  ran  the  traveling  crane  noiselessly  and 
quietly  down,  against  and  upon  him;  that  the  appellant 
negligently  failed  to  equip  the  crane  with  a  bell  or  other 
means  for  the  purpose  of  warning  persons  that  might  be 
injured  by  it  when  it  was  put  in  motion,  and  negligently 
constructed  the  crane  so  that  in  passing  the  pillar  on  the 
horizontal  beam  it  passed  very  close  to  it;  that  appellee  did 
not  know  the  crane  was  being  operated  on  the  horizontal 
beam,  and  did  not  know  of  the  danger  of  his  position,  and 
did  not  know  that  the  crane  would  not  clear  the  beam  in 
such  manner  that  his  arm  would  not  be  caught  by  it,  as 
hereinafter  stated;  that  at  the  time  of  his  injury  and  the 
time  of  running  the  crane  down  upon  him  the  Indiana 
Bridge  Company,  by  its  officers,  agents  and  employes,  was 
engaged  in  placing  certain  large  iron  or  steel  plates  in  the 
floor  of  the  building  and  riveting  them  to  the  beams  thereof ; 
that  this  work  made  a  great  deal  of  noise,  so  that  it  was 
impossible  for  the  appellee  to  hear  the  slight  noise  made  by 
the  moving  of  the  crane ;  that  the  crane  was  negligently  run 
against  and  upon  the  appellee  by  the  appellant,  and  thereby 
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and  by  reason  of  said  negligence  of  the  appellant  he  was 
crushed,  mangled,  mutilated,  bruised  and  lacerated — de- 
scribing his  injuries  and  stating  his  damages,  etc 

The  appellant  does  not  suggest  any  defect  in  the  com- 
plaint, but  in  its  brief  it  is  said  that  it  may  be  sufBcient 
to  show  a  cause  of  action,  and  we  are  asked  to  consider  it 
in  connection  with  the  evidence  and  the  answers  to  the 
interrogatories  to  the  jury  returned  with  the  general  ver- 
dict By  these  answers  to  interrogatories,  the  history  of 
the  injury  is  related,  and  much  of  what  is  thus  found  spe- 
cially is  substantially  in  agreement  with  the  averments  of 
facts  in  the  complaint.  The  crane  was  owned  by  the  appel- 
lant and  was  operated  by  John  Xelles,  an  employe  of  the 
appellant,  and  it  was  traveling  from  east  to  west.  Nelles 
was  in  a  cage  suspended  below  the  crane  at  the  north  end 
thereof  within  a  few  feet  of  the  north  rail,  on  which  the 
crane  traveled,  and  he  was  required  to  look  southward  whUe 
operating  the  crane.  There  was  no  evidence,  it  was  found, 
that  the  crane  had  moved  that  morning,  prior  to  the  time 
of  the  injury.  The  appellee,  on  that  morning  before  his 
injury,  had  bored  four  or  five  holes  in  the  columns,  above 
the  track  on  which  the  crane  traveled,  and  he  had  been  thus 
engaged  about  thirty  minutes.  At  the  time  of  his  injury 
he  was  engaged  in  fastening  a  cleat  upon  one  of  the  colunms 
which  supported  the  girder  on  which  rested  the  rail  which 
supported  the  truck  of  the  crane.  There  was  nothing  to 
prevent  the  appellee,  had  he  looked,  from  seeing  the  crane 
while  walking  in  the  department  in  which  it  was  situated. 
He  could  not  have  seen  the  crane  while  he  was  boring  the 
holes,  and  could  not  have  seen  it,  it  was  found,  just  prior 
to  the  time  he  was  injured,  from  the  point  where  he  was 
injured,  had  he  looked,  because  he  was  too  busy  with  his 
work.  He  did  not  see  and  observe  the  rail  and  track  on 
which  the  crane  traveled,  while  he  was  fastening  on  the 
cleat  and  before  his  injury,  though  there  was  nothing  to 
prevent  him  from  seeing  the  rail  or  track  had  he  looked. 
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He  did  not^  while  be  was  in  the  building,  look  for  the  crane 
at  any  time  prior  to  his  injury.  He  was  not  sufficiently 
familiar  with  cranes,  such  as  this  one,  to  know  their  pur- 
pose and  manner  of  operation.  "Interrogatory  44.  Did 
the  plaintiff  look  for  said  crane  or  use  any  precaution  what- 
ever to  protect  himself  from  injury  from  said  crane,  at  any 
time  while  he  was  in  said  open-hearth  department  on  June 
12,  1902,  and  prior  to  his  injury  ?  A.  Did  not  know  of 
crane^s  being  there,  and  no  precaution  was  necessary."  If 
he  had  looked,  from  the  point  where  the  injury  occurred, 
he  could  not  have  seen  the  crane  approaching  in  time  to 
escape  the  injury,  because  he  was  too  busy  with  his  work. 
He  could  not  have  heard,  if  he  had  listened,  nor  felt  the 
vibrations  of  the  crane  upon  the  track  at  and  prior  to  the 
time  of  his  injury,  because  there  was  too  much  noise.  His 
injury  was  caused  by  his  arm's  being  caught  between  the 
upright  column  and  the  end  of  the  girder  of  the  crane.  He 
was  not  injured  because  he  changed  his  position  and  placed 
his  left  arm  around  the  column  after  the  first  beam  of  the 
girder  had  passed  him.  He  was  an  able-bodied  man,  in  the 
possession  of  all  his  faculties,  and  twenty-three  years  of 
age.  He  had  worked  seven  years  in  a  steel-mill  similar  in 
construction  to  the  one  in  which  he  was  injured.  He  was 
upon  the  column  where  he  was  injured  from- three  to  five 
minutes  before  the  injury  occurred.  He  was  standing  upon 
the  flange  (about  two  and  one-half  inches  wide)  of  the 
girder  upon  which  the  crane  was  operated,  and  he  had  his 
left  arm  around  the  column.  It  was  sufficiently  light  where 
he  was  working,  so  that  he  could  see  over  the  building  with- 
out the  aid  of  artificial  light,  and  there  was  no  artificial 
light  in  that  part  of  the  plant  There  was  sufficient  light 
in  the  building  so  that  the  crane  could  be  seen  in  any  part 
thereof  where  he  was  working.  McGrath,  Stonebumer 
and  Nelles,  employes  of  the  appellant,  were  present  at  the 
time  of  the  injury.  The  appellee  was  working  with  Stone- 
bumer, who  was  directing  the  work  upon  which  he  and  the 
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appellee  were  engaged.  Stonebumer  had  no  authority  to 
employ,  to  discharge,  to  pay  the  appellee,  or  to  do  anything 
more  than  to  instruct  him  in  the  worL  Stonebumer  and 
the  appellee  were  engaged  in  fastening  cleats  upon  the 
column  which  supported  the  girder  and  T-rail  upon  which 
the  north  truck  of  the  crane  traveled,  for  the  purpose  of 
supporting  el^tric  light  wires,  which  were  to  be  used  in 
lighting  the  building,  when  put  in  operation;  the  appellee 
being  engaged  in  bolting  cleats  upon  the  column  where  he 
was  injured,  and  Stonebumer  being  engaged  in  doing  the 
same  work  upon  another  column.  Stonebumer  and  the 
appellee  went  to  this  place  with  the  cleats  and  tools  for 
fastening  them  upon  the  columns,  and  they  both  did  the 
same  kind  of  work  and  in  the  same  manner,  except  that 
Stonebumer  instructed  the  appellee  how  to  do  the  work. 
Stonebumer  and  the  appellee  were  both  under  the  charge 
and  control  of  one  McCullom,  superintendent  of  the  elec- 
trical department  of  the  appellant  There  was  no  evidence, 
it  was  found,  that  McCullom  was  in  the  building  at  the 
time  of  the  injury.  Nelles,  who  operated  the  crane,  was 
engaged  in  moving  material  for  the  construction  of  the 
building  from  one  place  to  another  in  the  building  by  means 
of  the  operation  of  the  crane.  His  whole  duty  consisted  in  so 
doing,  at  the  request  and  upon  the  order  of  any  one  who  de- 
sired such  material  to  be  used.  Nelles  did  not  have  any  charge 
or  control  over  the  movements  of  the  appellee,  and  did  not 
have  any  connection  with  the  appellee  in  the  service  of  the 
appellant  other  than  being  engaged  in  the  construction  of 
the  building.  McGrath,  an  employe  of  the  appellant,  was 
about  twenty-five  or  thirty  feet  from  the  appellee  at  the 
time  of  the  injury,  engaged  in  the  construction  of  the  build- 
ing, as  superintendent  of  the  open-hearth  department 
IkfcGrath  was  not  in  any  way  connected  with  the  appellee 
or  concerned  in  his  work.  There  was  no  evidence,  it  was 
found,  that  the  crane  was  in  any  way  defective.     "Inter- 
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rogatory  94.  Did  the  plaintiff's  injury  result  from  the 
negligence  of  any  person  in  the  employ  of  the  defendant 
on  June  12,  1902?  A.  Yes.  Interrogatory  95.  If  you 
answer  the  foregoing  interrogatory  in  the  affirmative,  please 
state,  the  name  of  such  employe,  and  what  he  was  doing. 
A.  McCullom,  the  superintendent  of  the  electrical  depart- 
ment of  the  Inland  Steel  Company.  No  evidence  as  to 
what  he  was  doing.  Interrogatory  96.  If  you  answer  the 
last  preceding  interrogatory  but  one  in  the  affirmative, 
please  state  in  what  such  negligence  consisted.  A.  In  not 
giving  the  needed  instructions  to  the  plaintiff.^^  It  was 
further  found  that  the  appellee^s  injury  was  directly  due 
to  the  failure  of  McCullom  to  give  the  appellee  notice  of 
the  approach  of  the  crane  at  the  time  of  his  injury;  that 
warning  or  notice  could  have  been  given  the  appellee  that 
was  not  given,  by  placing  a  man  to  warn  all  of  approaching 
danger;  that  appellee's  injury  was  not  due  to  his  own 
failure  to  look  for  the  approach  of  the  crane;  that  he  did 
not  see  and  know  of  its  approach  before  it  reached  him  5 
that  he  was  not  assisting  in  the  construction  of  the  building, 
but  was  putting  up  electrical  appliances.  "Interrogatory 
105.  Was  not  said  building  at  said  time  in  an  uncompleted 
state,  and  were  not  all  the  workmen  in  said  building  at  said 
time  engaged  in  the  construction  of  said  building  ?  A.  No. 
Some  were,  some  were  not''  The  appellee,  prior  to  his 
injury,  knew  that  the  building  was  '  incomplete  and  in 
process  of  construction,  but  he  took  no  part  in  the  con- 
struction thereof.  No  person  in  the  employ  of  the  appel- 
lant saw  the  appellee  at  the  time  he  was  injured.  No 
person  in  the  employ  of  the  appellant  at  the  time  of  the 
injury  saw  the  appellee  and  the  crane  in  time  to  warn 
appellee  or  to  prevent  said  injury.  He  had  been  in  the 
employ  of  the  appellant  about  two  and  one-half  months 
prior  to  his  injury.  "Interrogatory  113.  If  the  jury  find 
that  any  person  in  the  employ  of  the  defendant  at  the  time 
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of  the  plaintiff's  injury  failed  to  warn  the  plaintiff  of  the 
approach  of  the  crane,  whose  duty  it  was  to  do  so,  state  who 
such  employe  was.    A.   McCullom." 

The  l^al  principles  pertaining  to  the  relation  of  employer 
and  employe,  with  reference  to  the  safety  of  the  place  in  which 
the  latter  performs  the  duties  of  his  employment  and  to  the 
giving  of  warning  or  notice  of  dangers  to  which  the  employe 
is  exposed,  are  so  well  settled  and  have  heen  so  often  stated 
in  the  decisions  of  the  Supreme  Court  and  of  this  court 
that  there  does  not  seem  to  be  need  for  any  discussion  of 
them  here.  While  the  appellee  was  properly  engaged  at 
his  employment  in  a  place  which  was  apparently 
1.  safe,  the  appellant,  pursuing  other  proper  and  nec- 
essary work  of  the  establishment,  caused  the  place 
of  the  appellee's  employment  to  become  dangerous,  and 
brought  about  his  injury  by  failing  to  provide  any  warning 
of  the  approach  of  the  crane.  There  does  not  appear  to 
have  been  any  breach  of  duty  on  the  part  of  the  employe 
who  operated  the  crane,  the  performance  of  whose  duty 
required  him  to  look  in  a  direction  away  from  the  appellee. 
The  use  of  the  crane  was  not  unusual  or  negligently  per- 
formed ;  but  it  inevitably  was  dangerous  to  a  person  situated 
as  the  appellee  rightfully  and  without  negligence  on  his 
part  was  situated  in  the  performance  of  his  duty,  unless  he 
were  by  some  means  warned  of  the  approach  of  the  crane 
in  time  to  avoid  it.  That  there  was  -need  of  such  warning 
when  the  crane  was  being  so  operated  is  manifest  The 
want  of  it  put  the  appellee  in  danger  and  caused  his  injury. 
That  it  was  the  master's  duty,  in  order  to  maintain  the 
safety  of  the  appellee's  place  of  employment,  to  provide 
proper  means  of  warning  him  of  the  approach  of  the  crane, 
there  is  no  doubt  The  absence  of  warning  made  the  place 
become  unsafe,  and  the  duty  of  keeping  it  safe  was  one 
which  the  master  could  not  escape  by  delegating  it  to  an 
employe,  who  failed  in  the  performance  of  the  obligation. 
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It,  of  course,  was  not  necessary  that  the  answers  of 

2.  the  jury  to  the  interrogatories  (which  were  framed 
by  the  appellant)  should  affirmatively  establish  the 

appellee's  cause  of  action,  nor  could  any  mere  inconsistency 
in  the  answers  themselves  affect  the  general  verdict.     Evi- 
dence   would    not    be    inconsistent    with    these    answers 
which  tended  to  prove  that  the  employment  of  the 

3.  appellee  in  the  service  of  the  appellant  for  two  and 
one-half  months  had  been  in  an  entirely  different 

kind  of  service,  in  an  entirely  separate  part  of  the  establish- 
ment, and  that  he  had  never  seen  the  crane  at  work,  and 
had  never  been  in  the  part  of  the  building  where  it  was 
until  the  morning  when  he  was  injured,  and  that  his  work  on 
that  morning,  without  fault  on  his  part,  had  wholly  occupied 
his  attention.  It  cannot  be  presumed  from  the  answers  to 
the  interrogatories,  that  he  knew  or  ought  to  have  known  of 
the  danger  of  his  position  in  the  accomplishment  of  his 
task,  or  that  he  had  a  duty  to  inspect  the  premises,  which 
he  neglected  to  perform.     The  danger  cannot  be 

4.  said  to  have  been  within  the  ordinary  risks  assumed 
by  him,  but  arose  from  the  negligence  of  the  master. 

It  does  not  appear  from  the  findings  that  he  was  chargeable 
with  contributory  negligence,  which,  with  the  ques- 

5.  tion  as  to  the  assumption  of  the  risk,  was,  upon  the 
facts  found,  a  question  for  the  decision  of  .the  jury, 

and  it  was  found  in  his  favor  in  the  general  verdict.    There 
was  not  such  conflict  between  the  special  findings  and 

6.  the  general  verdict  as  to  require  the  setting  aside  of 
the  latter.    See  Indiana  Car  Co.  v.  Parker  (1885), 

100  Ind.  181 ;  Salem  Stone,  etc.,  Co.  v.  Griffin  (1894),  139 
Ind.  141 ;  Cincinnati,  etc.,  B.  Co.  v.  Lang  (1889),  118  Ind. 
679;  Louisville,  etc.,  R.  Co.  v.  Wright  (1888),  115  Ind. 
378,  7  Am.  St.  432;  Baltimore,  etc.,  B.  Co.  v.  Peterson 
(1901),  156  Ind.  364;  Taylor  v.  Evansville,  etc.,  B.  Co. 
(1889),  121  Ind.  124,  6  L.  R  A.  584,  16  Am.  St.  372; 
Louisville,  etc.,  B.  Co.  v.  Banning  (1892),  131  Ind.  628, 
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81  Am.  St  443;  City  of  Ft.  Wayne  v.  Patterson  (1900), 
25  Ind.  App.  547;  Oould  Steel  Co.  v.  Richards  (1903), 
30  Ind.  App.  348;  Michael  v.  Roanoke  Machine  Works 
(1894),  90  Va.  492,  19  S.  E.  261,  44  Am.  St.  927. 

The  appellant's  motion  for  a  new  trial  was  ovemiled. 
The  trial  was  held  in  December,  1903,  and  it  was  songht 
to  make  the  instructions  given  to  the  jury  and  those  re- 
quested, but  refused,  parts  of  the  record,  and  to  take  and 
to  save  exceptions  to  the  action  of  the  court  in  giving  and 
in  refusing  to  give  instructions,  pursuant  to  the  pro- 
visions of  section  one  of  the  statute  of  1903  (Acts  1903, 
p.  338,  §544a  Bums  1905).  The  court  gave  vnritten  in- 
structions numbered  from  one  to  twenty-nine,  inclusive. 
Between  instructions  twenty-three  and  twenty-four  of  this 
series  is  inserted  an  exception,  as  follows :  "Defendant  ex- 
cepts to  the  modification  of  instructions  fourteen,  sixteen, 
eighteen,  nineteen,  twenty-one  and  twenty-three,  instruc- 
tions tendered  and  modified  by  the  court  before  givi^ig  to 
the  jury" — signed  by  the  defendant's  attorney.  After  in- 
struction twenty-nine  is  the  signature  of  the  special  judge 
who  presided  at  the  trial.  Next  is  the  following,  signed 
by  the  attorneys  for  the  appellant :  "The  defendant  excepts 
to  the  giving  of  each  and  every  one  of  the  foregoing  instruc- 
tions one  to  twenty-nine,  inclusive,  separately  and  severally 
and  as  a  whole."  There  is  then  an  exception  signed  by 
attorneys  for  the  appellee,  which  need  not  be  set  out.  Then 
follows  a  statement,  dated  and  signed  by  the  judge,  to  the 
eflFect  that  the  appellee  excepted  to  certain  of  the  instruc- 
tions given  by  the  court.  Then  follows  a  statement,  not 
signed  or  dated,  which,  so  far  as  it  relates  to  exceptions 
taken  by  the  appellant,  is  as  follows :  "And  the  defendant 
excepts  to  said  instructions  twelve,  thirteen,  fifteen,  sixteen, 
seventeen,  eighteen,  twenty  and  twenty-two."  The  appel- 
lant requested  a  separate  instruction  directing  verdict  in 
its  favor,  which  need  not  be  further  noticed.  The  appel- 
lant also  requested  the  giving  of  a  series  of  instructions 


NOVEMBER  TERM,  1906.  647 

Inland  Steel  Co.  v.  Smith — 39  Ind.  App.  636. 

numbered  from  one  to  ten,  inclusive,  signed  by  attorneys 
for  the  appellant.  Then  follows  an  exception  signed  by  the 
attorneys  for  the  appellant,  dated  December  8,  1903  (the 
date  of  the  verdict),  the  exception  being  as  follows:  "Said 
defendant,  the  Inland  Steel  Company,  excepts  to  the  refusal 
of  the  court  to  give  to  the  jury  the  foregoing  instructions 
numbered  from  one  to  ten,  inclusive,  and  the  refusal  to 
give  each  of  said  instructions.  Said  instructions  were  ten- 
dered by  the  defendant  prior  to  the  beginning  of  the  argu- 
ment, and  this  exception  is  taken  before  the  close  of  the 
term  at  which  said  cause  was  tried."  In  the  motion  for  a 
new  trial  the  appellant  assigned  as  reasons  therefor, 
amongst  others,  "that  the  court  erred  in  giving  instructions 
from  one  to  twenty-nine,  inclusive,  and  in  giving  each  of 
said  instructions  separately  and  severally,"  and  that  the 
court  erred  in  refusing  to  give  instructions  numbered  from 
one  to  ten,  inclusive,  asked  for  by  the  appellant,  and  in 
refusing  to  give  each  of  said  instructions  separately  and 
severally.  Section  544a,  supra,  provides  that  "all  instruc- 
tions requested  shall  be  plainly  written  and  numbered  con- 
secutively and  signed  by  the  party  or  his  counsel.  The 
court  shall  indicate,  before  instructing  the  jury,  by  a 
memoranduYn  in  vn'iting  at  the  close  of  the  instructions  so 
requested  the  numbers  of  those  given  and  of  those  refused 
and  such  memorandum  shall  be  signed  by  the  judge.  All 
instructions  given  by  the  court  of  its  own  motion  shall  be 
in  writing  and  shall  be  niunbered  consecutively  and  signed 
by  the  judge.  If  the  court  shall  modify  any  instruction 
requested,  the  instruction  as  modified  shall  be  vn'itten  out 
at  full  length  and  shall  be  given  as  one  of  the  instructions 
given  by  the  court  of  its  own  motion,  and  the  instruction 
as  requested  shall  be  refused.  All  instructions  requested, 
whether  given  or  refused,  and  all  instructions  given  by  the 
court  of  its  own  motion,  shall  be  filed  with  the  clerk  of  the 
court  at  the  close  of  the  instruction  of  the  jury.  Exceptions 
to  the  giving  or  refusing  of  instructions  may  be  taken  at 


648        APPELLATE  COURT  OF  INDIANA, 

Inland  Sted  Co.  v.  Smith— 39  In<L  App.  636. 

any  time  during  the  term,  and  the  same  may  be  taken 
orally  and  entered  upon  the  record  or  minutes  of  the  oonrt, 
or  in  writing  at  the  dose  of  the  instructions  requested,  or 
given  by  the  court  of  its  own  motion,  in  which  case  the 
party  excepting  or  his  counsel  shall  enter  at  the  close  of 
such  instructions  a  memorandum,  which  shall  be  dated  and 
signed,  setting  forth  in  substance  that  such  party  excepts 
to  the  giving  or  to  the  refusing,  as  the  case  may  be,  of  each 
of  the  above  instructions,  designated  by  its  number.  All 
instructions  requested  as  herein  provided,  whether  given  or 
refused,  and  all  instructions  given  by  the  court  of  its  own 
motion,  together  with  all  exceptions  taken  to  the  giving  or 
refusing  of  instructions  as  herein  prescribed,  and  all  entries 
upon  the  minutes  or  records  of  the  court  in  respect  to  such 
instructions  and  exceptions,  shall  be  a  part  of  the  record 
without  any  bill  of  exceptions  and  as  such  may  be  included 
in  the  transcript  on  appeal."  The  further  provisions  of  the 
i^ection  relate  to  oral  instructions. 

Concerning  the  instructions  given,  it  is  to  be  observed 

of  the  exceptions  taken  in  writing  that  the  statute  does  not 

contemplate  the  taking  of  an  exception  to  the  modi- 

7.  fication  of  an  instruction  asked,  but  the  instruction 
as  modified  and  given  is  to  be  regarded  as  if  given 

by  the  court  of  its  own  motion,  and  the  instruction  as  re- 
quested is  to  be  refused  and  is  to  be  treated,  in  the  taking 
of  exceptions,  as  an  instruction  asked  and  refused.     The 
exception  which  it  was  sought  to  take  by  memoran- 

8.  dum  in  writing  at  the  close  of  the  instructions  given 
by  the  court  of  its  own  motion  was  not  dated.    The 

statute  provides  that  it  ^'shall"  be  dated^  as  well  as  signed. 

If  the  statement  in  the  record,  not  signed  nor  dated,  above 

mentioned,  may  properly  be  regarded  as  an  ex- 

9.  ception  taken  orally  and  entered  upon  the  record, 
it  purports  to  show  that  '%e  defendant  excepts  to 

all  of"  eight  certain  instructions,  jointly.  The  motion  for 
a  new  trial  assigned  that  the  court  erred  in  giving  instrac- 
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tions  ^^one  to  twenty-nine,  indnsive/'  and  in  giving  each 

of   said   instmctions.    There   was  no  exception  properly 

taken  to  the  giving  of  each  of  the  instructions  given, 

10.  or  to  the  giving  of  any  separate  instruction,  and 
there  was  no  exception  properly  taken  to  the  giving 

of  instructions  one  to  twenty-nine,  inclusive.     So,  the  mo- 
tion did  not  assign  any  cause,  properly  saved  by  exception, 
relating  to  the  giving  of  instructions.     Besides,  the 

11.  appellant  in  the  "points"   in  its  brief  does  not 
assail  all  tiie  instructions  given  or  any  of  those 

mentioned  in  the  statment  of  its  exception  not  signed  or 
dated,  before  mentioned.    With  reference  to  instructions  re- 
quested, the  statute,  as  we  have  seen,  provides  that  the  court 
shall  indicate,  by  memorandum  in  writing  at  their 

12.  close,  the  numbers  of  those  given  and  of  those  re- 
fused, and  that  such  memorandum  shall  be  signed  by 

the  judge.  By  such  method  the  court  itself,  without  a  bill  of 
exceptions,  makes  the  record  show  which  of  the  instructions 
requested  were  given  and  which  were  refused.  The  court 
may  have  given  some  of  the  instructions  asked,  without 
modification,  and  may  have  refused  others,  so  far  as  is 
shown  by  the  method  required  by  the  statute.  The  written 
memorandum  signed  by  counsel,  stating  that  the  appellant 
excepted  to  the  refusal  to  give  the  instructions,  does  not 
sufficiently  establish  the  fact  of  refusal,  which  must  be  au- 
thenticated by  the  signature  of  the  judge. 

We  have  read  carefully  the  appellant's  statement  of  the 
evidence,  upon  which  it  is  claimed  that  the  verdict  was  not 
supported  by  sufficient  evidence,  and  that  the  damages — 
$10,000 — ^were  excessive,  and  we  do  not  find  any  occasion 
for  disturbing  the  judgment  on  such  grounds.  The  evi- 
dence was  such  that  the  questions  as  to  whether  there  was 
negligence  on  the  part  of  the  appellant,  as  to  whether  there 
was  contributory  negligence  on  the  part  of  the  appellee,  and 
as  to  whether  he  assumed  the  risk,  and  as  to  the  amount  of 
damages,  were  properly  within  the  province  of  the  jury; 


(560    APPELLATE  COUKT  OF  INDIANA, 

Inland  Steel  Co.  v.  Smith— 39  In<L  App.  636. 

and  it  does  not  seem  that  any  useful  purpose  would  be  sab- 
served  by  taking  the  considerable  space  which  would  be 
necessary  to  set  out  here  the  substance  of  the  evidence. 

In  the  appellant's  brief  some  objections  are  made  to  the 
action  of  the  court  in  the  admission  of  evidence ;  but  while 

the  motion  for  a  new  trial,  in  which  such  allied 
18.     errors  are  assigned  as  causes  for  a  new  trial,  is  set 

out  in  the  brief,  there  is  not  in  the  brief  for  the 
appellant,  as  is  pointed  out  by  the  appellee,  any  statement 
otherwise  of  so  much  of  the  record  as  presents  such  alleged 
errors,  or  any  indication  of  the  places  in  the  record  where 
such  action  of  the  court  may  be  found  by  reference  to  pages 
and  lines  of  the  transcript,  as  required  by  rule  twenty-two 
of  this  court.  See  Perry,  etc.  Stone  Co.  v.  Wilson  (1903), 
160  Tnd.  435;  FranJclin  Ins.  Co.  v.  Wolff  (1903),  30  Ind. 
App.  634;  Harrold  v.  FuenfstuecJc  (1903),  31  Ind.  App. 
275. 

In  tlie  motion  for  a  new  trial  it  was  assigned  that  the 
answers  of  the  jury  to  certain  interrogatories  were  severally 

not  sustained  by  sufficient  evidence,  and  there  were 
14,     a  number  of  assignments,  each  of  which  was  directed 

to  the  answer  to  a  particular  interrogatory,  ques- 
tioning it  for  like  reason.    Comparing  those  portions  of  the 
evidence  recited  in  the  brief  of  appellant  in  presenting  these 
questions  with  the  interrogatories  and  answers  in  question, 
if,  taking  into  consideration  the  forms  of  the  several  inter- 
n>giUories,  it  can  be  said  that  there  was  evidence  upon  which 
any  of  the  answers  given  by  the  jury  might  or  should  have 
Innm  different  from  those  returned,  the  different  answers 
supiHV^able  would  not  necessarily  have  produced  such  a 
material  conflict  with  the  general  verdict  as  to  require  a 
different  judgment.     As  to  such  assignments  in  a  motion 
for  a  new  trial  made  by  the  party  against  whom  the  general 
verdict  is  returned,  we  need  not  render  any  decision  in  this 
case,  for,  if  different  answer?  would  not  have  changed  the 
result,  there  could  be  no  available  error ;  but  relative  to  sucb 
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practice  see  Ohio,  etc.,  R.  Co.  v.  Selby  (1874),  47  Ind.  471, 
497,  17  Am.  Rep.  719;  8taser  v.  Hogan  (1889),  120  Ind. 
207,  227;  Burkhart  v.  Gladish  (1890),  123  Ind.  337, 
344;  Chicago,  etc.,  R.  Co.  v.  Kennington  (1890),  123  Ind. 
409;  Pittsburgh,  etc.,  R.  Co.  v.  Ives  (1895),  12  Ind. 
App.  602. 

Judgment  afltened. 

[Note. — This  appeal  from  the  first  division  of  the  Appellate 
Court  was  perfected  December  28,  1905.  It  was  pending  in  the 
Supreme  Court  on  March  9,  1907,  when  the  act  approved  on  that 
date  (Acts  1907,  p.  237,  §3)  took  effect,  whereby  subdivision  three, 
§1337j  Bums  1901,  Acts  1901,  p.  565,  §10,  under  which  this  appeal 
was  taken,  was  expressly  repealed.  The  repeal  of  such  sub- 
division was  not  brought  to  the  attention  of  the  Supreme  Court, 
and  this  decision  is  published  in  view  of  the  fact  that  the  Su- 

Sreme  Court's  jurisdiction  thereafter  may  be  open  to  legitimate 
ebate. — Reporter.] 


CoRBm,  Administratrix,  v.  Hill  et  al. 

[No.  5,890.    Filed  November  27,  1906.    Rehearing  denied  March 

19,  1907.] 

Partnership. — Surviving  Partners. — Final  Settlement. — Setting 
Aside. — Appeal  and  Error, — ^Where  the  administratrix  of  the 
estate  of  a  deceased  partner  sues  to  set  aside  the  final  settle- 
ment of  the  surviving  partner,  and  the  court  in  such  suit  tries 
the  merits  of  the  charges  of  wrongful  conduct  of  such  surviving 
partner,  but  finds  that  such  charges  cannot  be  maintained,  the 
decree  of  the  trial  court  refusing  to  set  aside  such  settle- 
ment will  not  be  disturbed  on  appeal,  where,  if  set  aside,  the 
administratrix  would  not  be  benefited. 

From  Montgomery  Circuit  Court;  Harry  N.  Fine, 
Judge,  pro  tern. 

Suit  by  Nellie  M.  Corbin,  as  administratrix  of  the 
estate  of  John  A.  Corbin,  deceased,  against  Ingram  I). 
Hill  and  others.  From  a  decree  for  defendants,  plain- 
tiff appeals.     Affirmed. 

Claude  Thompson,  for  appellant. 
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Black,  J. — ^The  appellant,  as  administratrix  of  the  estate 
of  John  A.  Corbin,  deceased,  bron^t  suit  against  the  ap- 
pellees to  set  aside  the  final  report  of  the  appellee  HiU  as 
surviving  partner  of  the  decedent,  and  to  set  aside  a  certain 
sale  made  by  said  surviving  partner  of  certain  partnership 
property,  and  to  compel  a  further  accounting  by  the  surviv- 
ing partner.    A  special  finding  of  facts  was  rendered,  and 
while  it  appears  that  the  appellant  was  not  notified  of  the 
making  of  the  final  report  and  did  not  appear  at  the  hear- 
ing and  approval  thereof,  and  that  the  balance  thereby 
shown  to  be  due  from  the  surviving  partner  to  the  appellant 
was  not  paid  into  court,  the  same  being  paid  to  an  attorney 
representing  the  appellant  and  acting  for  her  in  the  settle- 
ment of  the  decedent's  estate,  from  whom  she  received  a 
part  thereof,  refusing  to  accept  the  remainder  thereof  from 
him,  and  that  the  sale  in  question  was  of  the  one-half  inter- 
est in  the  property  sold,  the  other  half  being  retained  by 
the  surviving  partner,  who  advanced  cash  to  pay  his  share 
of  the  partnership  debts,  while  the  money  to  pay  the  dece- 
dent's share  of  the  debts  was  taken  from  the  proceeds  of  the 
sale,  yet  in  this  suit  the  appellant  obtained  a  full  investiga- 
tion of  the  affairs  so  settled,  and  it  does  not  appear  that  she 
would  be  in  any  respect  benefited  by  setting  aside  the  report 
and  sale,  and  requiring  a  further  accounting.  If  there  were 
irregularities  there  does  not  appear  to  have  been  any  fraud- 
ulent or  undue  advantage  taken  by  any  person,  and  it  does 
appear  that  no  advantage  would  probably  accrue  to  the  ap- 
pellant by  the  opening  up  of  the  matter  so  settled. 

It  does  not  seem  that  any  useful  purpose  would  be  served 
by  further  notice  of  the  record.  Unless  it  can  be  seen,  with 
reasonable  probability,  that  some  advantage  will  accrue  to 
a  litigant,  this  court  will  not  interfere  with  the  results 
reached  in  the  trial  court 

Judgment  affirmed. 
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Geoboe  B.  Swift  Company  et  al.  v.  Dolle, 
Regeiyer. 

[No.  5,897.    FUed  March  19,  1907.] 

1.  Mechanics'  Liens. — Contracts  to  Keep  Premieea  Free  from, 
— Subeontractora, — ^Where  a  subcontractor  covenanted  with  his 
contractor  to  keep  the  premises  on  which  the  proposed  building 
was  to  be  erected  free  from  mechanics'  liens,  and  the  contractor 
had  a  similar  provision  in  the  contract  with  the  lessee  company 
erecting  the  building,  such  subcontractor  cannot  enforce  a 
mechanic's  lien  against  either  the  lessee  company  erecting  such 
building,  or  its  lessor,  but  must  seek  relief  from  the  contractor 
alone,    p.  669. 

2.  Same. — Contracts. — Waiver. — The  right  to  claim  a  mechanic's 
lien  may  be  waived  by  contract.  Reid  v.  Johnson^  132  Ind.  416, 
distinguished,    p.  661. 

3.  Damages. — Liquidated. — Contracts. — Parties  to  a  contract 
may  fix  a  certain  sum  to  be  paid  as  liquidated  damages  in  case 
of  a  breach  of  such  contract,    p.  662. 

4.  Same.  —  Liquidated.  —  Conditions  Precedent.  —  Cowbraets. — 
Failure  to  Comply  with* — ^Where  a  contract  between  a  con- 
tractor and  a  subcontractor  provided  that  for  delays  occasioned 
by  the  subcontractor — ^which  question  was  to  be  decided  by  the 
architect  whose  certificate  thereof  was  to  be  final — ^the  sub- 
contractor should  pay  such  contractor  a  certain  sum  per  day, 
such  sums  cannot  be  collected  except  upon  the  architect's 
certificate,  and,  in  the  absence  thereof,  the  actual  damages  only 
are  recoverable,    p.  663. 

6.  SAif£« — Nominal. — Contracts. — Breach. — ^Where  there  is  no 
evidence  as  to  the  damages  caused  by  defendant's  breach  of 
contract,  nominal  damages  only  should  be  awarded,    p.  663. 

6.  Same. — Contracts. — To  Take  Stock.^Breach.—At  What  Time 
Value  Should  Be  Determined. — ^Where  a  subcontractor  agrees 
to  take  a  certain  amount  of  stock  in  a  hotel  company  as  part 
payment  for  certain  work,  it  is  the  duty  of  the  contractor  to 
tender  such  stock  at  the  completion  of  such  work;  and  if  the 
evidence  fails  to  show  such  tender,  or  a  sale  of  such  stock,  or 
what  had  become  of  same,  the  subcontractor  should  be  credited 
with  the  par  value  thereof  at  the  time  of  such  completion,  such 
being  the  actual  value  at  such  time.    p.  663. 

From  Superior  Court  of  Marion  County  (64,780)  ;  Vin- 
son Carter,  Judge. 
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Suit  by  Eugene  A.  DoUe,  as  receiver  of  the  Ransome 
Concrete  Fire  Proofing  Company,  against  the  George  B. 
Swift  Company  and  others.  From  a  decree  for  plaintiff, 
defendants  appeal.     Reversed. 

H,  J.  Milligan,  for  appellants  Claypool  and  Indiana 
Hotel  Company. 

A.  W.  Hatch,  for  appellant  (Jeorge  B.  Swift  Company. 

Daniel  Wait  Howe,  Ouilford  A,  Deitch  and  Louis  J. 
Dolle,  for  appellee. 

CoMSTOCK,  J. — The  complaint  alleges  that  Edward  F. 
Claypool  was  the  owner  in  fee  simple,  and  the  Indiana 
Hotel  Company  was  lessee,  in  possession  under  a  ninety- 
nine-year  lease,  of  certain  real  estate  in  the  city  of  Indian- 
apolis, Indiana;  that  in  July,  1901,  the  Indiana  Hotel  Com- 
pany entered  into  a  contract  with  the  George  B.  Swift 
Company  to  erect  on  said  real  estate  a  building ;  that  in  the 
same  month  the  Ransome  Concrete  Fireproofing  Company, 
hereinafter  called  the  Ransome  Company,  entered  into  a 
contract  with  the  George  B.  Swift  Company  to  furnish 
liie  fireproofing  for  said  building ;  that  said  Ransome  Com- 
pany did  furnish  materials  and  labor  for  the  construction 
of  said  building,  to  the  value  of  $25,000;  that  in  April, 
1902,  and  within  sixty  days  of  the  date  of  the  furnishing 
of  said  materials,  the  Ransome  Company  filed  in  the  re- 
corder's oflSce  of  Marion  county  its  written  notice  of  its 
intention  to  hold  a  lien  on  said  real  estate  in  the  amount 
of  $25,000.  It  further  alleges  that  a  reasonable  fee  for 
plaintiff's  attorney  is  $1,000,  and  demands  judgment  for 
$28,000,  and  an  enforcement  of  a  lien  against  the  real  es- 
tate. Afterward,  on  its  petition,  the  George  B.  Swift  Com- 
pany was  made  a  party  defendant  over  the  objection  of  the 
appellee. 

The  George  B.  Swift  Company,  in  addition  to  the  gen- 
eral denial,  filed  a  special  answer  alleging:  That  on  July 
3,  1901,  it  entered  into  a  written  contract  with  the  Indiana 
Hotel  Company  to  build  for  it  an  eight-story  fire-proof 
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hotel  and  business  building;  that  on  July  19,  1901,  the 
George  B.  Swift  Company  entered  into  a  contract  with  the 
Ransome  Company,  whereby  it  agreed  to  provide,  deliver 
and  place  in  position  all  materials  and  perform  all  work 
mentioned  in  the  specifications  and  drawings  referred  to  in 
said  contract  for  the  Ransome  Company,  a  copy  of  which 
contract  was  made  a  part  of  the  answer;  that  it  was  pro- 
vided in  said  contract  that  the  labor  was  to  be  performed 
and  materials  furnished  by  the  Ransome  Company,  and 
the  several  portions  of  the  work  completed  at  certain  times 
as  the  building  would  be  ready  for  the  work ;  that  time  was 
of  the  essence  of  the  contract,  and  that  as  the  various 
branches  of  the  work  had  to  proceed  in  unison,  and  each 
depended  upon  the  other,  it  was  necessary  for  the  work  of 
the  Ransome  Company  to  be  completed  at  such  times  and  in 
such  portions  as  would  enable  the  succeeding  portions  of 
work  on  said  building  to  proceed  according  to  time  sched- 
uled, without  delay,  and  that  the  contract  price  should  be 
lessened  by  the  sum  of  $50  per  day  for  each  and  every  day 
of  delay  in  the  completion  of  the  work  beyond  the  specified 
date  provided  in  said  contract.  It  is  further  alleged  that  it 
was  provided  in  said  contract  that  upon  failure  of  the  Ran- 
some Company  to  supply  a  sufficient  number  of  skilled  work- 
men, or  to  furnish  machinery,  tools  or  other  like  necessaries, 
or  in  any  respect  to  prosecute  the  work  with  promptness  and 
diligence,  the  George  B.  Swift  Company  could  take  charge 
of  the  work  and  complete  the  same;. that  within  two  weeks 
after  this  date  the  Ransome  Company  should  execute  to 
the  George  B.  Swift  Company  a  satisfactory  surety  bond  in 
the  sum  of  $50,000,  to  secure  the  faithful  performance  of 
its  contract;  that  the  Ransome  Company  failed  to  perform 
its  contract  according  to  its  terms ;  that  it  failed  to  proceed 
with  the  work  to  such  an  extent  that  the  construction  of  the 
building  was  retarded  more  than  thirty  days,  and  that  the 
George  B.  Swift  Company,  the  Ransome  Company  having 
abandoned  the  work,  took  charge  of  the  same,  after  having 
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served  notice  upon  the  Ransome  Company,  and  completed 
the  contract  at  an  expenditure  of  $70,000,  which  was  more 
than  $5,000  above  contract  price';  that  the  Ransome 
Company  failed  to  furnish  such  bond  for  $50,000,  and 
judgment  was  demanded  against  the  appellee  for  the  sum  of 
$25,000. 

Edward  F.  Claypool  answered  by  general  denial.  The 
Indiana  Hotel  Company,  in  addition  to  a  general  denial 
and  plea  of  payment,  -filed  a  special  answer,  in  which  it  set 
up  the  contract  between  the  Ransome  Company  and  the 
George  B.  Swift  Company.  It  alleged  that  the  Ransome 
Company  did  not  comply  with  its  contract,  and  delayed  its 
work  to  such  an  extent  that  the  George  B.  Swift  Company 
took  charge  of  the  same;  that  the  Ransome  Company,  in 
its  contract,  agreed  to  keep  the  real  estate  upon  which  the 
building  was  to  be  erected  free  of  any  mechanics'  liens,  but 
that  it  violated  said  agreement,  and  allowed  a  large  nimiber 
of  liens  to  be  filed  for  material  put  into  said  building  by 
said  Ransome  Company ;  that  in  said  contract  the  Ransome 
Company  agreed  to  accept  in  payment  of  $5,000  of  the 
contract  price,  fifty  shares  of  preferred  stock  of  the  Indiana 
Hotel  Company  at  the  par  value  of  $100  per  share ;  that  it 
never  took  said  shares,  and,  by  its  failure  to  carry  out  said 
contract,  was  never  entitled  to  receive  said  shares ;  that  the 
Ransome  Company  violated  the  terms  of  its  contract  by  fail- 
ing to  execute  the  bond  for  $50,000  which  it  agreed  to  exe- 
cute ;  that  at  the  time  plaintiff's  action  was  begun  the  Ran- 
some Company  was  indebted  to  the  Qeore  B.  Swift  Com- 
pany in  the  sum  of  $25,000,  after  allowing  it  credit  for  any 
labor  performed  or  material  furnished  in  the  execution  of 
said  contract;  that  at  the  time  the  action  was  begun  there 
was  nothing  due  the  Ransome  Company,  but,  on  the  con- 
trary, on  settlement  of  accounts  between  the  fireproofing 
company,  represented  by  the  appellee,  and  the  Qeorge  B. 
Swift  Company,  allovring  credits  for  materials  furnished 
and  labor  performed  on  said  building,  there  would  still  be 
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an  indebtedness  of  $25,00(T  due  from  said  Eansome  Com^ 
pany,  represented  by  appellee,  to  said  George  B.  Swift 
Company. 

In  the  fourth  paragraph  of  answer  the  Indiana  Hotel 
Company  set  out  that  in  the  contract  between  the  Ransome 
Company  and  the  George  B.  Swift  Company  it  was  pro- 
vided, among  other  things,  that  the  Ransome  Company 
agreed  to  keep  the  real  estate  described  in  said  contract  free 
from  any  mechanics'  liens,  and  in  the  contract  between 
the  George  B.  Swift  Company  and  the  Indiana  Hotel  Com- 
pany it  was  provided  that  the  George  B.  Swift  Company 
would  keep  the  real  estate  free  from  any  mechanics'  liens, 
alleging  that  the  appellee  was  not  entitled  to  any  relief 
against  the  defendant,  and  that  there  was  no  lien  upon  the 
real  estate  in  favor  of  appellee. 

The  case  was  tried  by  the  court  without  a  jury,  a  special 
finding  of  facts  made,  and  conclusions  of  law  stated  there- 
on. The  assignment  of  error  is  that  the  court  erred  in  its 
conclusions  of  law. 

The  court  found  that  the  defendant  Claypool  is  the  owner 
of  the  real  estate,  and  the  Indiana  Hotel  Company  holds  the 
same  under  a  ninety-nine-year  lease;  that  the  Indiana  Ho- 
tel Company  entered  into  a  contract  with  the  (Jeorge  B. 
Swift  Company  for  the  erection  of  the  building  on  said 
real  estate;  that  said  contract  was  in  writing,  being  the 
same  set  forth  in  the  cross-complaint  of  the  George  B.  Swift 
Company,  and  that  one  of  the  agreements  and  conditions  of 
said  contract  was  that  the  George  B.  Swift  Company  would 
''keep  said  real  estate  free  from  all  mechanics'  liens ;"  that 
the  George  B.  Swift  Company  made  a  subcontract  with  the 
RansoDje  Company,  being  the  same  contract  set  forth  in 
the  answer  and  counterclaim  of  the  defendant  the  George 
B.  Swift  Company ;  that  after  work  had  been  begun,  on  the 
written  contract  between  the  George  B.  Swift  Company  and 
the  Ransome  Company,  an  oral  contract  was  entered  into 
between  them  whereby  the  Ransome  Company  agreed  to 
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construct  the  common  concrete  work  about  the  engine-room 
and  other  work,  in  the  execution  of  the  contract  of  the 
George  B.  Swift  Company  with  the  Indiana  Hotel  Com- 
pany ;  that  on  February  11,  1903,  the  Ransome  Company, 
excluding  all  excusable  delays,  was  at  least  thirty  days 
behind  with  its  work  on  the  contract ;  that  under  the  terms 
of  the  contract,  the  Ransome  Company  was  to  furnish  a 
bond  in  the  sum  of  $50,000  within  two  weeks  from  the  date 
of  the  contract ;  that  it  never  furnished  the  same,  although 
several  times  requested  so  to  do;  that  the  bond  was  to  se- 
cure the  faithful  and  satisfactory  performance  of  the  con- 
tract with  the  Ransome  Company  in  all  its  parts  and  condi- 
tions ;  that  by  the  terms  of  the  contract  between  the  Geoi^ 
B.  Swift  Company  and  the  Ransome  Company  the  contract 
between  the  Indiana  Hotel  Company  and  the  George  B. 
Swift  Company  was  made  a  part  of  the  Ransome  Com- 
pany's contract ;  that  one  of  the  agreements  and  conditions 
of  said  contract  was  that  the  Ransome  Company  agreed 
"to  keep  said  real  estate  of  said  owner  free  of  any  me- 
chanics' liens,"  and  that  the  Ransome  Company  agreed  in 
its  contract  to  pay  $50  a  day  for  each  day's  delay  in  the 
performance  of  its  contract;  that  by  the  terms  of  the 
contract  the  Ransome  Company  was  to  take  $5,000  of  the 
preferred  stock  of  the  Indiana  Hotel  Company,  and  up  to 
February  15,  1903,  the  stock  was  worth  par,  later  in  the 
year  of  1903  it  was  worth  eighty  cents  or  less,  and  at  the 
time  of  the  trial  was  worth  fifty  cents  on  the  dollar.  The 
court  stated  the  account  by  charging  the  George  B.  Swift 
Company  with  the  original  contract  price,  $64,000, 
also  charging  it  $2,240  for  concrete  work,  making  a  total 
of  $66,240.  It  credited  George  B.  Swift  Cpmpany 
with  the  net  total  costs  to  complete  the  work,  $65,466.04, 
showing  a  balance  due  the  Ransome  Company  of  $773.96. 
As  conclusions  of  law  the  court  found  that  the  George 
B.  Swift  Company  was  justified  in  excluding  the  Ransome 
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Company  from  completing  the  contract  on  February  16, 
1903;  that  the  appellee  was  entitled  to  recover  from  the 
George  B.  Swift  Company  the  sum  of  $773.96  for  work 
done  and  the  material  furnished,  and  another  sum  of  $500 
for  attorneys^  fees,  making  a  total  of  $1,273.96;  that  the 
appellee  was  entitled  to  a  mechanics'  lien  on  the 
hotel  property  described  in  the  complaint  and  have  the 
foreclosure  thereof.  To  which  conclusions  of  law  and  each 
of  them  the  defendants  the  Indiana  Hotel  Company, 
the  Greorge  B.  Swift  Company  and  Edward  F.  Claypool, 
at  the  time  separately  and  severally  excepted. 

It  is  claimed  by  appellants  (1)  that  the  Ransome  Com- 
pany having  agreed  to  keep  the  property  free  from  liens, 
cannot  file  a  lien  in  its  own  favor;   (2)   that  the 

1.  Ransome  Company  being  a  subcontractor,  and 
knowing  that  the  contract  with  the  general  con- 
tractor required  him  to  keep  the  property  free  from  liens, 
cannot  file  a  mechanics'  lien. 

Upon  the  question  here  involved  it  is  stated  in  2  Jones, 
Liens  (2d  ed.),  §1502,  that  "if  a  contractor  has  agreed  not 
to  encumber  the  property  by  a  lien,  or  to  permit  it  to  be  so 
encumbered  by  any  subcontractor  or  other  person,  a  sub- 
contractor knowing  of  the  existence  of  the  contract  is  put 
on  inquiry,  and  is  affected  with  notice  of  its  contents  and 
stipulations." 

Kneeland,  Mechanics'  Liens,  §§136,  137,  says:  "It  has 
been  held  that  the  express  stipulation  against  liens  will  affect 
not  only  the  contractor,  but  all  persons  acting  under  him  or 
depending  upon  the  original  contract  as  a  basis  for  their 
liens,  upon  the  principle  that  persons  agreeing  to  furnish 
labor  or  materials  to  the  original  contractor,  do  so  with 
reference  to  such  original  contract  in  subordination  to  its 
provisions."  Section  137:  "There  is  no  substantial 
equity  in  the  plea  by  a  subcontractor  of  a  want  of  knowl- 
edge of  the  conditions  of  the  original  contract     He  knows 
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that  he  is  not  dealing  with  the  owner,  and  is  presumed  to 
know  that  the  person  with  whom  he  deals  must  have  a  con- 
tract with  the  owner.  ^' 

In  Boisot,  Mechanics'  Liens,  §746,  the  law  is  laid 
down  applicable  to  contracts  of  the  kind  under  considera- 
tion, and  in  conclusion  it  is  said :  "The  general  rule  to  be 
deduced  from  these  decisions  seems  to  be  that  a  covenant 
not  to  assert  a  mechanic's  lien,  in  order  to  be  binding,  must 
either  be  express,  or  be  so  clearly  implied  that  the  mechanic 
can  understand  its  import  without  legal  advice." 

In  Bowen  v.  Aubrey  (1863),  22  Cal.  566,  the  contract 
contained  the  following  agreement  on  the  part  of  Aubrey: 
"  ^Said  first  party  hereby  agrees  he  will  not  encumber  or 
suffer  to  be  encumbered  said  building  or  the  lot  on  which 
it  is  erected,  by  any  mechanics'  liens  or  debts  of  material, 
labor  men,  contractors,  subcontractors,  or  otherwise.' " 
Aubrey  sublet  the  brickwork  to  the  intervener.  Craft  Held, 
that  as  Craft  knew  that  here  was  a  contract  between  Aubrey 
and  the  appellant  and  that  he  was  a  subcontractor  under 
it,  this  was  sufficient  to  put  him  upon  inquiry  and  he  is 
to  be  considered  as  affected  with  notice  of  the  contents  of 
the  contract.  Held  also,  that  the  subcontractor  could  not 
acquire  any  right  against  the  owner  in  contravention  of  the 
terms  of  the  original  contract,  and  that  a  party  may,  by 
agreement,  waive  a  right  created  by  a  statute  for  bis  benefit 

In  Evans  v.  Orogan  (1893),  153  Pa.  St  121,  25  Ail. 
804,  a  covenant  by  a  contractor  to  furnish  a  clear  release 
of  liens,  and  to  refund  all  money  the  owner  may  be  com- 
pelled to  pay  in  discharging  any  lien,  is  not  a  waiver  of 
liens  so  as  to  prevent  a  material  man  from  filing  a  lien 
against  the  property  for  materials  furnished.  Cited  in 
Schroederv.  Oalland  (1890),  134  Pa.  St  277,  19  Atl.  632, 
7  L.  R  A.  711,  19  Am.  St  691,  as  deciding  that  when  the 
owner  and  contractor  enter  into  an  agreement  which  con- 
tains an  express  covenant  not  to  file  a  Hen  or  when  such 
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covenant  appears  as  a  necessary  implication,  neither  the 
contractor  nor  his  subcontractor  is  entitled  to  file  a  lien. 

In  Long  v.  Caffrey  (1880),  93  Pa.  St  526,  a  mechanic, 
about  to  erect  a  building,  stipulated  in  writing  with  the 
owner  "that  no  mechanic's  lien  or  other  lien  should  be  en- 
tered against  said  building  by  said  Long  or  the  material 
contractor  or  workmen."  The  mechanic  cannot  file  a  lien 
because  of  a  separate  agreement  entered  into  by  which  the 
owner  was  to  insure  the  building  and  the  owner  did  not 
insure. 

In  Dersheimer  v.  Moloney  (1891),  143  Pa.  St  532, 
22  Atl.  13,  a  building  contract  provided  that  there  should 
not  be  any  lawful  claims  against  the  contractor  in  any 
manner  from  any  source  whatever  for  work  or  material 
furnished,  and  that  the  owner  "will  not  in  any  manner  be 
answerable  *  *  *  for  any  of  the  materials  or  other 
things  used  and  employed  in  finishing  and  completing  said 
works."  Held,  that  such  provisions  constituted  an  implied 
covenant  by  the  contractor  that  no  lien  should  be  filed 
against  the  building.  A  subcontractor  was  chargeable  with 
notice  and  was  bound  by  all  the  stipulations  of  the  orig- 
inal contract  and  not  entitled  to  file  a  lien  for  the  material 
furnished.     Citing  Schroeder  v.  Oalland,  supra. 

In  Scheid  v.  Rapp  (1888),  121  Pa.  St  593,  15  Atl.  652, 
the  covenant  of  the  contractor  for  work  to  be  done  and  ma- 
terials supplied  for  the  erection  of  a  building,  that  he  will 
not  suffer  or  permit  any  mechanics'  lien  or  liens  to  be 
filed,  is  a  waiver  of  the  right  to  file  or  cause  to  be  filed  a 
lien  in  his  own  favor,  citing  Long  v.  Caffrey,  supra. 

The  right  to  a  mechanic's  lien  given  by  statute  to  a  parly 

furnishing  material  or  performing  labor  upon  a  building 

may     be     waived.      McHenry    v.    Knickerhacker 

2.  (1891),  128  Ind.  Y7;  Closson  v.  Billman  (1904), 
161  Ind.  610;  Miller  v.  Taggart  (1905),  36  Ind. 
App.  595,  and  cases  cited. 
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Appellee  cites  Reid  v.  Johnson  (1892),  132  Ind.  416, 
in  support  of  the  proposition  that  a  provision  in  the  con- 
tract of  the  original  contractor  to  refrain  from  filing  a  lien 
is  not  binding  upon  the  subcontractor.  In  that  case  the 
appellant  was  a  contractor  employed  by  the  owners  of  cer- 
tain land  to  erect  a  dwelling-house  thereon.  The  principal 
controversy  arose  on  the  action  of  the  trial  court  in  sustain- 
ing a  demurrer  to  a  paragraph  of  the  cross-complaint  filed 
by  appellant  claiming  damages  for  a  breach  of  contract  on 
the  part  of  the  defendant  in  filing  a  notice  of  mechanic's 
lien.  No  special  damages  were  averred  nor  did  it  appear 
wherein  or  in  what  manner  or  to  what  extent  the  appellant 
was  injured,  either  in  his  character  or  in  his  standing  as 
a  contractor.  It  was  held  that  the  sustaining  of  the  de- 
murrer was  not  reversible  error,  for  at  most  the  paragraph 
was  suflScient  for  the  recovery  of  only  nominal  damages. 
The  opinion  does  not  support  appellee's  claim.  In  the 
contract  between  the  Indiana  Hotel  Company  and  the 
George  B.  Swift  Company,  the  latter  agreed  that  it  would 
keep  the  real  estate  free  from  mechanics'  liens.  In  the 
contract  between  the  Ransome  Company  and  the  George  B. 
Swift  Company  the  former  agreed  to  keep  the  same  real 
estate  free  from  mechanics'  liens.  The  covenants  in  each 
contract  as  to  mechanics'  liens  is  clearly  expressed.  The 
court  erred  in  its  conclusions  of  law  that  the  plaintiff  was 
entitled  to  a  mechanic's  lien  on  the  hotel  property. 

It  is  found  by  the  court  that  as  liquidated  damages  the 

Ransome   Company  should  pay  to  the  George  B.   Swift 

Company  $50  per  day  for  each  day's  delay;  that 

3.     there  was  a  delay  of  thirty  days  at  the  time  the 

George  B.  Swift  Company  took  charge  of  the  work ; 

also,  that  said  contract  provided  that  for  the  purpose  of 

fixing  the  delay  chargeable,  the  written  statement  of  the 

architect  should  be  accepted  as  final  and  binding  upon  the 

parties  for  the  basis  of  final  settlement  and  deductions  for 

delays.     Said  written  statement  of  the  architect  was  never 
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furnished  to  the  Ransome  Company,  and  no  damages  for 
delays  were  suffered  by  the  George  B.  Swift  Company  in 
its  final  settlement  with  the  owner,  Indiana  Hotel  Company. 
It  is  competent  for  parties  to  a  contract  to  specify  a  sum 
certain  to  be  allowed  as  damages  for  the  breach  thereof. 
Under  the  decisions  the  amount  fixed  in  the  contract  in 
suit  is  liquidated  damages,  but  a  condition  to  the  right  to 
such  sum  was  the  architect's  determination  what 

4.  delays  were  chargeable  to  the  Ransome  Company, 
and  that  his  determination  should  be  based  on  the 

superintendent's  daily  reports,  and  that  copies  of  it  should 
be  mailed  to  the  Ransome  Company.  The  special  findings 
show  that  this  part  of  the  contract  was  not  complied  with, 
and  the  George  B.  Swift  Company  was  not  entitled  to  the 
credit  of  $50  per  day,  but  limited  to  actual  damages  as  es- 
tablished by  the  evidence. 

In  the  absence  of  evidence,  the  damages  would  be  pre- 
sumed to  be  only  nominal.     In  the  absence  of  a  finding 
that  the  George  B.   Swift  Company  was  injured, 

5.  substantial  damages  would  not  be  awarded.     One 
of  the  provisions  of  the  contract  between  the  Ran- 
some Company  and  the  George  B.  Swift  Company  is  found 
as  follows: 

"The  party  of  the  second  part  hereby  agrees  to  ac- 
cept from  the  party  of  the  first  part  (George  B.  Swift 
Company),  in  full  payment  of  $5,000  of  the  contract 
price  named  herein,  fifty  shares  of  the  preferred 
stock  of  the  Indiana  Hotel  Company  at  par  of  $100 
per  share." 

The  court  further  found  that  at  the  time  of  the  execution 

of  said  contract  and  up  to  February  15,  1903,  said  stock 

was  worth  par;  that  later  in  the  year  1903  it  de- 

6.  clined  in  value  to  eighty  cents  on  the  dollar,  and  is 
now  worth  only  fifty  cents  on  the  dollar.     It  is 

claimed  by  appellant  George  B.  Swift  Company  that  the 
date  at  which  the  value  of  the  stock  should  be  determined 
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would  be  the  day  of  the  trial,  and  that  at  that  time  there 
was  a  loss  to  the  George  B.  Swift  Company,  by  reason  of 
the  Ransome  Company's  failure  to  carry  out  its  contract 
and  take  the  stock,  of  $2,500;  that  this  $2,500  was  the 
proper  chai^  in  favor  of  the  George  B.  Swift  Company 
against  appellee.  The  record  does  not  show  a  tender  of 
the  stock  to  the  Ransome  Company,  nor  that  the  George  B. 
Swift  Company  sold  or  did  not  sell  it  at  par,  nor  does  the 
finding  show  that  the  stock  was  held  by  the  Geoi^  B.  Swift 
Company. 

The  Ransome  Company  is  not  entitled  to  a  mechanic's 
lien  against  the  Indiana  Hotel  Company  and  the  property 
of  Edward  F.  Claypool. 

The  judgment  is  reversed,  with  instructions  to  restate 
the  conclusions  of  law,  and  render  judgment  in  accordance 
with  this  opinion. 


Zimmerman,  Administrator,  v.  Beatson  et  al. 

[No.  5,722.    Filed  December  13,  1906.    Rehearing  doiied  Fd)ro- 
ary  20,  1907.    Transfer  denied  Mareh  21,  1907.] 

1.  Witnesses.  —  Competency,  —  Decedents'  Estates, — Executors 
and  Administrators, — In  an  action  by  an  administrator  for  the 
conversion,  by  defendants,  of  money  belonging  to  the  decedent, 
such  defendants  are  not  competent  witnesses  as  to  any  matters 
which  occurred  prior  to  decedent's  death,  but  may  testify  to 
things  occurring  after  such  death.  Michigan  Trust  Co,  v. 
Probasco,  29  Ind.  App.  109;  Taylor  v.  Duesterherg,  109  Ind. 
165,  and  Durham  v.  Shannon,  116  Ind.  403,  distinguished, 
p.  666. 

2.  EvTOBNCB.  —  Family  Settlement. — Decedents^  Estates. — Con- 
version.— Evidence  that  the  members  of  the  family  of  a  de- 
cedent met  after  his  death  and  had  a  family  settlement  of  his 
personal  property,  is  admissible  in  an  action  by  the  adminis- 
trator against  such  persons  for  the  conversion  of  such  property, 
p.  668. 

3.  Same.  —  Admissions,  —  Settlement,  —  Decedents*  Estates. — ^A 
declaration  by  a  member  of  a  family  that  he  had  settled  his 
share  in  the  personalty  of  a  decedent  is  not  admissible  as  an 
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admission  of  a  party,  as  against  the  administrator,  in  an  action 
against  such  members  for  the  conversion  of  decedent's  property, 
since  such  admission  is  not  admissible  as  against  all  parties 
i^om  the  administrator  represents,    p.  668. 

4.  Witnesses. — Impeaehment. — Cantradietary  Statements. — ^Ad- 
missions of  one  party  to  a  joint  cause  which  are  not  admissible 
in  the  case  as  an  admission,  because  not  competent  against  the 
others,  may  be  availed  of  by  calling  such  party  as  a  witness 
and  then  by  producing  such  declarations  to  impeach  him. 
p.  669. 

5.  Appeal.  —  Trial  —  Reserved  Queetian  of  Law.  —  When  an 
appeal  is  taken  upon  a  reserved  question  of  law,  only  so  much 
of  the  evidence  as  is  necessary  to  present  such  question,  is 
necessary,    p.  670. 

From  Hancock  Circuit  Court;  Edward  W.  FeU,  Judge. 

Action  by  Rudolph  V.  Zimmerman,  as  administrator  with 
the  will  annexed,  of  David  Bowers,  deceased,  against  Joseph 
Beatson  and  others.  From  a  judgment  for  defendants, 
plaintiff  appeals.    Reversed. 

Walker  &  Foster,  Albert  C.  Carver,  Mason  £  Jackson 
and  Forhner  &  Forkner,  for  appellant. 

William  W.  0 ooJe  Q.nd  Arthur  H.  Jones,  for  appellee. 

BoBT,  J. — Appellees,  Beatson  and  Beatson  and  Mary 
Bowers,  who  departed  life  May  25,  1900,  are  charged  in 
appellant's  complaint  with  having  converted  to  their  own 
use  personal  property  consisting  of  coin  and  bills,  amount- 
ing to  $40,000,  which  is  averred  to  have  belonged  to  David 
Bowers  at  the  time  of  his  decease,  on  May  6,  1898. 
David  Bowers  left  surviving,  his  widow,  Mary,  wh(J  was 
a  third  wife,  and  five  children,  of  whom  Elizabeth  J.  Beat- 
son  is  one,  her  coappellee  being  her  husband.  The  Beat- 
sons  lived  with  Mr.  and  Mrs.  Bowers,  and  the  claim  is  that 
the  money  in  question  was  in  their  house  at  the  time  named, 
and  has  since  been  kept  by  them,  although  demanded  by  the 
appellant  administrator.  The  issue  of  fact  was  formed  by 
general  denial,  and  twice  submitted  to  a  jury,  the  first 
trial  resulting  in  a  disagreement  and  the  second  one  in  a 
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verdict  for  the  defendants,  upon  which  judgment  was  ren- 
dered. 

Two  propositions  are  relied  upon  for  reversal  of  this 
judgment,  both  presented  by  the  assignment  that  the  court 
erred  in  overruling  appellant's  motion  for  a  new  trial,  and 
both  based  upon  the  action  of  the- court  in  admitting  evi- 
dence. 

The  existence  of  the  moneys  alleged  to  have  been  con- 
verted was  denied.     Appellant  introduced  evidence  tending 
to  show  that  David  Bowers,  in  his  lifetime,  kept  a 

1.  large  sum  of  money  in  his  bedroom,  to  the  knowl- 
edge of  his  wife  and  appellees  Beatsons ;  that  upon 
his  death  the  widow  took  possession  of  and  kept  it,  and  upon 
her  death  the  Beatsons  took  it  There  was  evidence  tending 
to  establish  the  nonexistence  of  such  sum  of  money,  and  the 
defendants  Beatson  and  Beatson  were,  over  the  objection  of 
appellant,  permitted  to  testify  in  detail  regarding  the  habits, 
business  methods,  and  possessions  of  appellant's  decedent 
The  close  and  intimate  relations  which  they  sustained  to  him 
enabled  them  to  testify  with  persuasive  plausibility  to  facts 
which  were  entirely  inconsistent  with  the  possession  by 
him  of  any  large  sum  of  money  at,  or  prior  to,  the  time 
of  his  death.  The  objection  to  the  competency  of  these 
fitnesses  is  based  upon  §506  Bums  1901,  §498  R.  S.  1881, 
and  presents  the  first  question  for  decision. 

By  the  terms  of  such  statute  it  is  provided  that  "in  suits 
or  proceedings  in  which  an  executor  or  administrator  is  a 
party,  involving  matters  which  occurred  during  the  life 
time  of  the  decedent,  where  a  judgment  or  allowance  may 
be  made  or  rendered  for  or  against  the  estate  represented 
by  such  executor  or  administrator,  any  person  who  is  a 
necessary  party  to  the  issue  or  record,  whose  interest  is 
adverse  to  such  estate,  shall  not  be  a  competent  witness  as 
to  such  matters  against  such  estate." 

The  appellees  Beatson  were  parties  both  to  the  issue  and 
record,  their  interest  was  adverse  to  that  of  the  estate,  the 
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administrator  was  a  party,  and  they  were,  by  virtue  of  the 
statute  quoted,  not  competent  witnesses  as  to  "matters  which 
occurred  during  the  lifetime  of  the  decedent."  The  ad- 
ministrator charged  them  with  retaining  money,  belonging 
to  the  decedent,  the  title  to  which  had  passed  to  the  per- 
sonal representative  of  said  decedent  In  Michiga/n  Trust 
Co.  V.  Probasco  (1902),  29  Ind.  App.  109,  the  purpose  of 
the  action  was  to  secure  to  an  estate  property  with  regard 
to  the  existence  of  which  there  was  no  dispute,  the  contro- 
versy being  only  as  to  its  ownership.  In  this  case  there  is 
no  controversy,  or  a  minor  one  at  most,  as  to  ownership, 
the  existence  of  the  thing  alleged  to  have  been  converted 
being  the  issue.  The  very  thing  involved  is  the  conversion 
of  money  after  the  death  of  David  Bowers.  With  regard 
to  this  said  appellees  were  competent  witnesses,  it  not  being 
a  matter  which  occurred  during  the  lifetime  of  the  dece- 
dent. Whether  the  decedent  had  any  such  personal  prop- 
erty while  he  was  living  was  "a  matter  involved"  in  the 
litigation,  since  unless  he  did  have  it  the  administrator 
could  not  succeed  to  its  ownership  nor  the  appellees  convert 
it.  If  David  Bowers  were  living,  and  the  question  of  his 
possession  of  such  property  were  being  then  litigated,  as  it 
now  is,  said  appellees  might  testify  exactly  as  they  did 
in  the  trial,  and,  in  the  absence  of  other  evidence,  a  finding 
that  there  was  no  such  property  might  be  made,  but  the 
decedent  alive  could  also  testify  relative  to  occurrences  de- 
tailed by  them,  and  his  statement  added  thereto  might  make 
a  much  different  question  from  that  presented  in  his  ab- 
sence. The  matters  testified  to  occurred  during  the  lifetime 
of  the  decedent,  and  the  necessary  conclusion  is  that  the 
statute  rendered  the  witnesses  incompetent. 

In  Taylor  v.  Duesterberg  (1887),  109  Ind.  165,  the 
matter  under  investigation  was  the  bona  fides  of  a  transac- 
tion between  a  debtor  and  his  wife,  the  decedent  who  was 
a  creditor  not  being  a  party  thereto,  it  was  held  that  the 
administrator  could  not  invoke  §506,  supra,  to  exclude  tea- 
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timony  relative  to  said  issue.  No  administrator  or  estate 
was  a  party  in  the  case  of  Durham  v.  Shannon  (ISSS),  116 
Ind.  403,  and  the  decision  is  expressly  placed  upon  the 
ground  that  neither  of  the  parties  to  the  litigation  in  any 
sense  represented  the  estate  collaterally  concerned.  Neither 
of  these  cases  is  in  point  in  the  case  at  bar,  and  while 
the  question  is  a  difficult  one,  the  decision  of  which  may 
work  hardship,  the  courts  cannot  do  otherwise  than  to  take 
the  statute  as  it  is  written. 

There  was  evidence  tending  to  show  that  a  few  days  after 
the  death  of  David  Bowers,  his  widow  and  children  met  at 
his  home  and  divided  among  themselves,  certain  of 
2.     his  real  estate  and  personal  property.     It  was  con- 
tended by  appellant  that  there  was  evidence  tending 
to  show  that  it  was  then  agreed  between  the  heirs  and  the 
widow  that  the  money  on  hand  and  in  her  possession  should 
remain  in  her  possession  undivided  until  the  other  personal 
estate  was  settled  up  and  divided.     There  is  also  evidence 
tending  to  show  that  this  settlement  was  in  full  of  the  inter- 
ests of  the  various  parties  to  the  personal  property  of  said 
decedent     Evidence  as  to  what  was  done  at  this  meeting, 
and  as  to  what  the  agreement  and  proceeding  there  entered 
into  actually  was,  was  relevant     Two  persons  present  were 
James  E.  Bowers  and  David  W.  Bowers,  both  children  of 
the  decedent.     The  court  permitted  testimony  to  be  intro- 
duced, over  objection  and  exception,  of  statements 
8.     by  each  of  said  persons  to  third  parties,  to  the  effect 
that  they  had  "about  settled  their  estate ;"  that  they 
"had  settled  their  estate  at  a  cost  of  $5."     This  evidence 
was  introduced,  not  by  way  of  impeachment,  but  as  an  ad- 
mission of  interested  parties.     The  children  of  David  Bow- 
ers were  not  parties  to  the  action.     Michigan  Trust  Co.  v. 
Probasco  (1902),  29  Ind.  App.  109,  123.    They  could  not 
control  it  and  their  interest  in  the  result  was  a  contingent 
one.     Such  contingent  interest  was  not  a  joint  but  a  several 
interest  and  the  statements  referred  to  constituted  no  more 
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than  hearsay  evidence.  Oaar,  ScoU  &  Co.  v.  Shaffer 
(1894),  139  Ind.  191;  Merchants  Life  Asm.  v.  Yoakum 
(1899),  98  Fed.  251,  89  C.  C.  A.  56;  Dickinson  v.  Clarke 
(1872),  6  W.  Va.  280;  Oray  v.  Cottrell  (1832),  1  Hill 
(S.  C.)  ♦38;  1  Elliott,  Evidence,  §248,  note  35. 

In  the  case  of  Hart  v.  Miller  (1902),  29  Ind.  App.  222, 
it  was  held  that  a  guardian  occupies  a  position  analogous 
to  that  of  an  agent  for  an  adult,  and  that  the  declarations 
of  the  ward  were  therefore  receivable  in  evidence  as  those 
of  the  real  party  in  interest 

In  the  case  at  bar  the  administrator  represents  the  inter- 
est of  creditors  as  well  as  that  of  heirs,  while  the  fact  that 
there  are  a  number  of  heirs  would  render  it  impossible  for 
admissions  of  one  of  them  to  be  received  against  the  admin- 
istrator without  thereby  militating  against  the  interests  of 
the  other  heirs,  as  against  whom  such  admissions  are  clearly 
incompetent  Neither  would  it  be  possible  to  limit  the  ef- 
fect of  the  admission,  since  it  must  operate,  if  at  all,  against 
the  administrator  and  not  directly  against  the  individual 
making  it 

The  parties  may  be  called  as  witnesses  to  the  transaction, 
and  they  may  be  impeached  by  proof  of  inconsistent 

4.  statements,  but  such  statements  cannot  be  intro- 
duced in  the  form  of  admissfons. 

Judgment  reversed  and  cause  remanded,  with  instruc- 
tions to  sustain  appellant's  motion  for  a  new  trial,  and 
further  consistent  proceedings. 

On  Petition  for  Rehearing. 

Babb,  J. — It  is  insisted  by  the  appellees  in  their  petition 
for  a  rehearing  in  this  cause  that  their  petition  should  be 
granted  and  the  judgment  of-  the  court  below  aflSrmed,  for 
the  reason  that  all  the  evidence  given  upon  the  trial  of  this 
cause  is  not  before  this  court,  and  that  therefore  it  does  not 
affirmatively  appear  from  the  record  that  error  was  com- 
mitted; that  for  aught  this  court  can  know,  it  was  shown 
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without  conflict,  by  the  evidence  upon  the  trial,  that  the 
plaintiff  was  not  entitled  to  recover,  and  that  the  admission 
of  the  evidence  complained  of  on  the  trial  of  the  cause  was 
a  harmless  error. 

The  case  is  before  this  court  upon  a  reserved  ques- 
tion of  law  and  the  record  is  made  up  under 
the    provisions    of    §642    Bums    1901,    §630    R 

6.  S.  1881.  The  bill  of  *  exceptions  properly  only 
presents  to  this  court  so  much  of  the  record 
as  is  necessary  to  present  the  question  involved  in  the  de- 
cision, and  the  bill  itself  shows  that  evidence  was  intro- 
duced tending  to  prove  the  facts  averred  in  the  plaintiff's 
complaint.  This  being  so,  it  affirmatively  appears  from  the 
record  that  if  the  court  erred  in  permitting  the  defendants 
to  testify  to  matters  transpiring  in  the  lifetime  of  the  plain- 
tiff's intestate,  the  error  was  harmful,  and  necessarily  re- 
quires the  reversal  of  the  cause.  Appellee's  argument  in 
support  of  their  petition  is  a  repetition  of  their  argument 
upon  the  original  hearing,  supported  by  the  same  citation 
of  authorities  there  relied  upon,  and  none  other,  for  an 
affirmance  of  the  judgment,  and  all  of  which  were  carefully 
weighed  and  considered  by  this  court  on  the  original  hear- 
ing. 

Petition  for  a  rehearing  overruled. 

Roby,  P.  J.,  Watson,  Comstock  and  Hadley,  JJ.,  concur. 
Myers,  C.  J.,  absent 


Supreme  Council  op  Knights  and  Ladies  op 
Columbia  v.  Apman  et  al. 

[No.  5,921.    Piled  March  22,  1907.] 

1.  Pleading.  —  Complaint  —  Insurance. — Contracts. — Diseharge. 
— A  complaint  which  counts  upon  an  insurance  policy  and 
which  shows  a  discharge  thereof  by  the  plaintiff,  is  bad.    p.  674. 

2.  Contracts. — Compromise, — Rescission. — An  action  cannot  be 
maintained  upon  the  original  contract  which  has  been  compro- 
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mised  by  the  payment  and  acceptance  of  an  amount  in  satisfac- 
tion, so  long  as  the  compromise  is  not  rescinded,  p.  674. 
S.  Pleading.  —  Complaint.  —  Cancelation. — Fraud. — Contra>et8. — 
Consideration. — Return. — A  complaint  for  the  cancelation  of 
a  compromise  agreement,  because  of  defendant's  fraud  in  its 
procurement,  must  allege  a  return  or  tender  of  the  considera- 
tion received,    p.  674. 

4.  Insurance. — Compromiae. — Fraud. — Election  to  Sue  in  Con- 
tract or  Tort. — ^A  plaintiff  who  is  induced  by  fraud  to  execute 
a  release  of  an  insurance  policy  of  which  he  is  beneficiary,  may 
tender  back  the  consideration  and  sue  on  the  contract,  or  affirm 
the  release  and  sue  in  tort.    p.  675. 

5.  Pleading.  —  Facts.  —  Fraud.  —  A  complaint  for  fraud  must 
state  the  facts  constituting  the  fraud,    p.  675. 

6.  Damages.  —  Measure.  —  Insurance.  —  Release.  —  Fraud. — The 
measure  of  damages,  in  an  action  to  set  aside  a  release  of  an 
insurance  policy  because  of  defendant's  fraud,  and  to  recover 
on  the  policy,  is  the  difference  between  the  amount  received  and 
the  amount  stated  in  the  policy,    p.  678. 

7.  Same.  —  Measure.  —  Insurance.  —  Release. — Fraud. — Ratificor 
turn. — In  an  action  for  damages  for  the  fraudulent  procure- 
ment of  plaintiff's  release  of  an  insurance  policy,  the  measure 
of  damages  is  the  difference  between  the  actual  value  of  the 
policy  under  the  circumstances,  and  the  amount  received, 
p.  678. 

8.  Pleading.  —  Complaint. — Insurance. — Release. — Fraud. — How 
Alleged. — In  an  action  to  recover  damages  for  defendant  insur- 
ance association's  fraudulent  procurement  of  plaintiff's  release 
of  an  insurance  policy,  it  is  not  sufficient  to  show  that  the  fraud 
was  that  of  an  officer  of  such  association,  but  it  must  be  alleged 
as  having  been  committed  by  the  defendant,    p.  679. 

9.  Fraud.  —  Insurance.  —  Release. — Evidence. — ^Where  the  ben- 
eficiary of  an  insurance  certificate  assigned  it  as  collateral 
security  for  a  loan,  and  afterwards,  through  the  fraud  of  such 
creditor,  executed  an  absolute  release  thereof,  the  insurance 
association  not  being  a  party  thereto,  he  cannot  recover  against 
such  association  on  account  of  such  fraud,    p.  679. 

From  Clay  Circuit  Court;  Presley  0.  Colliver,  Judge. 

Action  by  Charles  Apman  against  the  Supreme  Council 
of  Knights  and  Ladies  of  Columbia  and  another.  From  a 
judgment  for  plaintiff,  said  council  appeals.     Reversed. 

Rawley  &  Hutchison,  for  appellant. 

Albert  Payne  and  A.  W.  Knight,  for  appellee  Apman. 
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RoBY,  P.  J. — Action  by  appellee  Apman.  Trial  by 
jury.  Verdict  for  $645.  Appellants  motion  for  a  new 
ti^ial.  overruled.     Judgment  on  verdict. 

The  parties  do  not  agree  upon  the  construction  of  the 
complaint.  Appellant  asserts  that  it  is  founded  upon  a 
benefit  certificate  issued  by  it  to  Sarah  Apman  in  the  sum 
of  $1,000,  and  payable  upon  her  death  to  appellee  Apman, 
who  was  her  husband.  Such  certificate  is  designated  in 
the  pleading  as  a  policy,  and  it  is  averred  that  a  copy 
thereof  is  not  filed  with  and  not  made  a  part  of  the  single 
paragraph  of  complaint,  for  the  reason  that  the  original 
is  in  the  possession  of  the  appellant.  Full  performance  of 
the  conditions  of  said  certificate,  the  death  of  said  member, 
and  the  furnishing  of  proofs  thereof,  are  all  averred,  and  in 
the  absence  of  the  additional  averments  hereafter  referred 
to  the  action  would  very  clearly  be,  as  contended  by  appel- 
lant, an  action  upon  the  contract  contained  in  the  certificate. 
Appellee  Apman,  however,  asserts  that  it  sounds  in  tort, 
and  seeks  the  recovery  of  damages  on  account  of  fraud. 
Following  that  part  of  the  pleading  which  has  already  been 
summarized,  it  is  averred,  in  eflFect,  that  at  the  time  of  his 
wife's  death  said  appellee  was  in  straitened  financial  cir- 
cumstances, and  did  not  have  either  money  or  credit  to  meet 
his  wife's  funeral  expenses,  and  solicited  John  Brooks  to 
guarantee  the  payment  of  such  funeral  expenses,  and  of- 
fered to  secure  him  by  an  assignment  of  "the  insurance 
policy  sued  upon  herein;"  that  Brooks  agreed  to  and  did 
stand  good  for  said  funeral  expenses,  which  amounted  to 
$355,  whereupon  said  appellee  assigned  said  certificate  to 
him  as  security  for  said  sum;  that  shortly  thereafter  Ken- 
nedy, appellant's  supreme  counselor,  was  sent  by  it  to  said 
appellee  and  Brooks  for  the  ostensible  purpose  of  effecting 
a  settlement  of  appellant's  liability  under  said  certificate: 
that  when  said  ofiicer  learned  of  said  assignment  he  noti- 
fied Brooks  that  it  would  not  be  recognized  by  appellant, 
and  further  represented  that  if  said  appellee  and  Brooks 
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would  join  in  an  assignment  to  appellant  it  would  hold  said 
certificate  as  collateral  security  and  would  advance  the  fu- 
neral expenses,  pendingfinalsettlement,  and  that  none  of  said 
appellee's  rights  would  be  affected  by  said  assignment ;  that 
Kennedy,  in  pursuance  of  a  fraudulent  scheme  to  get  pos- 
session of  said  certificate  and  defeat  the  payment  thereof, 
except  as  to  the  amount  of  said  funeral  expenses,  repre- 
sented that  legal  entanglements  were  likely  to  arise  which 
might  defeat  the  payment  of  any  part  of  said  certificate 
unless  he  and  said  Brooks  joined  in  said  proposed  assign- 
ment, and  that  if  it  was  made,  appellee's  rights  should  be 
in  all  things  protected.  He  also  avers  that  at  the  time  of 
said  conference  he  was  sick  and  in  a  state  of  intoxication, 
and  unfit  by  reason  thereof  to  transact  ordinary  business 
affairs  or  fully  to  appreciate  his  rights  under  said  certifi- 
cate ;  that,  relying  upon  and  having  confidence  in  said  rep- 
resentations of  Kennedy  and  Brooks,  he  delivered  said  cer- 
tificate to  Kennedy,  and  joined  in  signing  a  certain  instru- 
ment, which  Kennedy  represented  to  be  a  mere  assignment 
of  said  certificate  as  aforesaid,  with  the  understanding 
that  the  policy  would  be  paid  in  due  course  of  time ;  that 
said  appellee  and  Brooks  relied  implicitly  upon  the  repre- 
sentations thus  made  by  Kennedy,  and  were  induced  by  him 
to  believe  and  act  as  aforesaid.  He  avers  also  that  on  ac- 
count of  defective  eyesight  he  was  unable  to  read  said  in- 
strument, and  that  neither  Kennedy  nor  any  one  else  read 
it  to  him  or  explained  its  real  contents ;  that  having  confi- 
dence in  Kennedy  he  relied  wholly  upon  his  representations, 
and  believed  the  instrument  to  be  merely  an  assignment  for 
the  purpose  above  stated ;  that  he  so  continued  to  believe 
until  the  appellant  notified  him  that  said  instrument  was 
a  full  and  complete  release  and  settlement  of  his  claims 
under  said  certificate  in  consideration  of  said  $355.  H'e 
now  avers  that  he  was  induced  to  sign  said  instrument  upon 
the  false  and  fraudulent  representations  of  Kennedy;  that 
it  was  a  mere  assignment  of  the  policy  to  hold  as  collateral 

Vol.  39—43 
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security  as  aforesaid.  He  admits  the  pajmeat  of  said 
$355  to  the  undertaker,  and  that  such  sum  should  be  de- 
ducted from  the  face  valuation  of  said  policy,  and  he  avers 
that  ^'said  sum  is  the  only  sum  which  has  been  paid  by  said 
defendant  society  in  liquidation  of  said  policy  and  contract 
of  insurance,"  and  that  he  is  entitled  to  recover  the  differ- 
ence between  the  funeral  expenses  and  the  amount  of  said 
certificate  with  interest  thereon;  that  said  amount  is  due 
and  unpaid ;  that  appellant  refuses  to  pay  and  that  Brooks 
is  made  a  party  "to  answer  to  any  interest  he  may  claim  in 
the  policy."  Judgment  against  appellant  for  $1,000  is 
demanded.  A  demurrer  for  want  of  facts  was  addressed 
to  this  pleading.  It  was  overruled,  and  said  ruling  is  as- 
signed as  error. 

If  the  complaint  is  to  be  construed  as  one  upon  the  benefit 
certificate,  and  for  the  enforcement  of  the  contract  con- 
tained therein,  then  the  demurrer  should  have  been 

1.  sustained,  the  averments  showing  that  a  written  dis- 
charge of  liability  had  been  executed  in  considera- 
tion of  $355  paid  by  appellant  and  received  by  appellee. 

"In  such  a  case  as  this  a  recovery  cannot  be  had  upon  a 

contract  which  has  been  released  and  surrendered  up,  in 

pursuance  of  a  subsequent  contract,  upon  which  an 

2.  amount  has  been  paid  as  a  compromise  of  a  disputed 
liability  upon  the  original  obligation,  so  long  as  the 

subsequent  contract  remains  unrescinded  and  in  force." 
Home  Ins.  Co.y.  Howard  (1887),  111  Ind.  544,  546. 

If  the  averments  relative  to  the  execution  of  said  release 

are  to  be  taken  as  showing  that  it  was  obtained  by  fraud, 

and  to  procure  its  cancelation  because  of  such  fraud, 

3.  then  they  are  insufficient,  in  that  no  return  or  ten- 
der of  the  $355,  which  was  admittedly  received, 

is  shown  by  the  pleading.  Home  Ins*  Co.  v.  Howard, 
supra;  Citizens  St.  R.  Co.  v.  Horton  (1897),  18  Ind.  App. 
335;  Johnson  v.  Culver  (1888),  116  Ind.  278. 
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Appellee  Apman's  position  is  that  the  action  is  not  ex 

contractu,  but  sounds  in  tort '  It  is  the  undoubted  law  that 

a  party  fraudulently  induced  to  execute  such  a  re- 

4.  lease  may  affirm  the  release  and  sue  for  damages 
caused  by  such  fraud.    Wabash  Valley,  etc..  Union  v. 

James  (1893),  8  Ind.  App.  449;  Johnson  v.  Culver,  supra; 
St.  John  V.  Hendrichson  (1882),  81  Ind.  350;  Nysewan- 
der  V.  Lowman  (1890),  124  Ind  584. 

It  is  essential  in  pleading  fraud  to  state  facts.     Appel- 
lee's attorneys  say:     *^t  would  subserve  no  good  purpose 
to  set  forth  in  detail  the  averments  of  the  complaint 

5.  covering  such  elements  as  are  necessary  to  be  charged 
to  make  out  the  cause  of  action  for  damages  on  ac- 
count of  fraud.  A  perusal  of  the  complaint  by  this  court 
will  disclose  that  Kennedy  made  certain  material  represen- 
tations to  Apman  to  induce  him  to  execute  the  instrument, 
which  subsequently  turned  out  to  be  a  complete  release; 
that  said  representations  were  false,  and  were  made  for  the 
fraudulent  purpose  of  influencing  Apman  to  make  the  as- 
signment of  the  policy  of  insurance  to  the  appellant  lodge ; 
that  Apman  reposed  confidence  in  Kennedy,  and  innocently 
fell  into  the  trap  fixed  up  for  him;  that  Apman  was  so 
drunk  at  the  time  as  to  be  incapable  of  transacting  business 
in  an  intelligible  manner,  and  was  also  in  straitened  finan- 
cial circumstances;  that  Apman,  in  executing  the  alleged 
release,  bound  himself  to  accept  the  sum  of  $355  in  full 
settlement  of  a  valid,  binding,  enforceable  and  hona  fide 
claim  of  $1,000,  to  which  he  was  legally  entitled  under  the 
terms  of  the  policy,  and  which  settlement,  upon  its  face, 
was  utterly  inadequate  and  utterly  unconscionable ;  that  he, 
Apman,  was  injured  thereby.  *  *  ♦  We  leave  the  de- 
termination of  the  matter  to  this  court,  in  the  secure  belief 
that  the  court  will  conclude,  without  hesitation,  that  suffi- 
cient facts  are  pleaded  to  make  out,  not  only  a  case  of 
fraud,  but  a  very  black  and  infamous  case  of  fraud  at  that." 
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An  answer  in  four  paragraphs  was  filed.  The  first 
paragraph  was  the  general  denial.  The  second  was  that 
appellee  Apman  was  not  the  real  party  in  interest,  for  the 
reason  that  the  certificate  sued  upon  had  been  for  a  valua- 
ble consideration  assigned  to  John  Brooks  before  suit  was 
brought.  In  the  third  paragraph  the  assignment  was 
stated,  and  it  is  averred,  that  appellant  denied  liability 
upon  said  certificate  because  of  certain  facts,  which  are  set 
out,  and  that  a  full  settlement  was  had  between  all  con- 
cerned, appellant  paying  $355  in  discharge  of  all  its  lia- 
bility, and  appellee  Apman  voluntarily  and  freely  executing 
a  written  release  thereof  to  it,  a  copy  of  said  release  being 
set  out. 

In  the  fourth  paragraph  it  is  admitted  that  appellee  Ap- 
man was  beneficiary  in  a  certain  certificate  of  insurance, 
as  averred  in  the  complaint,  but  it  is  averred  that  after  his 
wife's  death  and  prior  to  the  institution  of  the  action  he  made 
a  written  assignment  of  his  interest  therein  to  John  Brooks 
— such  assignment,  in  due  form  and  acknowledged  before 
a  notary  public,  being  set  out ;  that  at  the  time  such  assign- 
ment was  made  said  Brooks  agreed  in  writing  to  collect  the 
amount  due  on  said  certificate,  and,  after  paying  the  funeral 
expenses  of  said  appellee's  wife,  to  pay  the  residue  thereof 
to  him.  This  contract  is  also  incorporated  in  the  answer. 
It  is  then  averred  that  said  Brooks  insisted  upon  appellant's 
paying  the  amount  of  said  certificate  to  him ;  that  it  investi- 
gated the  cause  of  the  death  of  appellee  Apman's  wife,  and 
found  that  during  the  last  few  days  that  she  was  alive  said 
appellee  made  violent  threats  that  he  would  kill  her ;  that 
he  cursed  and  threatened  her  while  she  was  sick  in  bed; 
that  he  struck  and  wounded  her,  and  that  his  conduct 
toward  her  was  such  that  her  relatives,'  in  order  to  prevent 
further  violence  from  him,  removed  her  from  her  home  to 
that  of  her  brother ;  that  at  the  time  of  her  death  nimierons 
bruises  and  wounds  were  found  upon  her  body,  caused  by 
blows  received  from  said  appellee,  and  which  were  the  prox- 
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imate  cause  of  her  death ;  that  appellant  did  not  believe  that 
it  was  liable  to  said  appellee  upon  said  certificate,  and  refused 
payment  thereof,  notifying  both  said  appellee  and  Brooks 
to  that  effect ;  that  thereafter  said  Brooks,  with  the  author- 
ity, consent  and  cooperation  of  said  appellee,  compromised 
and  settled  said  claim  for  $355,  which  amount  was  paid  to 
said  appellee  with  the  consent  of  said  Brooks,  and  said 
appellee  and  said  Brooks,  in  consideration  of  said  settle- 
ment and  the  payment  of  said  sum,  executed  a  con- 
tract— ^the  instrument  being  set  out — acknowledging  satis- 
faction of  said  certificate  and  discharging  appellant  from 
liability  thereon;  that  said  appellee  when  he  executed  said 
contract  was  not  intoxicated  to  such  an  extent  that  he  did 
not  know  what  he  was  doing,  and  if  he  was  so  intoxicated 
appellant  did  not  directly  or  indirectly  aid  in  bringing  about 
such  condition;  that  said  John  Brooks  and  C.  C.  Benfer, 
brothers-in-law  of  appellee  Apman,  his  deceased  wife's  son, 
and  other  persons  were  present  when  said  contract  was  ex- 
ecuted ;  that  if  said  appellee  could  not  read  it  he  could  have 
had  it  read  to  him  by  them  if  he  so  desired. 

Demurrers  for  want  of  facts  were  overruled  to  these  af- 
firmative paragraphs  of  answer,  and  a  reply  of  general  denial 
filed.  The  court  instructed  the  jury,  at  appellee  Apman's 
request,  that  "this  suit  is  brought  by  Charles  Apman  against 
the  Supreme  Council  of  Knights  and  Ladies  of  Columbia 
to  recover  damages  which  the  plaintiff  claims  to  have  sus- 
tained by  reason  of  the  false  and  fraudulent  representations 
of  one  Kennedy,  the  agent  of  said  defendant  society,  in 
obtaining  from  the  plaintiff  a  release,  assignment,  and  set- 
tlement of  an  insurance  policy,  issued  by  said  defendant 
society  to  said  plaintiff's  wife,  and  made  payable  at  her 
death  to  plaintiff,  for  a  sum  much  less  than  the  amount 
which  was  due  and  payable  under  the  terms  of  the  policy  of 
insurance."  The  court  instructed  the  jury  at  appellant's 
request,  "that  in  order  to  avoid  the  contract  of  settlement 
and  compromise  involved  in  this  action  on  the  ground  of 
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intoxication,  if  you  find  that  there  was  a  contract  of  com- 
promise and  settlement  thereof,  it  is  essential/'  etc. 

The  measure  of  damages  as  stated  to  the  jury  upon  ap- 
pellee Apman's  request  was  as  follows:     '^The  true  meas- 
ure of  damages  would  be  the  difference  between  the 

6.  amount  which  he  was  induced  to  accept  and  the 
amount  which  he  would  have  been  entitled  to  accord- 
ing to  the  terms  stated  in  the  policy."     If  the  contract  of 
release  were  set  aside,  and  the  recovery  based  upon  the 
certificate,  then  such  instruction  was  correct;  but  if  the 

action  is  to  recover  damages  caused  by  the  fraud  of 

7.  appellant  in  inducing  appellee  to  settle  and  dis- 
charge it  from  liability  upon  its  contract  such  action 

ratifies  the  release  (Cohoon  v.  Fisher  [1897],  146  Ind.  683, 
36  L.  R.  A.  198)  and  the  measure  of  damages  would  be 
the  difference  between  the  amount  paid  and  the  actual  value 
of  the  thing  surrendered. 

In  Gould  V.  Cayuga  County  Nat.  Bank  (1885),  99  N.  T. 
333,  2  N.  E.  16,  the  court  said:  "And  here  we  may  turn 
to  the  other  branch  of  the  argument,  that  the  action  is  an 
attempt  to  recover  under  the  mask  of  damages  the  ex- 
tinguished balance  of  the  original  obligation.  That  is  not 
the  effort  and  such  is  not  the  true  measure  of  damages.  If 
it  was,  very  much  of  the  appellant's  argument  would  be 
difiicult  to  answer.  There  having  been  no  rescission  of  the 
compromise  agreement,  that  must  stand,  and  it  discharges 
forever  the  original  contract  and  extinguishes  all  right  to 
any  balance  due  upon  it.  In  no  form  of  action  while  the 
compromise  stands  can  that  balance  be  recovered.  But  be- 
cause of  that  fact  it  does  not  follow  that  merely  nominal 
damages  resulted  from  the  fraud.  While  their  measure  is 
not  the  extinguished  balance,  and  cannot  be  without  making 
the  rule  as  to  rescission  an  idle  and  useless  formality,  its 
measure  is  indemnity  for  the  real  loss  sustained,  which 
may  very  well  prove  to  be  less,  and  even  much  less  than  the 
contract  balance.     Such  damages  will  compensate  the  fraud 
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as  make  the  compromise^  which  is  to  stand^  an  honest  and 
fair  one  instead  of  a  dishonest  and  fraudulent  one.  Dam- 
ages which  leave  it  stand  but  purge  it  of  fraud  are  what  should 
be  recovered.  What  the  plaintiffs  sold  and  the  defendants 
bought  was  not  a  conceded  but  a  disputed  claim;  worth, 
therefore,  ordinarily,  something  less  than  its  face  for  pur- 
poses of  sale,  transfer  or  cancelation;  how  much  less  de- 
pending upon  the  continuing  solvency  of  the  debtor,  and  the 
probabilities  of  its  successful  enforcement"  Nysewander 
V.  Lowman,  supra;  Johnson  v.  Cidver,  supra.  The  adop- 
tion of  appellee  Apman's  theory  as  to  the  character  of  the 
action  must,  therefore,  result  in  the  reversal  of  the  judg- 
ment for  error  in  the  giving  of  the  fourth  instruction  as  to 
the  measure  of  damages,  an  exception  thereto  having  been 
dvlj  reserved. 

Assuming  that  the  theory  of  the  complaint  is  as  asserted 
by  appellee  Apman,  and  also  assuming  that  it  was  suffi- 
cient upon  that  theory  to  withstand  the  demurrer, 

8.  it  is  still  necessary  to  reverse  the  judgment  because 
of  an  incurable  defect  The  fraud  charged  is  at- 
tributed directly  to  Kennedy,  and  to  no  one  else.  Neither 
Brooks  nor  the  other  relatives  of  Mrs.  Apman  are  charged 
with  having  been  in  collusion  with  Kennedy  or  appellant. 
Indeed,  it  is  averred,  in  effect,  that  both  Brooks  and  appel- 
lee Apman  relied  upon  Kennedy^s  representations  and  were 
deceived  thereby. 

Appellee  Apman  was  a  witness  in  his  own  behalf.    Upon 

his  own  sworn  statement  he  was  not  entitled  to  recover. 

Wortman  v.  Minich  (1901),  28  Ind.  App.  31.    He 

9.  testified  that  his  wife  was  buried  on  August  14; 
that  he  had  met  Kennedy  in  lodge;  that  he  went 

to  Brazil  on  October  14  and  got  word  from  Brooks  to  come 
right  back  to  Terre  Haute ;  that  he  went  on  the  next  car, 
and  was  met  at  the  car  by  his  brothers-in-law  Brooks  and 
Benfer,  the  three  of  them  "went  right  to  the  Terre  Haute 
House."    Continuing:    **What  occurred  there  at  the  Terre 
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Haute  House  ?  A.  I  ask  Mr.  Brooks,  I  says :  ^Is  Mr.  Ken- 
nedy here  V  He  says :  ^Yes,  but  he  donH  want  to  see  you.' 
I  says:  *He  don't.'  I  says:  T  want  to  see  him.'  He 
says :  ^No,  let  me  tell  you.  You  don't  want  to  go  up  there 
to  see  him.'  I  says:  *I  am  going  up  to  see  him  just  the 
same.'  AVhat  did  you  do?  A.  I  went  upstairs  and  met 
Mr.  Kennedy  in  his  room.  What  was  the  first  thing  you 
said?  A.  I  says:  ^Mr.  Kennedy,  how-de-do.  I  don't 
know  whether  you  know  me  or  not.'  He  says :  *I  believe 
I  do,'  and  I  went  and  shook  hands  with  him,  and  set  there 
for  a  few  minutes,  and  I  says :  ^Mr.  Kennedy,  what  is  the 
trouble  I  can't  get  this  policy  through?'  I  says:  TTou 
know  everything  was  all  paid  up.'  I  says:  'There  is  no 
dues,  there  is  nothing  due  on  it  at  all.'  I  says:  'If  you 
people  are  going  to  do  this  class  of  business  the  best  we  can 
do  is  to  pull  out'  He  says :  'Brooks  has  got  something  to 
give  you.'  I  says :  'What  is  it  ?'  He  says :  'He  has  got 
some  papers,'  and  just  then  I  stepped  on  the  elevator  and 
stepped  down,  and  these  papers  is  what  I  saw.  What  did 
he  say,  if  anything,  on  the  subject  about  seeing  Brooks  and 
signing  some  papers?  A.  I  don't  believe  he  hardly  said 
anything.  He  just  says:  'Brooks  has  come  in  for  this 
now.'  He  says :  'You  go  down  and  see  Brooks,  and  what- 
ever Brooks  does  with  you  is  all  right.'  What  did  you  do  ? 
A.  I  went  right  down  in  the  elevator,  and  Brooks  showed 
me  the  papers.  Where  did  you  meet  Brooks?  A.  In  the 
office  below.  What  was  the  first  thing  you  said  to  Brooks 
when  you  saw  him,  if  you  remember  ?  A.  He  was  the  one 
that  says  'If  you  will  come  over  here  I  have  got  something 
for  you  to  sign,'  and  we  were  all  pretty  drunk.  I  looked  at 
this  paper  and  says :  'HerCj,  I  can't  read  this.'  Part  of  it 
was  typewritten  and  part  of  it  was  written  in  pen  and  ink. 
I  looked  at  it  and  says:  'What  is  this,  if  you  know.'  He 
says :  'Here  is  a  paper  for  $355,  and  that's  all  there  is  to 
it'  I  says :  'I  suppose  the  balance  of  the  money  I  will  get 
later  on,*  and  he  says :     'You  will,'  and  that's  the  reason  I 
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signed  it.  Did  you  read  it?  A.  No.  Did  anybody  read 
it  to  you  ?  A.  No,  I  only  just  took  his  word  for  it  When 
you  were  up  there  did  Kennedy  ask  you  to  sign  the  paper 
Brooks  had  ?  A.  Kennedy  says :  ^ You  and  Brooks  for  it/ 
so  I  left  him  and  went  down  stairs.  What,  if  anything,  did 
Kennedy  say  to  you  about  Brooks  having  the  paper  in  his 
possession,  and  you  were  to  see  Brooks  and  sign  it  ?  A.  He 
never  said  anything  like  that.  *  *  *  Was  Kennedy 
present  when  you  signed  this  paper?  A.  No.  *  *  * 
I  will  ask  you  if  you  have  had  any  other  talk  with  Ken- 
nedy since  the  death  of  your  wife,  down  to  this  time,  other 
than  the  talk  you  have  testified  about?  A.  No,  sir. 
*  *  *  How  long  were  you  in  his  room?  A.  About 
five  minutes." 

Appellant's  counsel  have  referred  us  to  testimony  tend- 
ing to  show  that  appellee  Apman  was  intoxicated  at  the 
time  he  executed  the  release.  The  transaction  took  place 
in  the  forenoon,  but  the  entire  testimony  relative  to  his 
habits  in  that  respect  adds  probability  to  the  conclusion. 
Whether  his  normal  condition  was  interfered  with  is  not 
so  certain.  They  have  also  presented  a  forceful  argument 
as  to  the  sufficiency  of  the  evidence  to  sustain  the  finding 
of  fraud.  Such  argument  is  based  upon  the  assumed  but 
unstated  hypothesis  that  every  one  cognizant  of  the  transac- 
tion was  engaged  in  the  carrying  out  of  a  conspiracy  to 
defraud  appellee  Apman.  The  hypothesis  is  not  war- 
ranted, and  the  argument,  therefore,  is  inconclusive. 

Judgment  is  reversed,  and  the  cause  remanded,  with  in- 
struction to  sustain  appellant's  motion  for  a  new  trial,  and 
for  further  proceedings  not  inconsistent  herewith. 

Myers,  C.  J.,  Hadley,  Watson  and  Rabb,  JJ.,  concur. 
Comstocky  J«;  absent 
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Pittsburgh,  Cinoinnati,  Chicago  &  St.  Louis 
Railway  Company  v.  Cozatt. 

[No.  5,658.    Filed  December  18,  1906.    Rehearing  denied  F^m- 
ary  27,  1907.    Transfer  denied  April  2,  1907.] 

1.  Trial. — Directing  Verdict — ^It  is  error  to  direct  a  verdict  for 
defendant,  where  there  is  any  evidence,  or  legitimate  inferences 
therefrom,  to  support  a  verdict  for  plaintiff,    p.  690. 

2.  Master  and  Servant. — Place  of  Work. — Tretpaaa^^-RaUr 
roads. — A  servant  engaged  in  repairing  the  end  wall  of  a  rail- 
road freight-station  is  not  a  trespasser  in  going  on  and  across 
the  ends  of  the  tracks  adjacent  to  such  wall  in  the  necessary 
discharge  of  his  duties,    p.  691. 

8.  Same. — Negligence. — Proximate  Cause. — ^Where  a  servant  put 
his  knee  against  a  bumping-post,  in  an  effort  to  pitch  a  tool 
over  the  railroad  track,  and  his  knee  slipped  and  was  caught 
by  a  backing  freight-car,  the  backing  of  such  car  was  the  prozi* 
mate  cause  of  his  injury,    p.  691. 

4.  Negligence. — Proximate  Cause. — What  Is. — ^The  proximate 
cause  of  an  injury  is  the  responsible  cause — ^the  cause  which  is 
the  active,  operative,  continuing  and  natural  source  of  the  in- 
jury.     p.  691. 

5.  Master  and  Servant. — Negligence. — Contributory. — Selecting 
Dangerous  Way. — Question  for  Jury. — The  Appellate  Court 
cannot  hold  as  a  matter  of  law  that  a  servant  was  guilty  of 
contributory  negligence  in  attempting  to  carry  a  tool  between 
freight-cars  standing  in  the  freight-station  and  the  bumping- 
post,  when  that  was  the  most  direct  and  least  obstructed  way, 
such  question  being  for  the  jury.    p.  692. 

6.  Trial.  —  Instructions.  —  Master  and  Servant. — Negligence* — 
Contributory. — In  an  action  by  a  servant  for  damages  caused 
by  the  backing  of  freight-cars  against  a  bumping-post,  between 
which  plaintiff's  knee  was  caught  and  crushed,  an  instruction 
that  if  his  knee  was  caught  because  cinders  gave  way  under 
his  foot  the  verdict  should  be  for  defendant  is  properly  refused, 
since  how  the  knee  bent  down  is  immaterial,  and  since  the  in- 
struction wholly  omits  any  mention  of  defendant's  n^ligence. 
p.  692. 

7.  Same. — Instructions. — Non^Direction. — Evidence. — An  instroe- 
tion  on  the  subject  of  damages  which  fails  to  state  that  the 
jury  must  confine  itself  to  the  evidence  is  not  misleading  where 
in  another  instruction  the  jury  was  told  that  it  should  deter- 
mine the  facts  from  the  evidence    p.  698. 
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8.  Trial.  —  Inatructiana,  —  Damages, — Crippled  Condition. — Re- 
sulting Unpleasantneas, — In  a  personal  injury  case,  where 
plaintifiTs  knee  was  crushed,  resulting  in  the  loss  of  his  leg,  an 
instruction  that  the  jury  may  consider  the  fact,  if  it  be  one, 
that  "plaintiff  will  be  deprived  of  the  pleasure  and  satisfaction 
in  life  that  those  only  can  enjoy  who  are  possessed  of  a  sound 
body  and  the  free  use  of  all  of  its  mdhibers,"  is  correct,    p.  694. 

From  Morgan  Circuit  Court;  Joseph  W,  Williams, 
Judge. 

Action  by  Charles  E.  Cozatt  against  the  Pittsburgh,  Cin- 
cinnati, Chicago  &  St  Louis  Railway  Company.  From  a 
judgment  on  a  verdict  for  plaintiff  for  $5,000,  defendant 
appeals.     Affirmed. 

Samuel  0.  Pickens  and  Owen  Pickens,  for  appellant. 
John  M.  Bailey  and  Oeorge  W.  Orubbs,  for  appellee. 

WiLET,  P.  J. — ^Appellee  recovered  a  judgment  below 
against  appellant  for  damages  for  personal  injuries  alleged 
to  have  been  caused  by  its  negligence.  The  complaint  is 
in  two  paragraphs,  to  each  of  which  a  demurrer  was  over- 
ruled. Answer  in  denial.  Trial  by  jury,  and  with  their 
general  verdict  they  found  specially  as  to  specific  facts  by 
their  answers  to  interrogatories.  Appellant's  motions  for  a 
new  trial  and  for  judgment  in  its  favor  upon  the  interroga- 
tories were  overruled. 

Overruling  the  demurrer  to  the  complaint,  the  motion 
for  a  new  trial,  and  the  motion  for  judgment  on  the  answers 
to  the  interrogatories  are  all  assigned  as  errors,  but  they 
are  all  expressly  waived  in  argument,  excepting  the  over- 
ruling of  the  motion  for  a  new  trial. 

That  the  nature  of  the  action  may  clearly  appear,  it  is 
important  to  state  the  material  facts  relied  upon  as  disclosed 
by  the  complaint.  The  first  paragraph  avers  that  appellant 
owned  and  operated  a  steam  railroad,  and  that  it  had  tracks 
along  and  upon  the  public  streets  and  alleys  in  the  city  of 
Indianapolis,  and  owned  and  operated  a  certain  building 
for  a  freight-depot,  the  west  end  thereof  fronting  on  South 
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Delaware  street;  that  inside  of  said  depot  appellant  had 
four  or  five  tracks,  over  which  it  ran  its  cars  for  the  purpose 
of  loading  and  unloading  freight;  that  the  building  ex- 
tended east  from  Delaware  street  four  or  five  hundred  feet, 
and  was  open,  so  as  to. allow  ingress  and  egress  of  cars; 
that  the  west  end  of  the  depot  was  closed  up  with  a  brick 
wall,  and  at  the  end  of  each  track  appellant  had  erected 
and  maintained  large  posts,  for  the  purpose  of  preventing 
trains  and  cars  from  running  off  the  tracks  into  the  brick 
wall;  that  on  the  north  side  of  said  depot,  extending  the 
length  thereof,  was  a  platform,  on  a  level  with  the  lower 
part  of  the  car  doors,  which  was  used  in  loading  and  un- 
loading freight;  that  wagons  and  teams  could  be  driven 
along  the  north  side  of  said  platform;  that  the  distance 
from  the  north  rail  of  the  north  track  in  said  depot  to  the 
south  side  of  said  platform  was  about  three  feet  three  inches, 
and  the  distance  between  the  platform  from  the  north  side 
of  box-cars  on  the  north  track  was  about  twelve  inches; 
that  the  distance  between  the  cars  occupying  various  tracks 
in  the  depot  was  about  twelve  inches ;  that  when  said  depot 
and  tracks  were  full  of  box-cars,  a  person  in  the  west  end  of 
the  depot,  at  the  west  end  of  the  cars  thereof,  could  not  see 
or  know  what  was  taking  place  at  the  east  end;  that  on 
March  6,  1903,  at  the  time  appellee  was  injured,  all  said 
tracks  were  full  of  cars,  leaving  a  space  between  the  west 
end  of  said  cars  and  said  bumping-post,  so  that  persons 
could  pass;  that  in  the  northwest  comer  of  said  depot  the 
space  between  the  bumping-post  of  the  north  rail  of  the 
north  track  and  the  south  side  of  the  platform  was  filled  up 
with  cinders;  that  on  the  east  side  of  the  bumping-post 
was  a  large,  square,  steel  plate,  held  in  place  by  bolts  and 
screws,  which  was  placed  there  to  allow  the  drawbars  and 
bumpers  to  strike  against ;  that  at  the  west  end  of  the  plat- 
form, and  flush  with  the  west  wall  of  the  depot,  was  a  large 
box,  eight  feet  east  and  west,  five  feet  seven  inches  north 
and  south,  and  seven  feet  high,  used  by  appellant  for  hold- 
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ing  shavings ;  that  in  the  space  between  the  platform  and  the 
north  bumping-post  on  the  north  track,  and  against  the 

.brick  wall,  was  a  brick  pier,  two  feet  east  and  west,  seven- 
teen inches  north  and  south,  and  ten  feet  high ;  that  a  short 
time  before  March  6,  1903,  one  of  appellant's  cars  on  one 
of  the  tracks  in  the  depot  had  been  run  over  the  bumping- 
post  at  the  end  of  said  track,  and  into  said  brick  wall,  thereby 
knocking  the  same  down;  that  one  Millikin  had  been  em- 
ployed by  defendant  to  rebuild  said  wall;  that  appellee, 
on  the  day  named,  was  working  for  Millikin  in  rebuilding 
the  wall,  and  was  foreman  of  the  men  working  there,  and 
he  was  overseeing  the  work ;  that  appellant  knew  that  plain- 
tiff and  the  men  working  under  him  were  working  at  that 
time  in  rebuilding  the  wall;  that  the  brick,  timbers  and 
debris  from  the  torn  down  wall  were  scattered  along  the 
west  end  of  the  depot,  and  west  of  said  bumping-post,  all 
of  which  appellant  well  knew  on  that  day ;  that  in  working 

*  at  that  place  and  time  it  was  necessary  for  appellee  and  his 
men  to  cross  and  recross  the  tracks  in  the  depot,  and  east  of 
said  bumping-post  and  west  of  the  west  end  of  the  cars  on 
said  tracks,  all  of  which  appellant  then  and  there  well 
knew;  that  appellee  was  working  with  the  knowledge  and 
consent  of  appellant  in  rebuilding  the  wall;  that  in  the 
forenoon  of  that  day  he  went  to  the  northwest  comer  of 
the  depot,  to  said  platform,  to  get  a  lifting  jack  and  lever, 
and  started  to  take  them  to  the  south  side  of  said  depot  to 
use  while  repairing  the  wall ;  that  by  reason  of  the  debris, 
hereinbefore  mentioned,  and  the  wooden  brace  and  props 
west  of  the  north  bumping-post,  appellee  could  not  pass  west 
of  said  post  with  the  jack  and  lever ;  that  while  he  was  in 
the  act  of  pitching  the  same  over  the  north  track,  and  be- 
tween the  west  end  of  the  car  standing  on  the  north  track  and 
the  north  bumping-post,  and  while  standing  on  said 
cinders  with  his  knee  close  to  the  iron  plate  of  said 
post,  appellant  carelessly  and  negligently  ran  against 
the  car  at  the  east  end  of  the  depot  on  the  north  track. 
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with  such  force  and  violence  as,  in  a  moment's  time,  to  jam 
said  car  standing  on  the  west  end  of  said  north  track  against 
the  bumping-post;  that  no  warning  was  given  to  the  appellee, 
that  said  car  would  be  pushed  against  said  post  at  said  time; 
that  the  appellant  well  knew,  or  could  have  known  by  the 
exercise  of  ordinary  care,  that  appellee  would  be  hurt  at 
that  time  if  said  car  was  jammed  against  said  post;  that 
appellee  was  in  the  act  of  pitching  said  lever  as  said  cars 
were  struck,  and  before  he  could  let  loose  of  same  and  step 
back  his  knee  was  caught  between  the  bumper  and  steel 
plate  on  the  post,  thereby  crushing  his  leg  and  knee,  and 
making  necessary  the  amputation  of  the  same,  to  his  injury, 
etc. 

The  second  paragraph  of  the  complaint  is  substantially 
identical  with  the  first,  with  the  averment  of  the  following 
additional  facts :  That  on  the  morning  of  March  5,  1903, 
before  he  went  to  work,  he  explained  to  the  men  who  had 
charge,  direction  and  control  of  the  switching  of  cars  in " 
said  depot  and  yards  adjoining  the  same,  the  sit- 
uation of  the  west  end  of  the  depot  where  they  had 
to  work,  and  that  they  had  to  cross  and  recross  said  tracks, 
and  that  it  was  a  dangerous  place,  and  requested  said  men 
to  be  certain  to  give  appellee  and  his  men  a  signal  of  warn- 
ing before  they  backed  any  cars  into  the  depot  from  the 
tracks,  so  that  they  would  not  be  injured  thereby ;  that  on 
the  morning  before  appellee  and  his  men  began  to  work 
on  the  wall  he  fully  explained  to  the  conductor  of  the 
switching  crew  the  situation  at  the  west  end  of  the  depot ; 
that  he  and  his  men  would  necessarily  have  to  be  on  the 
tracks  in  performing  the  work,  and  that  it  was  a  dangerous 
and  close  place,  and  requested  the  conductor  to  give  them 
a  signal  of  warning  before  backing  any  cars  or  engines  into 
the  depot  on  said  tracks,  a  sufficient  length  of  time  so  that 
they  could  avoid  the  danger  and  protect  themselves  from 
being  injured  or  hurt  thereby;  that  said  conductor  and  the 
men  who  had  charge  of  said  crew,  after  appellee's  explana- 
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tion  and  request,  promised  him  that  they  would  give  him  and 
his  men  a  signal  of  warning  before  backing  and  running 
any  cars  or  engines  into  the  depot,  in  ample  time  for  them 
to  protect  themselves  from  injury ;  that  while  appellee  was 
in  the  act  of  pitching  the  lifting-jack  over  the  north  track 
between  the  west  end  of  the  cars  standing  on  the  north 
track  and  the  north  bumping-post,  and  while  standing  with 
his  knee  close  to  the  iron  plate  of  said  post,  and  relying 
upon  the  promise  of  the  conductor  and  yard  boss  to  give 
him  a  signal  of  warning  as  they  had  promised  to  do,  ap- 
pellant's employes  carelessly  and  negligently,  without  giv- 
ing any  warning  or  signal,  caused  cars  to  be  run  into  the 
east  end  of  the  depot  on  said  track,  and  against  the  car  on 
said  track,  with  great  force  and  violence,  and  in  a  moment's 
time  jammed  said  car  upon  and  against  the  bumping-post, 
and  that  before  plaintiff  could  step  either  backward  or 
forward  his  knee  and  leg  were  caught  between  the  bumpers 
and  the  steel  plate  as  aforesaid,  by  which  his  leg  was  in- 
jured to  his  damage,  etc. 

Before  taking  up  for  consideration  the  questions  pre- 
sented by  the  motion  for  a  new  trial,  we  will  state  generally 
what  we  gather  from  the  evidence  of  important  undisputed 
facts.  Millikin  had  a  contract  with  appellant  by  which  he 
was  to  repair  a  brick  wall  at  the  west  end  of  appellant's 
freight-depot  in  the  city  of  Indianapolis,  which  had  been 
broken  down  by  a  car  which  ran  into  it  He  employed 
appellee  to  oversee  the  work.  There  were  four  railroad 
tracks  inside  the  depot,  extending  from  near  the  west  end 
the  full  length  thereof  and  out  at  the  east  end.  At  the 
west  end  of  these  tracks  were  bumping-posts  to  stop  cars. 
Appellee  had  been  at  work  for  two  days  before  he  was  in- 
jured, the  accident  occurring  at  7 :30  o'clock  on  the  morning 
of  the  third  day.  The  tracks  were  full  of  cars  all  the  time 
appellee  was  engaged  at  the  work.  There  was  an  opening 
twenty  or  twenty-five  feet  wide  in  the  wall  extending  across 
the  two  tracks,  which  opening  had  been  somewhat  enlarged 
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by  the  breaking  of  the  wall  and  by  the  removal  of  a  part 
of  it  by  appellee  and  the  men  under  him.  In  order  to  do 
the  work  required  of  them  appellee  and  his  men  erected  a 
scaffold  along  the  wall  on  the  inside  and  outside  thereof, 
extending  on  the  outside  about  fifteen  or  eighteen  inches 
north  of  the  north  edge  of  the  opening  in  the  wall.  The 
bumping-post  at  the  end  of  the  north  track  was  about  three 
feet  from  the  wall.  The  scaffolding  occupied  about  all  of 
the  space  between  the  wall  and  this  bumping-post.  There 
was  a  steel  plate  on  the  east  side  of  this  post  for  the  draw- 
bars of  the  car  to  strike  when  they  were  pushed  back. 
Around  the  bumping-post  was  a  pile  of  cinders  which  had 
been  thrown  there  by  appellant,  extending  about  half  way 
to  the  top  of  the  post  Appellee  and  his  men,  in  tearing 
down  the  wall,  allowed  the  brick  and  other  debris  to  drop 
down  and  remain  upon  the  ground  between  the  posts  and  the 
wall.  The  scaffold  was  so  erected  that  in  order  to  pass 
under  it  it  was  necessary  for  the  men  to  stoop  down  and 
crawl  over  the  braces  of  the  scaffold,  which  they  did  in 
doing  the  work.  The  northwest  comer  of  the  wall  began 
at  the  sidewalk  of  Delaware  street,  and  the  ,wall  extended 
southeast  about  sixty  feet,  veering  off  over  the  edge  of  the 
sidewalk  There  was  a  platform  over  which  freight  was 
loaded  into  the  cars  upon  the  tracks  inside  the  depot,  ex- 
tending the  full  length  thereof  parallel  with  the  north  track. 
A  flight  of  steps  connected  the  west  end  of  this  platform 
with  the  sidewalk  on  Delaware  street  at  the  northwest  cor- 
ner of  the  depot  A  lifting-jack  belonging  to  appellant  was 
lying  upon  the  platform  about  eight  or  ten  feet  east  of  the 
steps  at  the  west  end.  Appellee  wanted  to  use  this  jack 
to  raise  the  jamb  at  the  south  end  of  the  opening  in  the 
wall.  When  he  got  the  jamb  ready  for  the  use  of  the 
jack  he  went  to  get  it,  and  in  going  he  passed  along  the 
scaffolding  and  through  the  space  between  the  drawbars 
of  the  last  car  on  the  north  track  and  the  bumping-post, 
that  space  being  about  six  inches  in  width.     He  got  the  jack 
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from  the  platform,  carried  it  back  to  the  space  between  the 
drawbar  and  the  bumping-post>  placed  his  right  knee  against 
the  plate  on  the  post  and  his  left  knee  against  the  drawbar, 
and  attempted  to  pitch  the  jack  across  the  track,  and  by 
the  exertion  in  doing  so  his  right  knee  gave  way  or  bent 
down,  and  at  that  instant  cars  on  the  track  were  moved  by 
appellant's  employes,  shoving  the  last  car  back  against  the 
plate  on  the  post,  catching  appellee's  knee,  and  causing  the 
injury  complained  of.  None  of  appellant's  employes  in 
charge  of  the  work  there  had  any  knowledge  of  appellee's 
position  at  the  post  when  he  was  injured. 

Appellee  could  have  gone  from  the  place  where  he  wanted 
to  use  the  jack  out  on  the  west  side  of  the  wall,  thence  north 
a  distance  of  about  fifty  feet  to  the  steps,  up  the  steps  onto 
the  platform,  where  the  jack  lay,  being  a  total  distance  of 
sixty-five  feet,  and  gotten  the  jack  and  carried  it  back  the 
same  way.  There  was  no  obstruction  to  his  going  to  the 
jack  by  that  way,  and  there  was  nothing  to  prevent  him 
from  doing  so,  and  thus  carrying  it  where  he  wanted  to  use 
it.  He  went  after  the  jack  and  attempted  to  use  it  without 
the  invitation,  knowledge,  or  consent  of  appellant  There 
was  no  agreement  between  appellant  or  either  Millikin  or 
appellee  as  to  who  should  furnish  the  tools  and  appliances 
for  doing  the  work  at  which  appellee  was  engaged.  He 
could  have  gone  across  Delaware  street  and  obtained  a  jack 
by  the  payment  of  fifty  cents  for  the  use  of  it,  but  he  under- 
took to  use  appellant's  jack  because  it  was  more  convenient 
and  was  furnished  gratuitously.  The  evidence  further 
shows  that  appellee's  injury  resulted  in  the  loss  of  his  leg, 
as  described  in  the  complaint. 

We  will  consider  the  questions  presented  by  the  motion 
for  a  new  trial  in  the  order  of  their  presentation  and  dis- 
cussion by  appellant's  counsel. 

Upon  these  facts,  which  seem  to  be  undisputed,  it  is 
insisted  that  it  was  error  of  the  trial  court  to  refuse  to  give 
an  instruction  tendered  by  appellant,  directing  a  verdict  in 
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its  favor.     This  insistence  is  based  upon  three  grounds: 

(1)  Because  in  attempting  to  get  the  jack  appellee  was 
performing  an  act  which  was  solely  for  his  own  convenience, 
and  in  doing  so  he  passed  beyond  the  pliice  where  he  was  in- 
vited to  be  in  performing  the  work  required  of  him  under 
the  contract  between  him  and  Millikin,  and  was,  therefore, 
while  attempting  to  move  the  jack,  as  indicated,  a  trespasser 
upon  appellant's  property,  and  appellant,  having  no  knowl- 
edge that  he  was  in  a  place  of  danger,  owed  him  no  duty, 
and  was  not  guilty  of  negligence  in  moving  the   cars. 

(2)  Because  the  pushing  of  the  car  against  the  bumping- 
post  was  not  the  proximate  cause  of  appellee's  injury,  the 
giving  way  or  bending  of  appellee's  knee  from  his  exertion 
in  pitching  the  jack  having  intervened  and  brought  about 
the  injury.  (3)  Because  appellee's  negligence  proximately 
contributed  to  his  injury,  in  that  he  chose  a  plainly  diflScult 
and  dangerous  way  to  get  the  jack,  when  an  absolutely  safe 
way  was  open  to  him. 

Before  considering  the  action  of  the  court  in  refusing 
to  direct  a  verdict,  it  is  important  to  keep  in  mind  that 
there  is  evidence  in  the  record  from  which  the  jury  were 
authorized  to  reach  the  conclusion  that  the  employes  of  ap- 
pellant had  assured  appellee,  upon  being  advised  that  he  and 
his  men  were  in  a  place  of  danger,  that  before  pushing  any 
cars  against  those  standing  on  the  tracks  near  where  they 
were  working,  they  would  give  them  due  warning,  so  they 
might  protect  themselves  from  injury. 

It  has  long  been  settled  in  this  State  that  it  is  error  for 

a  trial  court  to  direct  a  verdict  for  defendant  where  there 

is  any  evidence  that  will  support  a  verdict  against 

1.  it.  Weis  V.  City  of  Madison  (1881),  75  Ind.  241, 
39  Am.  Hep.  135.  There  is  evidence  here  upon 
which  the  question  of  appellant's  negligence  and  appellee's 
contributory  negligence,  under  proper  instructions,  should 
have  been  submitted  to  the  jury.  It  is  only  where  the  plain- 
tiff's evidence,  with  all  legitimate  inferences  which  the  jury 
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are  authorized  to  draw  from  it,  is  insufficient  to  sustain  a 
verdict,  that  the  court  can  properly  direct  a  verdict  for  de- 
fendant Oregory  v.  Cleveland,  etc.,  R.  Co.  (1887),  112 
Ind.  385. 

Upon  the  facts  stated,  we  feel  fully  justified  in  holding 

that  appellee  was  not  a  trespasser.     While  working  for  an 

independent  contractor,  he  was  doing  work  for  the 

2.  T)enefit  of  appellant.     He  was  on  appellant's  prem- 
ises where  he  had  a  right  to  be,  and  where  he  had  to 

be  to  do  the  work  in  which  he  was  engaged.  We  cannot 
adopt  so  narrow  a  view  as  to  say  that  he  was  a  trespasser 
unless  he  was  in  the  exact  spot  or  location  where  the  actual 
work  was  being  done.  His  employment  was  not  circum- 
scribed within  such  narrow  limits.  In  going  to  get  the 
jack,  to  aid  in  the  prosecution  of  his  work,  he  was  in  a  place 
where  he  had  a  right  to  be,  under  the  invitation  of  ap- 
pellant 

It  is  next  insisted  that  pushing  the  car  against  the  bump- 

ing-post  was  not  the  proximate  cause  of  the  injury,  but  that 

the  giving  way  of  appellee's  knee  intervened  and 

3.  brought  about  the  injury,  and  hence  that  became 
the  proximate  cause.     The  answer  to  this  contention 

is,  that  if  the  cars  had  not  been  pushed  against  the  bump- 
ing-post  no  injury  would  have  resulted,  for  it  was  the  im- 
pact of  the  car  against  the  bumping^post  that  produced 
the  injurious  result  The  proximate  cause  is  the  efficient 
cause,  the  one  that  necessarily  sets  the  other  in  motion. 
Pennsylvania  Co.  v.  Congdon  (1893),  134  Ind.  226. 

In  determining  the  proximate  cause  the  inquiry  is  di- 
rected to  the  responsible  cause.     That  cause  will  be  held 
proximate   which    is    shown   to   be    active,    opera- 

4.  tive  and  continuing,  and  the  probable  and  natural 
sources  of  the  injury.     Lake  Erie,  etc.,  R.  Co.  v. 

Charman  (1903),  161  Ind.  95. 

The  following  authorities  support  the  proposition  that 
the  proximate  cause  of  the  injury  was  the  sudden  backing 
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of  the  cars  against  the  bumping-post,  and  that  the  giving  way 
of  appellee's  knee  was  not  such  an  intervening  cause  as  to 
relieve  appellant  from  liability.  Reid  v.  EvansviUe,  etc., 
R.  Co.  (1894),  10  Ind.  App.  385-390;  Knouif  v.  City  of 
Logansport  (1901),  26  Ind.  App.  202;  Orimes  v.  Lovis- 
ville,  etc.,  R.  Co.  (1892),  3  Ind.  App.  673-676. 

Neither  can  we  say  as  a  matter  of  law  that  appellee  was 

negligent,  and  hence  proximately  contributed  to  his  injury 

in  selecting  a  plainly  difficult  and  dangerous  way  to 

5.  get  the  jack,  when  a  safe  way  was  open  to  him.  The 
jury  found,  in  answers  to  interrogatories,  that  appel- 
lant could  not  have  gone  on  the  sidewalk  at  the  west  end  of 
the  depot,  from  the  point  where  he  was  at  work  and  needed 
the  jack,  for  the  reason  that  it  was  obstructed  by  the  scaf- 
folding and  covered  by  brick,  mortar  and  debris  from  the 
wall.  As  shown  by  such  answers,  he  selected  the  most  di- 
rect and  least  obstructed  way.  As  to  his  contributory 
negligence,  as  a  question  of  fact,  the  jury  resolved  it  in  his 
favor,  and  under  their  answers  and  the  evidence  we  cannot 
disturb  the  judgment  upon  this  ground.  Appellant  was  not 
entitled  to  a  peremptory  instruction. 

Appellant  tendered,  and  the  court  refused  to  give,  the 
following  instruction:     "If  you  find  from  the  preponder- 
ance of  the  evidence  that  the  plaintiff  attempted  to 

6.  pass  around  the  bumping-post  at  the  end  of  the  north 
track,  and  in  passing  over  the  loose  cinders  which 

were  piled  up  around  the  jwst  the  cinders  gave  away  under 
him  and  caused  him  to  get  his  knee  between  the  drawbar 
and  the  bumping-post,  and  he  thereby  received  the  injury 
complained  of,  he  cannot  recover,  and  you  should  return  a 
verdict  for  the  defendant."  Counsel  for  appellant  urge 
that  this  instruction  should  have  been  given,  upon  the  theory 
that  there  was  evidence  tending  to  show  that  the  accident 
occurred  in  a  manner  substantially  different  from  that  al- 
leged in  the  complaint,  and  hence  there  was  a  failure  of 
proof  to  sustain  the  allegation.     It  is  charged  that,  by  his 
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exertion  in  attempting  to  throw  the  jack  over  the  track, 
appellee's  knee  gave  "way  or  bent  down,  so  that  it  was 
brought  between  the  drawbar  of  the  car  and  the  plate  upon 
the  bumping-post,  at  the  time  the  car  was  pushed  back. 
There  is  some  evidence  to  the  effect  that  immediately  after 
the  accident,  while  appellee  was  lying  upon  the  ground, 
or  platform,  he  stated  that  the  loose  cinders  that  had  been 
thrown  about  the  post  gave  way  under  him  as  he  attempted 
to  pass  around  the  post,  causing  him  to  get  his  knee  in  the 
place  where  it  was  crushed.  Appellee  denied  that  he  made 
any  such  statements,  and  others  present  testified  that  they 
did  not  hear  him  make  them.  This  conflicting  evidence 
tendered  an  issue  of  fact  as  to  the  particular  manner  in 
which  the  accident  occurred.  If  there  was  no  other  evi- 
dence as  to  how  the  accident  happened,  we  can  see  no  fatal 
variance  between  it  and  the  averments  of  the  complaint 
It  is  averred  that  in  throwing  the  jack  over  the  track  ap- 
pellee's knee  gave  way  or  bent  down,  so  that  it  brought  his 
knee  to  the  point  of  the  impact  between  the  drawbar  and 
the  bumping-post.  It  can  make  no  material  difference  how 
his  ^Tmee  gave  way  or  bent  down.''  If  it  was  caused  by  the 
giving  way  of  the  cinders  the  result  was  the  same.  But 
aside  from  these  considerations,  the  instruction  is  too  nar- 
row. It  wholly  omits  any  reference  to  the  question  of  ap- 
pellant's negligence,  and  restricts  the  rights  of  the  parties 
to  immaterial  facts.     Thiere  was  no  error  in  refusing  it. 

The  tenth  instruction  related  to  the  question  of  damages, 
and  two  objections  are  urged  to  it:     (1)  Because  the  jury 

were  not  advised  that  in  assessing  damages  they 
7.     should  keep  within  the  evidence;   (2)  because  the 

jury  were  told  that  in  assessing  damages  they  might 
consider,  if  they  found  it  to  be  a  fact,  "that  the  plaintiff 
will  be  deprived  of  the  pleasure  and  satisfaction  in  life 
that  those  only  can  enjoy  who  are  possessed  of  a  sound  body 
and  the  free  use  of  all  of  its  members."  Aside  from  the 
objections  urged  to  this  instruction,  it  is  important  to  note 
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that  the  jury  were  plainly  and  fairly  told  what  facts  they 
might  properly  consider  in  determining  the  amount  of  the 
recovery,  if  they  should  find  for  appellee.  True,  this  in- 
struction does  not,  in  terms,  tell  the  jury  that  they  must 
determine  such  facts  from  the  evidence,  and  in  this  regard, 
standing  alone,  is  not  beyond  criticism.  In  another  instruc- 
tion, however,  the  court  told  the  jury  that  "upon  the  facts 
as  you  find  them  to  be  from  the  evidence,  and  the  law  as 
given  in  these  instructions,  you  must  determine  your  ver- 
dict.^'  These  two  instructions  considered  and  construed 
together,  plainly  presented  to  the  jury  a  correct  guide  by 
which  they  were  to  arrive  at  a  conclusion  upon  every  issue 
of  fact.  Upon  this  question  it  seems  clear  that  the  jury 
were  not  misled,  and  hence  the  failure  of  the  tenth  instruc- 
tion to  direct  them  to  confine  their  deliberations  upon  the 
question  of  damages,  within  the  evidence,  was  not  reversible 
error. 

As  to  the  second  objection  urged  to  the  instruction,  it  is 
a  sufficient  answer  to  say  that  this  court  has  given  its  ap- 
proval to  an  instruction  in  substantially  the  same 

8.  language.  American  Strawboard  Co,  v.  Foust 
(1895),  12  Ind.  App.  421.  Finally  it  is  urged  that 
the  verdict  is  not  sustained  by  sufficient  evidence  and  is 
contrary  to  law.  The  argument  in  support  of  this  conten- 
tion is  based  upon  three  propositions:  (1)  That  appellee 
was  a  trespasser;  (2)  that  the  injury  did  not  result  from 
the  cause  charged  in  the  complaint,  but  that  the  bending 
down  of  the  knee  was  the  intervening  cause;  (3)  that  the 
evidence  shows  that  appellee  was  guilty  of  contributory  neg- 
ligence, and  hence  could  not  recover.  We  have  in  a  former 
part  of  this  opinion  disposed  of  these  questions  adversely 
to  appellant's  contention. 

Judgment  affirmed. 
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Puritan  Oil  Company  v.  Mtebs. 

[No.  5,779.    Filed  April  3,  1907.] 

1.  Appeal. — Briefs. — Waiver. — Alleged  errors  not  discussed  are 
waived,    p.  696. 

2.  Parties. — Quieting  Title.—Husband  and  Wife. — ^The  wife, 
owning  only  an  inchoate  interest  in  her  husband's  land,  is  not  a 
necessary  plaintiff  with  the  husband  in  a  suit  to  quiet  the  title 
to  such  land.    p.  697. 

3.  Contracts. — Consideration. — Gas-and  OU-Leases. — Extension 
Periods. — The  real  consideration  for  a  gas-and  oil-lease  is  the 
development  of  the  property;  and  the  alternative  extension 
periods  provided  in  such  leases  are  not  intended  to  give  an 
indefinite  time  at  the  lessee's  option  in  which  to  develop  the 
property,    p.  699. 

4.  Same. — Gas-and  Oil-Leases. — Cancelation. — Before  the  owner 
can  cancel  a  gas-and  oil-lease,  which  provides  that  a  well  shall 
be  sunk  within  a  certain  period,  or  in  case  of  failure,  a  certain 
sum  shall  be  paid  quarterly  until  a  well  is  sunk,  he  must  give 
such  lessee  notice  of  his  intention  to  determine  such  lease  and  a 
reasonable  time  within  which  to  sink  such  well.    p.  700. 

5.  Same. — Gas-and  Oil-Leases. — Notice  to  Determine. — A  notice, 
given  by  the  lessor  to  the  lessee  in  a  gas-and  oil-lease  on  May 
7,  1904,  that  the  lessor  would  receive  no  more  extension  pay- 
ments thereunder,  and  demanding  that  work  be  begun,  entitles 
the  lessor  to  a  decree  quieting  his  title,  where  work  was  not 
begun  before  the  filing  of  the  suit  on  December  6,  1904.    p.  701. 

From  Henry  Circuit  Court ;  John  M.  Morris,  Judge. 

Suit  by  John  W.  Myers  against  the  Puritan  Oil  Com- 
pany. From  a  decree  for  plaintiff,  defendant  appeals. 
Affirmed. 

W.  W.  Thornton,  for  appellant.  I 

William  W.  Mann  and  Lincoln  Lesh,  for  appellee. 

Watson,  J. — This  suit  was  brought  by  the  appellee 
against  the  appellant  to  quiet  his  title  to  certain  real  estate 
in  Delaware  county.  The  complaint  was  in  two  para- 
graphs. The  first  was  in  the  usual  form.  The  second, 
alleging  substantially  the  same  facts,  sought  to  cancel  a  gas- 
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and  oil-lease  held  by  appellant  on  the  tract  of  land  in  said 
county,  owned  by  appellee.  Demurrers  were  filed  to  each 
of  the  paragraphs,  which  were  overruled,  and  proper  ex- 
ceptions saved.  Answers  in  general  denial  were  filed  to 
each  paragraph,  and  special  answers  in  second,  third  and 
fourth  paragraphs  to  second  paragraph  of  the  complaint 
were  also  filed.  The  second  paragraph  of  answer  allied 
the  payment  to,  and  acceptance  by,  appellee  of  $7.50  on 
August  1,  1903,  the  rental  for  the  quarter  beginning  August 
4,  1903,  also  the  payment  of  $7.50  for  the  quarter  ban- 
ning November  4,  1903,  and  further  alleged  the  payments 
of  $7.50  to  the  Merchants  National  Bank  for  the  quarters 
beginning  February  4,  1904,  May  4,  1904,  August  4,  1904, 
and  Noveml)er  4,  1904,  and  credited  to  appellee^s  account 
with  said  bank.  The  third  paragraph,  in  addition  to  the 
facts  alleged  in  the  second,  alleged  that,  prior  to  the  notice 
given  by  appellee  to  appellant,  appellee  knew  of  the  pay- 
ments made  to  said  bank  for  appellee  for  the  quarters  be- 
ginning February  4,  and  May  4, 1904,  and  before  the  bring- 
ing of  this  suit  appellee  well  knew  that  other  payments  had 
been  made  to  said  bank  for  him.  The  fourth  paragraph 
alfeged  substantially  the  same  facts  as  the  second  and  third, 
with  the  additional  allegation  that  said  $30  was  not  paid 
as  an  option  for  any  one  year,  but,  on  the  contrary,  was  a 
part  of  the  consideration  for  all  the  rights  under  said  con- 
tract ;  that  this  suit  was  brought  before  the  end  of  the  sec- 
ond year.  Demurrers  to  each  of  these  paragraphs  were 
filed,  overruled,  and  excepted  to  by  appellee.  The  cause 
was  put  at  issue,  there  was  a  trial  by  court,  and  finding  and 
judgment  for  appellee. 

The  errors  relied  upon  are  the  overruling  of  the  de- 
murrers to  the  complaint  and  the  motion  for  a  new  trial. 

Demurrer  was  upon  two  grounds:     (1)  That  the 
1 .     complaint  does  not  state  facts  suflScient  to  constitute 

a  cause  of  action.     For  appellant's  failure  to  dis- 
cuss this  cause  in  its  brief,  it  is  thereby  waived.     That 
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the  said  Elizabeth  Myers  should  be  joined  as  party  plaintiflF 
herein.     It  is  contended  by  the  appellee  that  the 
2.     second  ground  of  demurrer  is  insuflScient,  in  that  it 
does  not  meet  the  requirements  of  §342  Bums  1901, 
cl.  4,  §339  R.  S.  1881.     In  view  of  our  holding  herein, 
as  to  Elizabeth  Myers  being  made  a  party  in  this  suit,  it  is 
unnecessary  for  us  to  pass  upon  this  question.     This  was  a 
suit  to  remove  a  cloud  from  the  title  to  appellee's  land,  and 
his  wife,  Elizabeth  Myers,  was  not  a  necessary  party  plain- 
tiff in  this   suit.     The  court  did  not  err   in  overruling 
the  demurrer  to  the  complaint. 

The  contract  sought  to  be  canceled  is  as  follows : 

"In  consideration  of  the  sum  of-$l,  the  receipt  of 
which  is  hereby  acknowledged,  John  W.  Myers  and 
wife,  Elizabeth  Myers,  first  parties,  hereby  grant  unto 
Shade  &  Reedy,  second  parties,  their  successors  and  as- 
signs, all  the  oil  and  gas  in  and  under  the  following  de- 
scribed premises,  together  with  the  right  to  enter  thereon 
at  all  times  for  the  purpose  of  drilling  and  operating  for 
oil,  gas,  or  water,  and  to  erect  and  maintain  all  build- 
ings and  structures  and  lay  all  pipes  necessary  for  the 
production  and  transportation  of  oil,  gas  or  water  from 
said  premises.  Excepting  and  reserving,  however,  to 
first  parties,  the  one-sixth  part  of  all  oil  produced  and 
saved  from  said  premises,  to  be  delivered  in  the  pipe- 
line with  which  second  parties  may  connect  their  wells, 
namely:     [Here  follows  description.] 

To  have  and  to  hold  the  above  premises  on  the  fol- 
lowing conditions :  If  gas  only  is  found,  second  parties 
agree  to  pay  $100  each  year  for  the  product  of  each 
well  while  the  same  is  being  used  off  the  premises,  and 
first  parties  to  have  gas  free  of  cost  to  heat  all  stoves  in 
dwelling-house  during  the  same  time,  and  lights.  When- 
ever first  parties  shall  request  it,  second  parties  shall 
bury  all  oil  and  gas  lines,  and  pay  all  damages  done  to 
growing  crops  by  reason  of  burying  and  removing  said 
pipe-lines.  No  well  shall  be  drilled  nearer  than  300 
feet  to  the  house  or  bam  on  said  premises,  and  no  well 
shall  occupy  more  .than  one  acre.  In  case  no  well  is 
completed  on  the  above-described  premises  within  six 
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months  from  this  date,  then  this  grant  shall  become 
null  and  void,  unless  second  parties  shall  pay  to  said 
first  parties  $30  each  year  thereafter  such  work  is  de- 
layed. Paid  quarterly  in  advance.  Paid  at  Mer- 
chants National  Bank,  Muncie,  Indiana. 

The  second  parties  shall  have  the  right  to  use  suflS- 
cient  gas,  oil,  or  water  to  run  all  necessary  machinery 
for  operating  said  wells,  and  also  the  right  to  remove 
all  their  property  at  any  time. 

It  is  expressly  stipulated  and  agreed  that  the  parties 
of  the  second  part  may,  at  any  time  in  their  option,  in 
consideration  and  payment  of  $1  to  the  parties  of  the 
first  part,  their  heirs  or  assigns,  surrender  and  cancel 
this  lease,  terminate  all  rights  and  rescind  all  obliga- 
tions of  either  and  all  of  the  parties  hereto,  their  suc- 
cessors, heirs  or  assigns.  Also  right  to  utilize  the  gas 
from  said  wells  for  the  development  of  said  lease. 

It  is  understood  between  the  parties  to  this  agree- 
ment that  all  conditions  between  the  parties  hereunto 
shall  extend  to  their  heirs,  executors,  and  assigns." 

It  was  admitted  at  the  trial  of  this  cause  that  appellee  was 
at  the  time  of  the  execution  of  the  lease,  and  still  is,  the 
owner  in  fee  and  in  possession  of  the  land  described  in  the 
lease  and  in  the  complaint;  that  said  lease  was  duly  as- 
signed to  appellant  and  the  assignment  properly  recorded. 
It  was  also  admitted  by  the  parties  that  there  has  never  been 
any  drilling  for  oil  or  gas  upon  the  premises  described  in 
the  lease  by  virtue  of  the  lease,  nor  any  pipe  laid  or  any  gas 
furnished  to  appellee  for  lights  or  fuel.  Nothing  was  done 
by  the  appellant  under  and  by  virtue  of  this  contract,  ex- 
cept the  sending  of  the  four  payments  to  the  Merchants 
National  Bank  at  Muncie  for  appellee,  and  which  he  re- 
fused to  accept 

It  is  also  established  by  the  evidence  that  notice  was 
served  upon  the  bank  that  appellee  would  not  accept  any 
payment  by  reason  of  the  provisions  of  said  lease  after  the 
quarter  beginning  November  4,  1903;  that  notice  to  the 
same  effect  was  served  on  the  appellant  with  the  following 
addition : 
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^That  the  lease  will  not  be  extended  beyond  such 
period,  nor  will  a  money  consideration  be  received  and 
accepted  for  further  extension  or  delay  in  operations 
thereon  for  gas  and  oil,  and  further  you  are  notified 
that  the  sums  stipulated  for  thereon  due  February, 
1904,  and  May,  1904,  and  which  have  been  deposited 
in  the  Merchants  National  Bank,  Muncie,  Indiana, 
so  remain  on  deposit,  and  will  not  be  received  or  ac- 
cepted for  delay  in  operations.  And  you  are  hereby 
notified  and  required  to  proceed  with  all  reasonable 
promptness  and  dispatch  to  operate  for  oil  and  gas 
on  said  premises,  under  penalty  of  forfeiture  of  all 
rights  and  privileges  under  said  instrument  of  lease 
for  failure  so  to  do.'' 

The  lease  was  made  for  the  purpose  of  exploring  for  and 
developing  gas  and  oil,  and  this,  too,  was  the  moving 
3.     and  vital  condderation  for  the  execution  thereof.   The 
consideration  shifts  under  different  circumstances,  or 
rather,  in  the  event  oil  is  discovered  the  rental  is  a  stipu- 
lated portion  thereof  and  in  the  event  gas  only  is  found  a 
money  rental  is  to  be  paid.     It  is  evident  from  the  very 
terms  of  the  contract  that  it  was  not  the  understanding  or 
intention  of  the  parties  to  extend  to  the  lessees  indefinitely 
the  right  to  begin  the  drilling,  which  was  the  real  considera- 
tion of  this  contract.    Hancock  v.  Diamond  Plate  Glass  Co. 
(1906),  37  Ind.  App.  361;  Consumers  Oas  Trust  Co.  v. 
Littler  (1904),  162  Ind.  320. 

In  the  case  of  Consumers  Oas  Trust  Co.  v.  Littler,  supra, 
the  court  said :  "It  is  clear  that  the  fundamental  purpose 
of  both  parties  was  the  exploration  for  gas  and  oil  on  the 
premises.  The  whole  tenor  of  the  contract  shows  that  the 
prospective  benefits  and  profits  from  gas  or  oil  were  the  real 
considerations  moving  the  contracting  parties.  To  the  land- 
owner the  manifest  inducement  was  the  rent  and  royalties 
he  expected  to  enjoy  if  the  gas  company  should  find  gas  or 
oil  in  paying  quantities;  to  the  gas  company,  the  right  to 
exclude  others  from  the  premises,  and  the  anticipated 
profits  in  vending  the  products  of  the  wells  it  should  drill. 
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It  will  not  do  to  believe  that  the  landowner  would  for  the 
pittance  of  fifty  cents  per  acre  per  annum  have  knowingly 
encumbered  his  land  situate  in  the  gas  district,  and  thereby 
reduced  its  selling  value,  by  transferring,  for  an  indefinite 
period,  and  for  speculative  purposes,  the  right  to  enter  at 
the  pleasure  of  the  grantee  or  his  assignee  and  mine  the 
underlying  gas  or  oil;  or  that  he  would  have  bargained 
away  his  prospects  for  large  gains  from  the  gas  and  oil 
under  his  land,  with  the  knowledge  that  the  same  would 
be  extracted  through  wells  on  other  premises,  and  that  his 
profits  would  be  limited  to  the  annual  acreage  rent  during 
the  process  of  extraction." 

The  lease  was  dated  February  4,  1908,  and  provided 

there  should  be  a  well  drilled  within  six  months  from  that 

date,  and  if  not,  then  appellant  had  the  alternative 

4.     either  to  drill  the  well  or  pay  $7.50  quarterly  in 

advance  after  the  expiration  of  said  six  months, 

provided  the  payment  meet  with  the  approval  of  the  lessor 

and  he  accept  the  same.    But  before  the  landovTner  will  bo 

permitted  to  have  the  lease  canceled  the  lessee  must  have 

a  reasonable  time  within  which  to  comply  with  his  contract 

Hancock  v.  Diamond  Plate  Glass  Co.   (1904),  162  Ind. 

146;  Hancock  v.  Diamond  Plate  Glass  Co.   (1906),  37 

Ind.  App.  351 ;  Consumers  Gas  Trust  Co.  v.  Worth  (1904), 

163  Ind.  141. 

For  what  was  the  $7.50  paid  by  appellant  May  4,  1903  ? 
It  was  simply  for  the  purpose  of  renewing  the  rights  and 
privileges  under  the  contract  from  said  May  4,  1903,  and 
nothing  more.  The  same  is  true  of  the  $7.50  paid  August 
4,  1903.  It  was  a  renewal  or  putting  life  anew  in  this 
contract  for  three  months  from  said  date,  and  the  appellee 
accepting  these  payments  thereby  agreed  to  the  renewals 
thereof,  and  that  said  lands  should  be  subject  to  this  con- 
tract until  the  end  of  the  quarter  for  August  4,  1903. 

In  New  American  Oih  etc.,  Co.  v.  Wolff  (1906),  166 
Ind.  402,  the  court  in  speaking  of  the  quarterly  renewals 
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said :  "He  might  do  one  or  the  other  at  his  option,  at  least 
for  the  first  quarter.  There  being  no  definite  time  limit 
within  which  the  well  must  be  constructed,  the  law  inter- 
venes, and  directs  that  it  shall  be  accomplished  within  a 
reasonable  time.  This  means  within  a  reasonable  time  at 
the  option  of  the  landowner." 

The  contract  under  consideration  was  made  February  4, 

1903,  by  virtue  of  which  a  well  was  to  be  completed  within 

six  months.     The  time  was  extended  for  two  quar- 

6.  ters  by  the  payment  of  $7.50  for  each  in  advance, 
yet  no  well  was  completed  or  anything  done  during 
all  this  time.  Notice  was  served  on  appellant  by  appellee 
on  May  7,  1904,  that  he  would  not  accept  any  renewals, 
and  demanded  that  the  work  be  begun  and  pushed  to  com- 
pletion. December  6,  1904,  the  appellee  brought  this 
suit  to  quiet  his  title  to  land  described  in  the  lease.  More 
than  six  months  had  elapsed  after  the  receipt  of  the  notice 
until  suit  was  brought.  No  excuse  is  offered  for  delay. 
Did  the  appellant  have  such  reasonable  notice  as  would  give 
him  an  opportunity  to  comply  with  the  contract  by  drilling 
wells  in  pursuance  thereof  ?  We  think  the  time  reasonable 
and  ample,  and  so  hold. 

The  judgment  is  affirmed. 


Chicago,  Indianapolis  &  Louisville  Railway 
Company  v.  Pritchabd. 

[No.  6,071.    Filed  October  30,  1906.] 
From  Clay  Circuit  Court;  Presley  O,  Colliver,  Judge. 

Action  by  Walter  K.  Pritchard  against  the  Chicago,  Indianapolis 
&  Louisville  Railway  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Transferred  to  the  Supreme  Court  under 
Acts  1901,  §15,  §13370  Bums  1901. 

E.  C.  Fields,  G.  A.  Knight  and  H.  R.  Kurrie,  for  appellant. 

S.  A.  Hays,  Coffey  &  McGregor  and  C.  E.  Akers,  for  appellee. 
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Brdnig  v.  Sparrow — 39  In<L  App,  702. 

Per  Curiam. — The  six  judges  of  the  Appellate  Court  being 
equally  divided  upon  the  determination  of  the  appeal  in  this 
cause,  the  same  is  transferred  to  the  Supreme  Court,  under  sec- 
tion fifteen  of  an  act  of  the  G«ieral  Assembly  entitled:  ''An  act 
concerning  appeals/'  etc.,  approved  March  12,  1901.  Acts  1901, 
p.  665,  fil337o  Bums  1901. 


Cincinnati^  Richmond  &  Muncie  Railboad  et  al. 
V.  Pattebson  et  al. 

[No.  5,505.     Filed  May  8,  1906.    Rehearing  denied  June  20,  1906. 
Transfer  denied  November  1,  1906.] 

From  Miami  Circuit  Court;  Joseph  N.  TiUett,  Judge. 

Action  by  Christena  Patterson  and  another  against  the  Cin- 
cinnati, Richmond  A  Muncie  Railroad  and  another.  From  a 
judgment  for  plaintiffs,  defendants  appeal.    Affirmed. 

Rohhine  &  Starr  and  Loveland  &  Loveland^  for  appellants. 
Cox,  Reaeoner  &  O'Hara,  for  appellees. 

Black,  P.  J. — The  controlling  facts  of  this  case  are  essen- 
tially  like  those  of  Cincinnati,  etc.,  Railroad  v.  MiUer  (1905),  36 
Ind.  App.  26,  and  upon  the  authority  of  that  case  the  judgment 
herein  is  affirmed. 


Bbeiniq  et  al.  V.  Spabbow. 

[No.  5,744.     Filed  February  8,  1907.] 
From  Knox  Circuit  Court;  Orlando  H.  Cobb,  Judge. 

Action  by  George  M.  Sparrow  against  Henry  L.  Breinig  and 
others.  From  a  judgment  for  plaintiff,  defendants  appeal.  Af- 
firmed in  part,  and  reversed  in  part, 

C  B,  Kessinger  and  CuUop  &  Shaw,  for  appellants. 
Samuel  W.  Williams  and  Benjamin  M.   Willoughby,  for  ap- 
pellee. 

Per  Curiam. — ^The  Judgment  herein  is  reversed  as  to  the  ap- 
pellant Benjamin  6.  Hudnut,  and  affirmed  as  to  the  other  ap- 
pellants, upon  the  authority  of  Breinig  v.  Sparrow  (1907),  ante, 
455. 
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Louisville,  etc,  R.  Co.  v.  Howard — 89  Ind.  App.  703. 

Louisville  &  Nashtille  Eailroad  Company  v. 

Howard. 

[Nos.  5,898  and  5,927.     Filed  December  11,  1906.     Rehearing 
denied  March  15,  1907.] 

FroiA  Gibson  Circuit  Court;  O.  M.  Welbom,  Judge. 

Action  by  Silas  6.  Howard  against  the  Louisville  A  Nashville 
Railroad  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed, 

GUehfist  &  DeBrtUer,  for  appellant. 

G.  V.  Menziee  and  Charles  M,  Spencer,  for  appeUee. 

Per  Curiam. — ^Reversed  upon  the  authority  of  LouiaviUe,  etc., 
E.  Co.  V.  Vinyard  (1907),  ante,  628.  Costs  occasioned  by  the 
appeal  in  No.  5,927  are  taxed  to  the  appellant,  and  the  cause  is 
remanded  for  further  proceedings. 
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[Non.— The  citstkm  Ziegler  t.  Ziegler,  21. 24  (6).  indieateB  that  the  initial  IW8»  of 
the  caaa  is  21.  that  the  pace  on  which  the  point  cited  ie  foond  ia  24.  and  that  the 
ptrfnt  cited  beffina  at  the  marginal  indentation  numbered  6.] 


ABATEMENT- 

Of  action  brought  by  guardian  ad  litem,  see  Pleading,  85; 
Ziegler  v.  Ziegler,  21,  24  (5). 

Plea. — Burden  of  Proof, — The  burden  of  proving  a  plea  in  abate- 
ment is  on  the  defendant,  such  a  plea  being  r^arded  unfavor- 
ably by  the  courts.  Ruth  v.  Ruth,  290,  293  (1). 

ABATEMENT  AND  BBVIVAL- 

Death  of  parties,  see  Appeal,  45,  46. 

Parties. — Real  Property. — Actions  to  recover  possession  of  real 
estate,  upon  the  death  of  a  party,  revive  in  favor  of  the  heirs 
at  law.  Hurst  v.  Hawkins,  467,  469  (4). 

AOOIDENT- 

See  Insurance. 
ACCOUNT- 

Definition,  see  Words  and  Phrases,  1;  Vandalia  R.  Co.  y. 
Stephens,  11,  13  (3). 

ACKNOWLSBQMENTS- 

Effect  of  curative  statute,  see  Evidence,  14;  Hornet  v.  Dumheek^ 
482,  497  (12). 

ACTION- 

See  Abatement  and  Revival;  Boards  of  Commissioners; 
Guardian  and  Ward;  Service. 

Prosecution  for  bastardy  is  a  civil  action,  see  Bastardy,  1 ;  Good- 
ing V.  State,  ex  rel,,  42,  46  (1). 

For  new  trial,  see  New  Trial,  1-4;  Louisville,  etc.,  R.  Co.  v.  Vtn- 
yard,  628. 

1.  Complaint,  —  Amendments. — New  Cause. — Cities. — Streets. — 
Excavations. — An  amended  complaint  alleging  that  a  city  neg- 
ligently made  an  excavation  in  a  street  and  negligently  failed 
to  place  signal  lights  thereby  does  not  allege  the  same  cause  of 
action  as  an  original  complaint  alleging  that  an  indepHendent 
contractor  made  such  excavation  and  that  such  city  negligently 
permitted  it  to  remain  ung^uarded  in  the  street,  thereby  causing 
plaintiff's  injuries.     Fleming  v.  City  of  Anderson,  343,  345  (2). 

2.  New  Trial. — After-Discovered  Causes. — An  application  for  a 
new  trial  under  §572  Bums  1901,  §563  R.  S.  1881,  for  after- 
discovered  causes,  constitutes  an  independent  action. 

Louisville,  etc.,  R.  Co.  v.  Vinyard,  628,  632  (4). 

ADMISSIONS- 

See  Evidence. 

(704) 
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AMENDMEITTS— 

Not  permitted  to  change  cause  of  action  after  limitation  has  run, 
see  Limitation  of  Actions;  Fleming  y.  City  of  Anderson,  343, 
344  (1). 

Cannot  substitute  different  appellee  by,  after  expiration  of  year 
for  appeal,  see  Appeal,  15;  Hurst  v.  Hawkins,  467,  470  (6). 

Changing  cause  of  action  by,  see  Action,  1;  Fleming  v.  City  of 
Anderson,  343,  345  (2). 

1.  Time  for. — Judgment — Motions. — Upon  application  and  mo- 
tion the  -description  in  a  decree  may  be  corrected  by  amendment 
at  the  next  term  of  court  after  its  entry. 

Eisman  v.  Whalen,  350,  355  (5). 

2.  Complaint. — When  Permitted. — Amendments  to  a  complaint 
are  permissible  where  the  cause  of  action  is  not  changed  nor  the 
defendant  deprived  of  any  defense  which  he  had  to  the  original 
action.  Fleming  v.  City  of  Anderson,  343,  349  (7). 

ANnCALS- 

Injuries  to,  complaint  for,  see  Pleading,  32,  33;  Campbell  v. 
Indianapolis,  etc.,  Traction  Co.,  66. 

Killing  of,  see  Interurban  Railroads,  4-7;  Campbell  v.  Indian- 
apolis, etc..  Traction  Co.,  66. 

Duty  of  Ovmer  to  Keep  on  Premises. — Common  Law. — At  the 
common  law  it  is  the  duty  of  the  owners  of  domestic  animals 
to  keep  them  on  their  own  premises. 

Campbell  v.  Indianapolis,  etc^  Traction  Co.,  66,  71  (3). 

ANSWSB* 

See  Pleading. 

APPEAL- 

Sufficiency  of  complaint  attacked  for  first  time  on,  see  Plead- 
ing, 39. 

None  from  administrative  acts  of  boards  of  commissioners,  see 
Counties,  1;  Kraus  v.  Board,  etc.,  624. 

1.  Right  of. -Statutes. — The  right  of  appeal  is  statutory. 

Dinson  v.  Drosta,  432,  434  (4). 

2.  Consideration  of  Appeals. — Appeals  to  the  higher  courts  are 
considered  solely  upon  the  record. 

Baltimore,  etc.,  R.  Co.  v.  Kleespies,  151,  164  (16). 

3.  Prior  Decisions. — How  Construed. — General  expressions  in  a 
decision  on  appeal  must  be  considered  as  made  with  reference 
to  the  facts  and  theory  of  the  particular  case. 

Campbell  v.  Indianapolis,  etc..  Traction  Co.,  66,  73  (8). 

4.  Moot  Questions. — Dismissal. — Where  a  cause  on  appeal  in- 
volves moot  questions  only,  the  appeal  will  be  dismissed. 

Kendall  v.  Kendall,  80,  82  (2) . 

5.  Joint  Defendants. — Appeal  by  One. — The  Appellate  Court  can- 
not disturb  a  verdict  for  one  defendant,  in  an  appeal  by  the 
other,  where  the  record  presents  no  question  as  to  f^e  a'^auHted 
defendant.      Baltimore,  etc.,  R.  Co.  v.  Kleespies,  151,  165  (17). 

6.  Questions  Decided. — The  Appellate  Court  will  not  consider 
questions  arising  on  the  motion  for  a  new  trial,  where  the  com- 
plaint was  insufficient  and  necessitated  a  reversal. 

Kintz  V.  Johnson,  280,  283  (7). 

Vol.  39—45 
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7.  Intoxieatinp  Liquon. — Remonstranees. — Orders^ — ^An  apiieal 
does  not  lie  mm  an  order  of  the  board  of  commissioners  stating 
merely  that  a  certain  remonstrance  is  suflScient,  such  order 
being  a  nullity,  Andermm  y.  Weber,  443»  447  (5). 

8.  From  Boards  of  CommUaioners, — Tranacrivt — Duty  to  Fur- 
ntsh. — ^The  filing  of  an  appeal  bond  with  the  county  auditor 
requires  him  to  file  a  transcript  of  the  designated  case  with  the 
clerk  of  the  circuit  court,  and  the  duty  to  enforce  this  require- 
ment is  upon  the  appealing  party. 

KeUy  y.  Lawson,  613,  616  (2). 

9.  From  Boards  of  Commissioners, — Laches. — A  delay,  by  the 
county  auditor,  for  fourteen  months,  in  the  filing  of  a  transcript 
on  app^  from  the  board  of  commissioners,  constitutes  such 
laches  on  appellant's  part,  where  he  occasioned  the  delay,  as 
will  justify  the  circuit  court  in  dismissing  the  appeal. 

Kelly  V.  Lawson,  613,  617  (3). 

10.  Right  of,  where  New  Trial  is  Asked  Subsequently  in  Trial 
Court, — An  application  for  a  new  trial  under  §572  Bums  1901, 
1563  R.  S.  1881,  for  after-discovered  causes,  does  not  preclude 
the  prosecution  of  an  appeal  from  the  judgment  theretofore 
rendered  in  such  cause. 

Louisville,  etc,,  R.  Co.  v.  Vinyard,  628,  632  (3). 

11.  Joint  Assignment, — Several  Judgment. — ^Where  two  joint  de- 
fendants join  in  an  assignment  of  errors,  and  the  judgment 
app«Btled  from  was  asainst  one  of  them  only,  no  question  is 
presented,  no  joint  injury  being  shown. 

Denkewalter  v.  Wilson,  289. 

12.  Same  Questions  Differently  Presented, — ^Where  the  same 
questions  are  raised  on  the  motion  for  a  new  trial  and  on  in- 
structions, a  decision  on  such  motion  suffices  for  both. 

Toledo,  etc,,  R.  Co.  v.  Pavey,  284,  289  (5).. 

13.  Assignment  of  Errors, — Parties. — Intoxicating  Liqtiors. — 
Remonstrances. — ^Where  one  person  alone,  in  a  proceeding  to 
obtain  a  liquor  license,  answered  that  a  remonstrance  had  been 
filed  against  the  granting  of  such  license  by  a  majority  of  the 
legal  voters  of  the  township,  he  may  not  assign  error  in  the 
Appellate  Court  for  himself  and  on  behalf  of  such  ronon- 
strators,  such  remonstrators  not  being  piurties  below. 

Miller  v.  Givens,  40. 

14.  Independent  Assignment. — New  Trial — Change  of  Venue.— 
The  overruling  of  a  motion  for  a  change  of  judge  is  cause  for 
a  new  trial,  but  cannot  be  assigned  independently  on  appeal. 

Bonham  v.  Doyle,  438,  441  (5),  442  (5). 

15.  Assignment  of  Errors, — Amendment  by  Substitution  of  Party 
after  Expiration  of  Year, — The  assignment  of  errors  cannot  be 
amended  after  the  expiration  of  the  year  within  which  the 
appeal  must  be  taken,  by  the  substitution  of  a  different  ap- 
pellee. Hurst  y.  Hawkins,  467,  470  (6). 

16.  Trial — Motion  to  Dismiss, — Independent  Assignment. — New 
Trial. — ^Where  the  circuit  court  sustained  a  motion  to  dismiss 
an  appeal  from  the  board  of  commissioners,  the  losing  party 
should  assign  such  ruling  indep^idently  as  error  on  appeal,  a 
motion  for  a  new  trial  in  such  case  being  improper. 

Kelly  V.  Lawson,  613,  616  (1). 
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17.  Briefs. — Waiver. — Points  not  discussed  on  appeal  are  waived. 

Indianapolis  St.  R.  Co.  v.  Bolin,  169,  173  (1). 
Indianapolis  St.  R.  Co.  v.  Hackney,  372,  374  (1). 
Baltimore,  etc.,  R.  Co.  v.  Kleespies,  151,  164  (15). 
Puritan  Oil  Co.  v.  Myers,  695,  696  (1). 

18.  Briefs. — Instructions  not  questioned  in  the  ''points''  in  the 
brief,  on  appeal,  will  not  be  considered. 

Inland  Steel  Co.  v.  Smith,  636,  649  (11). 

19.  Briefs. — ^The  statement  of  the  substance  of  appellant's  de- 
murrer in  his  brief  on  appeal  is  sufficient. 

Kintz  y.  Johnson,  280,  283  (5). 

20.  Briefs. — Waiver. — Only  those  points  objected  to  and  which 
objections  are  supported  by  argument,  will  be  considered  on 
app^.  Baltimore,  etc.,  R,  Co.  v.  Kleespies,  151,  160  (9). 

21.  Briefs.  —  Errors.  —  Waiver.  —  Where  appellant  in  his  brief 
states  that  the  substance  of  the  controversy  is  fairly  presented 
by  the  exceptions  to  the  conclusions  of  law,  the  Appellate  Court 
may  disregard  other  alleged  errors. 

Van  Camp  v.  City  of  Huntington,  28,  30  (1). 

22.  Evidence.  —  Briefs.  —  New  Trial.  —  Setting  Out  Record  to 
Present  Questions. — Where  the  appellant  assies  error  on  the 
overruling  of  his  motion  for  a  new  trial,  ruling  on  evidence 
being  included  therein,  he  must  set  out  in  his  brief  so  much  of 
the  record  as  presents  the  questions  involved  in  such  rulings 
on  the  evidence.  Inland  Steel  Co.  v.  Smith,  636,  650  (13). 

23.  Decisions. — Points  Arising. — Constitutional  Law. — The  con- 
stitutional provision  (Art  7,  §5)  that  ''the  Supreme  Court  shall 
upon  the  decision  of  every  case,  give  a  statement  in  writing  of 
each  question  arising  in  the  record  of  each  case,  and  the  de- 
cision of  the  court  thereon,"  means  such  questions  presented  by 
the  record  and  necessary  to  a  decision  of  the  case  in  the  Su- 
preme Court.       Indianapolis  St.  R.  Co.  v.  Taylor,  592,  596  (2). 

24.  Extension  of  Time  for  Taking. — Fraud. — The  time  for  taking 
an  appeal  will  not  be  extended  by  the  Appellate  Court,  except 
in  a  clear  case  of  fraud;  and  the  failure  of  a  guardian  to  inform 
appellants  of  the  death  of  her  ward,  who  died  before  appeal, 
and  in  whose  favor  ludgment  had  been  rendered,  does  not  con- 
stitute fraud,  though  such  ward  did  not  live  in  their  vicinity.* 

Hurst  V.  Hawkins,  467,  471  (8). 

25.  Trial — Instructions. — Exceptions. — Where  proper  exceptions 
to  the  giving  of  instructions  are  not  taken,  and  the  givmg  of 
such  instructions  is  assigned  as  a  reason  for  a  new  trial,  no 
question,  on  appeal,  can  be  presented  as  to  such  instructions. 

Inland  Steel  Co.  v.  Smith,  636,  649  (10). 

26.  Trial. — Instructions  Not  in  Record. — Presumptions. — ^Where 
the  instructions  are  not  a  part  of  the  record,  trie  presumption 
is  that  they  were  correct. 

Coal  Bluff  Min.  Co.  v.  Akers,  617,  624  (12). 

27.  Instruetions. — How  Made  Part  of  the  Record. — ^In  order  to 
make  instructions  a  part  of  the  record  on  appeal  it  must  af- 
firmatively appear  that  such  instructions  were  filed  with  the 
clerk.  Shotts  v.  McKinney,  101, 102  (1). 
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28.  Instructions. — Refusal  to  Give. — Presumptions. — ^Where  the 
record  fails  to  show  affirmatively  that  the  instructions  set  out 
were  all  that  were  given,  the  presumption  is  that  a  refused 
correct  instruction  was  covered  by  one  given. 

Shotts  V.  McKinney,  101,  102  (2). 

29.  Instructions.  —  Prejudicial. — How  Considered. — Instructions 
in  a  cause  on  appeal  will  be  considered  as  a  whole;  and  where 
appellant  fails  to  show  a  substantial  injury  by  the  giving  of 
the  one  complained  of,  a  reversal  will  not  be  ordered. 

Union  Traction  Co.  v.  Pfeil,  51,  65  (4). 

30.  Instructions. — Joint  Exceptions. — Where  the  defendant  ex- 
cepted ''to  the  action  of  the  court  in  giving  these  instructions," 
the  exception  was  joint  and  not  well  taken  unless  every  one  of 
such  instructions  was  bad. 

Baltimore,  etc.,  R.  Co.  v.  KUespies,  151,  160  (10). 
81.  Instructions.  —  Exceptions.  —  Statutes. — Under  §544a  Bums 
1905,  Acts  1903,  p.  338,  §1,  exceptions,  orally  taken  to  the  in- 
structions given,  and  afterward  entered  in  Uie  order-book,  are 
reviewable  on  appeal,  the  giving  of  such  instructions  being 
assigned  as  reasons  for  a  new  trial. 

Baltimore,  etc.,  R.  Co.  v.  Kleespies,  151,  166  (20). 

32.  Answers  to  Interrogatories. — Erroneous. — When  Harmless. — 
Where  erroneous  answers  are  made  to  interrogatories  to  the 
jury,  they  are  harmless,  where,  if  answered  as  desired,  they 
would  not  overcome  the  general  verdict. 

Inland  Steel  Co.  v.  Smith,  636,  650  (14). 

33.  Judgment. — When  Appealable. — Appeals  lie  to  the  Supreme 
and  Appellate  Courts  only  from  final  judgments  and  certain 
interlocutory  orders  enumerated  in  §658  Bums  1901,  §646  R.  S. 
1881.  Key  ens  v.  Flesher,  399,  401  (1). 

34.  Judgment  Resting  on  Good  and  Bad  Paragraphs. — A  judg- 
ment resting  on  good  and  bad  paragraphs  of  a  complaint  will 
be  set  aside,  where  the  Appellate  Court  is  unable  to  tdl  whether 
it  rests  exclusively  upon  the  good  paragraphs. 

Chicago,  etc.,  R.  Co.  v.  Cobler,  506,  609  (5). 

35.  Trial. — Decisions. — Res  Judicata  cw  to  what  Questions. — A 
decision  of  the  Supreme  or  Appellate  Court  is  res  judicata  as 
to  the  points  that  are  decided,  but  not  as  to  others  presented 
and  not  decided. 

Indianapolis  St  R.  Co.  v.  Taylor,  592,  696  (1). 

36.  Law  of  the  Case. — Questions  decided  upon  a  former  appeal 
are  not  available  for  a  second  assignment  of  errors. 

Suprems  Lodge,  etc.,  v.  Andrews,^!,  2  (1). 

37.  TriaL — Judgment. — Law  of  the  Case. — The  prior  decision,  on 
appeal,  is  the  law  of  the  case,  on  the  same  or  substantially  the 
same  facts,  during  all  subsequent  stages  thereof. 

SnowhUl  V.  Diamond  Plate  Glass  Co.,  240,  241  (1). 

38.  Right  Result. — Where  a  correct  result  on  the  merits  is 
reached  by  the  trial  court,  its  judgment  will  not  be  reversed. 

Southern  Ind.  R.  Co.  v.  Osbom,  333,  341  (11). 
Indianapolis,  etc..  Traction  Co.  v.  Henderson,  324,  333  (12). 

39.  Trial.  —  Judgment.  —  Doubtful  upon  the  Merits.  —  Minor 
Errors. — Where  the  judgment,  on  the  merits,  is  extr^nely 
doubtful  as  to  its  justice,  minor  and  ordinarily  uninfluential 
errors  may  require  a  reversal. 

Pittsburgh,  etc.,  R.  Co.  v.  Haislup,  394,  396  (2). 


INDEX.  709 


APPEAIi^Oontiniied. 

40.  Vacation  of  Judgment  Apvealed  from^  by  Trial  Court — Ef- 
feet, — The  vacation  of  a  juagment,  by  the  trial  court,  which 
has  been  appealed  from,  renders  the  points  involved  in  such 
appeal  mere  moot  questions.        Kendall  v.  Kendall,  SO,  82  (1). 

41.  Decision. — Death. — Modification  of  Mandate. — ^Where  a  party 
to  an  appeal  dies  after  submission  of  the  cause,  the  mandate 
of  the  decision  will  be  modified  to  take  effect  as  of  the  date 
of  submission.  Eisman  v.  Whalen,  850,  358  (8). 

42.  Guardians  ad  Litenu — Waiver  of  Objections  of  Failure  to 
Appoint — An  objection  that  no  guardian  ad  litem  was  ap- 
pointed for  an  infant  defaidant  is  waived  by  failing  to  make 
same  in  the  trial  court.  Ziegler  v.  Ziegler,  21,  23  (4). 

43.  Guardians  ad  Litem. — Waiver  of  Objections  to  Suits  by. — 
Where  no  objection  is  made  in  the  trial  court  to  the  prosecution 
of  a  cause  of  action  by  a  cross-complaint  b^  a  guardian  ad 
litem,  such  objection  is  waived.      Ziegler  v.  Ziegler,  21,  24  (6) . 

44.  Parties. — Complaint — Executors  and  Administrators. — Error 
in  overruling  a  demurrer  to  an  alleged  defective  complaint  be- 
cause the  executor  of  a  will  had  joined  as  plaintiff  with  the 
remaindermen  to  enjoin  waste  to  the  devised  premises,  com- 
mitted by  the  life  tenant,  is  harmless  where  judgment  was  ren- 
dered against  such  executor.        Cross  v.  Hendry,  246,  248  (1). 

46.  Parties. — Death  before  Appeal. — ^Where  a  party,  in  whose 
favor  judgment  is  rendered,  dies  before  appeal,  the  person  in 
whose  favor  the  action  mi^ht  have  been  revived,  if  death  had 
occurred  before  judgment,  is  the  proper  party  appellee. 

Hurst  V.  Hawkins,  467,  469   (2). 

46.  Guardian  and  Ward. — Death  of  Ward  before  Appeal. — Real 
Property. — ^An  appeal  from  a  judgment  in  favor  of  the  ward 
for  the  recovery  of  real  property,  where  the  ward  dies  after 
judgment  and  before  appeal,  is  a  nullity,  where  the  guardian 
only  is  made  the  appellee.        Hurst  v.  Hawkins,  467,  470  (5). 

47.  Parties. — Guardian. — Whether  Service  on.  Official  or  Per^ 
sonal. — Service  of  notice  of  an  appeal  on  a  guardian  in  her 
official  capacity  is  not  service  upon  such  guardian  in  her  per- 
sonal capacity.  Hurst  v.  Hawkins,  467,  470  (7). 

48.  Trial. — Evidence. — Exclusion. — Offer  of  Proof. — A  failure, 
upon  objection  to  the  admission  of  evidence,  to  make  an  offer  of 
the  proof  in  question,  is  fatal  to  any  question  thereon  on  ap- 
peal. Neff  V.  Metropolitan  Life  Ins.  Co.,  250,  278  (3). 

49.  Trial. — Special  Findings. — Evidence. — Where  there  is  some 
evida[ice  in  support  of  the  special  findings,  they  will  not  be 
disturbed.  Cleveland,  etc.,  R.  Co.  v.  Scott,  420,  432  (8). 

50.  Trial. — Reserved  Question  of  Law. — When  an  appeal  is  taken 
upon  a  reserved  question  of  law,  onl^  so  much  of  the  evidence 
as  is  necessary  to  present  such  question,  is  necessary. 

Zimmerman  v.  Beatson,  664,  670  (5). 

61.  Carriers.  —  Railroads. — Commission. — Moot  Questions. — Dis- 
missal. — ^Where  a  railroad  company  appealed  from  an  order  of 
the  railroad  commission  fixing  a  freight  rate,  and  afterwards 
established  such  fixed  rate  on  its  own  motion,  such  appeal  pre- 
sents only  a  moot  question  and  will  be  dismissed. 

Chicago,  etc.,  R.  Co.  v.  Radlroad  Com.,  etc.,  358,  360  (4). 
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52.  Railroads. — CommiasUm. — Moot  QtieBtions. — A  moot  question 
between  the  parties  on  appeal  will  not  be  decided  because  the 
appellant  rauroad  company  would  be  assisted  thereby  in  ad- 
justing excess  charges  collected  from  shippers  during  the  time 
between  the  establishment  of  the  rate  by  the  railroad  commis- 
sion and  the  disposition  of  the  appeal  therefrom. 

Chicago^  etc.,  R.  Co.  v.  Railroad  Com.,  etc.,  358,  361  (5). 

53.  Revereals. — Number  Permitted. — ^The  losing  party  has  the 
right  to  appeal  and  secure  a  reversal  of  the  judgment  against 
it  as  often  as  such  judgment  is  wrongful  or  unfair. 

Indianapolis  St.  R.  Co.  v.  Taylor,  592,  597  (3). 

54.  Set-Off. — Mandate. — Modification. — ^Where  a  just,  definite 
set-off  is  excluded  from  the  amount  of  the  plaintiff's  Jbdgment^ 
the  Appellate  Court  may  modify  its  mandate  ordering  a  new 
trial^  and  may  order  fiiud  ludgment,  upon  the  filing  of  a  re- 
mittitur by  plaintiff  for  sucn  amount. 

LupUm  V.  Taylor,  412,  420  (10). 

65.  Erroneotis  Ruling  Precedent.  —  Transfer.  —  Where  the  de- 
cisions of  the  Supreme  Court  are  in  apparent  conflict  upon  a 
question  involved  m  a  case  pending  before  the  Appellate  Court, 
the  cause  will  be  transferred  to  the  Supreme  Court. 

Kentucky,  etc.,  R.  Co.  v.  Moran,  24,  27  (2). 

66.  Taxation. — Statutes. — Construction. — Usage. — ^Where  a  com- 
plaint to  enjoin  the  collection  of  alleged  void  taxes  assessed  by 
the  State  Board  of  Tax  Commissioners  fails  to  show  a  depart- 
mental construction  followed  for  years,  and  the  defaidant  stood 
upon  his  demurrer  thereto,  the  effect  of  such  departmental  con- 
struction on  the  proper  judicial  construction  of  the  statute  is 
not  presented.  Bell  v.  Meeker,  224,  239  (13). 

67.  Weighing  Evidence. — ^The  Appellate  Court  will  not  wei^ 
conflicting  evidence. 

Lwpton  v.  Taylor,  412,  418  (6) . 
Chicago,  etc.,  R,  Co.  v.  Gallion,  604,  606  (1). 
Coal  Bluff  Min.  Co.  v.  Akers,  617,  623  (10). 
Williams  v.  Hoffman,  315,  323  (9). 

Indianapolis,  etc.,  Traction  Co.  v.  HenderBon,  824,  888  (11). 
State  V.  Stoner,  104,  107  (6). 
58.     Weighing  Evidence. — ^The  decision  of  the  trial  eaart  upon 
controverted  questions  of  fact  is  conclusive  on  appeal. 

Supreme  Lodge,  etc,  v.  Andrews,  1,  2  (2). 

▲SSIGNMIirr- 

Of  liverymen's  liens,  see  Liens,  2;  Reardon  v.  Biggins,  863,  371 

(8). 
Claim  cannot  be  subject  of,  so  as  to  defeat  defendant's  right  of 

set-off,  see  Set-Off  and  Counterclaim,  1,  2;  Hatfield  v.  Ma- 

honey,  499. 

ASSUMPTIOK  OT  &I8X- 

See  Master  and  Servant. 

ATTOBKXT  AKD  OLIEHT- 

See  Contracts,  1-4;  Decedents*  Estates. 

Defendants  may  set  off  any  claim  they  have  agabist  a  flnn  of 
attorneys  in  an  action  by  one  of  such  firm  for  services,  see  SET- 
OFF and  Counterclaim,  4;  Lupton  v.  Taylor,  412,  416  (6). 
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ATTO&MJSX  ANI>  0IiIBHT^Ck>ntinti6cL 

Members  of  firm  constitute  partnership,  see  Partnership^  1; 
LupUm  V.  Taylor,  412,  419  (8). 

Demand  npon  one  member  of  firm  is  demand  upon  all,  see  De- 
BfAND;  LupUm  v.  Taylor,  412,  419  (9). 

Evidence  showing  employment  of  attorney,  see  Trial»  66;  Van^ 
dalia  R.  Co.  v.  Stephens,  11,  15  (9). 

Fees.  —  Set-Off.  —  Partnership  Liability.  —  New  Trial.  —  Wher^ 
judgment  was  rendered  in  favor  of  an  attorney,  whose  former 
par^ership  firm  had  collected  and  not  accounted  for  a  certain 
judgment,  excluding  such  sum,  such  judgment  is  contrary  to  the 
law,  as  well  as  the  evidence,  and  is  cause  for  a  new  trial. 

Lupton  V.  Taylor,  412,  419  (7). 

BAHiMEHT— 

Eouitable  li^ior's  securing  possession  of  horse  from  plaintiff's 
CMiilee  does  not  constitute  an  unlawful  possession,  see  Replevin, 
6;  Reardon  v.  Higgins,  363,  370  (7). 

BANEBUPTOT— 

Receipt  of  part  pay  in,  does  not  estop  lienor  from  collecting  from 
property,  see  vendor  and  Purchaser,  1 ;  Eisman  v.  whalen, 
350,  354  (2). 

Trustees. — Incumbered  Property. — Liens. — A  trustee  in  bank- 
ruptcy succeeds  onlv  to  the  rights  of  the  bankrupt  in  his  prop- 
erfy;  and  if  such  bankrupt  owned  property,  incumbered  with 
liens,  such  trustee  takes  such  property  subject  thereto. 

Eivman  v.  Whalen,  350,  355  (3). 

BANKS  AND  BANXHTG- 

As  to  deposits  by  agent,  see  Principal  and  Agent;  Roba/rds  v. 
Hamricjc,  134,  140  (3). 

1.  Checks.  — :  Gifts  of,  —  Collection. — Consideration. — Decedents* 
Estates. — A  bank  check  given,  without  consideration,  as  a 
present  to  a  servant,  is  not  enforceable  either  against  the  bank 
on  which  drawn  or  against  the  drawer  or  his  estate,  such  check 
being  insufiiciait  to  constitute  a  gift  of  a  fund  inter  vivos  or 
catisa  mortis.  Roney  v.  Dunleary,  108. 

2.  Deposit  Certificates. — Liability. — Husband  and  Wife. — Where 
a  married  woman  sold  her  land,  $1,500  of  the  purchase  price,  by 
agreement,  being  deposited  with  defendant,  a  private  banker, 
until  a  certain  mortgage  on  such  land  was  canceled,  defendant 
is  liable  to  her  for  such  amount  upon  cancelation  of  such  mort- 
gage, regardless  of  any  sum  which  her  husband  may  owe  such 
dei^duit.  Robards  v.  Hamrick,  134,  139  (1). 

3.  Deposit  Certificates.  —  Husband  and  Wife.  —  Principal  and 
Agent. — ^Where  a  married  woman  sold  her  farm,  $1,500  of  the 
purchase  price  being  retained,  by  agreement,  by  the  proprietor 
of  a  private  bank,  until  the  cancelation  of  a  mortgage  on  such 
land,  the  fact  that  such  banker  executed  a  d^osit  certificate  in 
her  husband's  favor  and  paid  him,  without  her  consent,  does  not 
preclude  her  recovery  of  the  amount. 

Robards  v.  Hamrick,  134,  139  (2). 
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BASTABDY- 

See  Descent  and  Distribution;  Evidence,  1,  2. 

As  to  instructions  in,  see  Trial,  22;  Gooding  y.  State,  ex  reL,  42, 
50  (11). 

When  judcrment  of  dismissal  bars  another  action,  see  Jttdgment, 
32-34;  Gooding  v.  State,  ex  reL,  42. 

As  to  return  of  settlement  money  on  void  judgment  in,  see  Judg- 
ment, 8;  Gooding  v.  State,  ex  reL,  42,  49  (8). 

Judgment  is  not  binding,  where  State  is  not  a  party,  see  Judg- 
ment, 7;  Gooding  v.  State,  ex  reL,  42,  49  (7). 

1.  Character  of  Action, — A  prosecution  for  bastardy  is  a  civil 
action.  Gooding  v.  State,  ex  reL,  42,  46  (1). 

2.  Jurisdiction  of. — Parties.  —  Beneficiaries. — Bastardy  actions 
must  be  commenced  before  a  justice  of  the  peace  or  mayor  of  a 
city,  in  the  name  of  the  State,  and  for  the  benefit  of  the  child. 

Gooding  v.  State,  ex  reL,  42,  47  (2). 

3.  Parties. — Relatrix  in  a  bastardy  action  is  not  a  party  thereto. 

Gooding  v.  State,  ex  ret.,  42,  48  (6). 

4.  Settlement.  —  Consideration.  —  Return  of.  —  Where  defendant 
paid  relatrix  $50  for  expenses  of  sickness  and  procured  an  ac- 
tion for  bastardy  to  be  brought  against  himself,  no  notice 
thereof  being  given  to  the  prosecuting  attorney,  and  relatrix 
entered  an  order  of  satisfaction  therein,  relatrix  is  not  required 
to  return  such  $50  before  instituting  another  action  for  bas- 
tardy. Gooding  v.  State,  ex  reL,  42,  51  (12). 

BIOTOLXS- 

Accidents  to  users  of.  in  crossing  street  railroads,  see  Negli- 
gence, 7;  Indianapolis  St.  R.  Co.  v.  Taylor,  592,  600  (8). 

Collisions  with  street  cars,  see  Street  Raiukoads,  1-5;  Indian- 
apolis St.  R.  Co.  V.  Taylor,  592. 

BILLS  AND  NOTES- 

As  to  sufficiency  of  answer  to  show  ownership  of,  see  Pusading, 
1;  Schnell  v.  Schnell,  556,  564  (8). 

BOABDS  OF  OOHMISSIONEBS- 

See  Counties;  Intoxicating  Liquors. 

Appeals  from,  see  Appeal,  8,  9;  Kelly  v.  Lawson,  613. 

May  investigate  city  school  trustees'  reports,  see  Schools,  1-5; 
Agar  v.  Pagin,  567. 

May  use  county  funds  in  def^ise  of  gravel  road  cases,  see  In- 
junction, 1;  Board,  etc.,  v.  Branaman,  193,  196  (1). 

1.  Capacity. — Actions. — Defenses. — A  board  of  commissioners, 
sued  in  its  corporate  capacity,  can  defend  only  in  such  capacity. 

Board,  etc.,  v.  Branaman,  193,  196  (2). 

2.  Duty  as  to  Suits  Concerning  Free  Gravel  Roads. — It  is  the 
duty  of  boards  of  commissioners  to  def«id.  as  the  enforced 
affents  of  the  taxpayers,  all  actions  concerning  the  construction 
of  free  gravel  roads. 

Board,  etc.,  v.  Branaman,  198,  197  (3),  198  (8). 

BOABDS  OF  BEVIEW- 

See  Taxation. 
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BOTJHDABDES— 

See  Deeds. 

1.  Official  Surveys. — Meander  Lines. — Deeds. — Meander  lines  in 
an  official  survey  are  not  usually  boundary  lines,  but  are  ordi- 
narily used  as  a  means  of  determining  the  quantity  of  land  in 
the  fractional  tract. 

Tolleston  Club  v.  Lindgren,  448,  453  (4). 

2.  Deeds. — Swamp  Lands. — Statutes. — The  sale,  by  the  State,  of 
certain  described  lands  bordering  on  a  morass,  being  divided 
therefrom  by  a  meander  line  officially  established,  confers  title 
on  the  grantee  only  up  to  such  meander  line,  and  he  obtains  no 
title  thereby  to  the  morass,  the  statute  (1  R.  S.  1852,  p.  471) 
directing  sales  to  be  made  by  the  acre  and  at  a  specific  price 
per  acre,  Tolleston  Club  v.  Lindgren,  448,  454  (5). 

3.  Fences. — Deeds. — Contracts. — Principal  and  Agent. — Husband 
and  Wife. — ^An  agreement  between  the  husband  and  an  adjoin- 
ing landowner,  without  the  wife's  knowledge  or  consent,  as  to 
the  building  of  a  partition  fence  on  a  disputed  boundary  line 
between  her  land  and  that  of  such  adjoinine  owner,  is  not  bind- 
ing on  her.  Hornet  v.  Dumoeck,  482,  496  (II). 

BXTiLDnra  akd  loan  assooiations- 

1.  Withdrawal. — Notice. — Waiver. — Under  §4447  Bums  1901, 
Acts  1885,  p.  81,  §4,  stockholders  in  a  building  and  loan  associa- 
tion must  give  three  months'  notice  of  withdrawal  before  they 
have  the  l^gal  right  to  the  value  of  their  stock,  but  such  notice 
may  be  waived  by  the  association. 

Big  Four  Bldg.  Assn.  v.  CUgg,  188,  190  (1). 

2.  Payment  of  Forged  Certificates. — Notice. — Whether  a  building 
and  loan  association  paid,  oh  forged  assignments,  certificates  of 
stock,  with  or  without  notice,  is  immaterial  in  an  action  by  the 
true  owner  for  the  value  thereof. 

Big  Four  Bldg.  Assn.  v.  Clegg,  188,  191  (2) . 

8.  Forged  Assignments  of  Stock.  —  Evidence.  —  Where  plaintiff 
testifies  that  she  never  executed,  nor  authorized  any  one  else 
to  execute,  assignments  of  her  stock  in  a  building  and  loan  as- 
sociation, and  another  testified  that  the  assignments  were  not 
signed  by  plaintiff,  and  it  is  shown  that  the  alleged  assignees 
had  absconded,  a  finding  that  plaintiff  is  entitled  to  recover  the 
value  of  her  snares  is  justified. 

Big  Four  Bldg.  Assn.  v.  Clegg,  188,  191  (3). 

4.  Stock. — Forfeiture. — Where  plaintiff's  shares  in  a  building 
and  loan  association  were  assigned  by  forgery,  and  paid  to  such 
assignee,  plaintiff's  failure  to  pay  further  thereon  did  not  sub- 
ject her  snares  to  a  liability  to  forfeiture,  plaintiff  being  there- 
after a  creditor  of  such  association. 

Big  Four  Bldg.  Asm.  v.  Clegg,  188,  192  (4). 

BUBBEK  OF  PROOF- 

See  Trial. 

Instructions  as  to,  see  Trial,  23-25. 

OANOELATIOir- 

See  Contracts,  11, 12. 

Complaint  for  cancelation  of  compromise  settlement,  see  Plead- 
ing, 28;  Supreme  Council,  etc.,  v.  Apman,  670,  674  (3). 

Alternative  relief  in  cases  of,  see  Judgment,  13;  Roberts  v. 
Leutzke,  677,  5S5  (8). 
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0ARBIEB8— 

See  Interurban  Railroads;  Master  and  Servant;  Negugengb; 
Pi£ading;  Raiuioads;  Street  RAiiitoADS. 

Pasaengere. — Forfeiture  of  Rights  of. — Defense, — Facts  showing 
that  a  person  taking  passage  on  a  passenger-train  is  not  in 
reality  a  passenger  or  has  forfeited  his  rights  as  such,  consti- 
tute an  affirmative  defense  which  must  he  set  out  in  an  answer 
to  be  available.      Union  TractUm  Co.  v.  McKinney,  86,  93  (8). 

0ASE8- 

Table  of  cases  cited,  see  p.  vL 

Dishnguished: 

Childers  v.  Louisville,  etc,,  R.  Co.,  12  Ind.  App.  686,  see  Campbell 

v.  Indianapolis,  etc.,  Traction  Co.,  66,  72  (7) . 
Durham  v.  Shannon,  116  Ind.  403,  see  Zimmerman  v.  Beatson, 

664,  666  (1). 
Jeffersonville,  etc.,  R.  Co.  v.  Dunlap,  112  Ind.  93,  see  Campbell  v. 

Indianapolis,  etc..  Traction  Co.,  66,  72  (7). 
Lemmon  v.  Moore,  94  Ind.  40,  see  Pittsburgh^  etc.,  R.  Co.  v.  Hais- 

lup,  394,  398  (7). 
Matter  v.  Campbell,  71  Ind.  512,  see  Neyens  v.   Flesher,  399, 

404  (7). 
Michigan  Trust  Co.  v.  Probasco,  29  Ind.  App.  109,  see  Zimmer- 
man V.  Beatson,  664,  666  (1). 
Reid  V.  Johnson,  132  Ind.  416,  see  Geo.  B.  Swift  Co.  v.  Dolle, 

653,  661  (2). 
Starkey  v.  Starkey,  166  Ind.  140,  see  Neyens  y.  Flesher,  399, 

404  (7). 
State,  ex  rcL,  v,  Carlisle,  21  Ind.  App.  438,  see  Gooding  v.  State, 

ex  rel.,  42,  49  (8). 
Taylor  v.  Duesterberg,  109  Ind.  165,  see  Zimmerman  v.  Beatson, 

664,666  (1). 
Tolleston  Club  v.  Clough,  146  Ind.  93,  see  Tolleston  Club  v.  Ltnrf- 

gren,  448,  452  (3). 
Tolleston  Club  v.  State,  141  Ind.  197,  see  Tolleston  Club  v.  Linrf- 

gren,  448,  452  (3). 
Followed: 
-  Elwood,  etc..  Oil  Co.  v.  Glaspy,  38  Ind.  App.  634,  see  Elwood,  etc^ 

Oil  Co.  v.  Kullman,  39. 
Terre  Haute,  etc.,  R.  Co.  v.  Salisbury,  38  Ind.  App.  100,  see  Van- 

dalia  R.  Co.  v.  Stephens,  11,  15  (9). 
Overruled: 

Chicago,  etc.,  R.  Co.  v.  Thrasher,  35  Ind.  App.  58,  see  Indian- 
apolis, etc..  Traction  Co.  v.  Henderson,  324,  330  (7). 

CHANGE  or  VSNX7E- 

From  judge,  see  Trial,  76;  Bonham  v.  Doyle,  438,  442  (6). 
Ruling  on  motion  cannot  be  assigned  as  error  independoitly  on 

appeal,    see   Appeal,    14;    Bonham   v.   Doyle,   438,   441    (6), 

442  (5). 

CHECKS— 

See  Banks  and  Banking. 

CITIES— 

See  Municipal  Corporations. 
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See  Fees  and  Salaries;  Officers. 

OOIXATEBAIi  ATTAOK- 

See  Judgment;  Jurisdiction. 

OOMPBOMISE  AND  SETTLEMENT- 

Retum  of  amount  received,  as  condition  for  bringing  a' new  action, 
see  Bastardy,  4;  Gooding  v.  State,  ex  rel.,  42,  51  (12). 

Action  cannot  be  maintained  on  original  contract,  where  com- 
promise thereof  has  not  been  rescinded,  see  Contracts,  6; 
Supreme  Council,  etc,  v.  Apman,  670,  674  (2). 

Evidence  of  familjr  settlement  admissible  in  cause  of  action  for 
conversion  by  heirs,  see  Evidence,  11;  Zimmerman  v.  Beatson, 
664,668  (2). 

Where  obtained  by  fraud,  beneficiary  may  sue  in  tort  or  on  con- 
tract, see  Insurance,  2;  Supreme  Council,  etc.,  v.  Apm^in,  670, 
675  (4). 

Answer  of  and  reply  thereto,  see  Pi£ADING,  9,  10;  Indiana  Union 
Traction  Co.  v.  McKinney,  86. 

Receipt  of  part  payment  in  bankruptcy  does  not  estop  lienor  from 
collecting  balance  of  claim,  see  Vendor  and  Purchaser,  1; 
Eisman  v.  Wkalen,  350,  354  (2). 

ooNca:.vsiONS  of  la^- 

See  Tbial,  69,  71. 

OOKDEMHATIOK- 

See  Eminent  Domain. 

OONSLDERATIOV- 

See  Contracts. 

Of  check  given  as  a  present,  see  Banks  and  Banking,  1;  Roney 
V.  DunUary,  108. 

oolrsTiTnnoNAii  law- 

As  to  requirements' of  decisions  of  Supreme  Court,  see  Appeal, 
23;  Indianapolis  SU  R.  Co.  v.  Taylor,  592,  596  (2). 

Railroad  Commission. — Railroads. — Interurban  Railroads. — Dts- 
crimination. — AppeaL — ^Whether  the  act  of  1905  (Acts  1905, 
p.  83,  §§5405a-5405y  Bums  1905),  creating  the  railroad  com- 
mission and  prescribing  its  powers  and  duties,  is  unconstitu- 
tional as  discriminating  between  steam  and  interurban  railroad 
companies,  or  whether  such  act  gives  such  commission  equal 
powers  over  both  kinds  of  railroads,  will  only  be  decided,  where 
absolutely  necessary  to  a  disposition  of  the  appeal  upon  the 
merits. 

Chicago,  etc.,  R.  Co.  v.  Railroad  Com.,  etc.,  358,  361   (6). 

OOKTRAOTS— 

See  Insurance. 

As  to  liquidated  damages,  see  Damages,  7-10;  Geo.  B.  Swift  Co. 
V.  Dolte,  653, 

Of  insurance,  see  Pleading,  4-8. 

Statutory  right  of  exemption  may  be  extended  by,  see  Judicial 
Saubs;  Williams  v.  Hoffman,  315,  323  (8). 
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To  pledge  horses  as  security  constitute  equitable  liens,  see  Liens, 

1;  Reardon  v.  Higgins,  363,  368  (3). 
Right  to  a  mechanic's  lien  may  be  waived  by,  see  Mechanics' 

Liens,  2;  Geo,  B.  Swift  Co.  v.  Dolle,  653,  661  (2). 
By  city  with  janitor,  see  Municipal  Corporations,  1;  Van  Camp 

y.  City  of  Huntington,  28,  36  (2). 
Construed  in  light  of  conduct  of  parties,  see  Partnership,  12; 

Breinig  v.  Sparrow,  455,  464  (14). 
Failure  to  plead  non  eat  factum  does  not  prevent  defendant  from 

contesting  damages  for  breach  of,  see  Pi£ADING,  3;  Van  Camp 

V.  City  of  Huntington,  28,  36  (4). 
To  supply  gas,  complaint  to  prevent  breach  of,  see  Pi£ADING,  17; 

Elwood,  etc..  Oil  Co.  v.  Kuuman,  39. 
Recovery  for  building  fence  along  railroad  risht  of  way  is  not 

founded  upon  contract,  see  Raiihoads,  7;   vandalia  R.  Co.  v. 

Stephens,  11,  13  (2). 

1.  Attorney  and  Client. — Fees. — Settlement  Out  of  Court. — ^An 
attorney  contracting  to  defend  his  client  in  a  divorce  suit  for 
a  specified  sum,  is  entitled  to  said  sum  though  the  case  was 
settled  out  of  court,  the  attorney  rendering  all  the  service  re- 
quired by  the  client.  Cordee  v.  Bailey,  83,  84  (2). 

2.  Attorney  and  Client. — Services  in  Cause. — What  Is  Included. 
— A  contract  by  an  attorney  to  defoid  his  client  in  a  case  in 
court  includes  the  necessary  work  in  the  preparation  of  the 
case  for  trial,  as  well  as  the  service  in  conducting  the  case  in 
court,  both  parties  being  bound  by  such  contract  regardless  of 
the  amount  of  work  necessary.         Cordes  v.  Bailey,  83,  85  (3). 

8.  Attorney  and  Client. — Partnership. — Executors  and  AdnUfds- 
trators. — Decedents'  Estates. — A  contract  by  a  partnership  firm 
of  attorneys  to  advise  and  assist  executors  to  settle  an  estate 
expires  at  the  final  settlement  of  such  estate,  binds  each  m^ober 
of  such  partnership  for  moneys  collected  by  other  members  of 
such  firm,  and  entitles  such  partners  jointly  to  the  compensa- 
tion therefor.  Lupton  v.  Taylor,  412,  416  (2). 

4.  Consideration. — Attorneys'  Fees. — Executors  and  Administra^ 
tors. — A  contract  by  executors  to  pay  their  attorneys  more 
than  is  actually  due  for  such  attorneys'  services,  is,  as  to  such 
excess,  without  consideration.      Lupton  v.  Taylor,  412,  416  (4). 

5.  Discharge  of. — Banks  and  Banking. — ^Where  a  banker  agrees 
to  hold  money  for  plaintiff  until  a  mortgage  is  canceled,  and 
then  pay  same  to  her,  he  cannot,  upon  the  cancelation  of  such 
mortgage,  deposit  such- money  to  the  credit  of  plaintiff's  hus- 
band and  thus  discharge  such  contract. 

Robards  v.  Hamrick,  134,  140  (4). 

6.  Compromise. — Rescission. — An  action  cannot  be  maintained 
upon  the  original  contract  which  has  been  compromised  by  the 
payment  and  acceptance  of  an  amount  in  satisfaction,  so  long  as 
the  compromise  is  not  rescinded: 

Supreme  Council,  etc.,  v.  Apman,  670,  674  (2' . 

7.  Void. — Voidable. — Fraud. — Rescission. — Election. — A  contract 
induced  by  fraud  is  not  void,  but  simply  voidable  at  the  election 
of  the  defrauded  party;  and  a  rescission  thereof  can  be  made 
by  such  party  only  by  returning  the  value  received  by  him. 

Aetna  Life  Ins.  Co,  v.  Bockting,  586,  589   (5). 
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8.  Ultra  Vires. — Illegal. — Corporations, — A  contract  made  by  a 
corporation,  because  of  which  others  have  been  induced  to  ex- 
pend money,  binds  such  corporation,  where  such  contract  is 
merely  ultra  vires,  and  not  ille^l. 

Breinig  v.  Sparrow,  455,  462   (12). 

9.  Written, — Implications, — Parol, — A  contract,  between  lessees 
of  certain  grounds  and  a  street  railway  company,  for  the  pur- 
pose of  arranging  for  the  construction  and  conduct  of  an 
'^electric  park,'^  stipulating  that  ''it  is  necessary  that  aid  and 
assistance  be  extended"  to  such  lessees  by  such  company,  im- 
ports that  such  company  will  aid  in  the  construction  of  such 
park;  and  such  agreement  relative  thereto  might  rest  in  parol. 

Breinig  v.  Sparrow,  455,  460  (1). 

10.  Consideration,  —  Gas-and  Oil-Leases.  —  Extension  Periods. — 
The  real  consideration  for  a  gas-and  oil-lease  is*  the  develop- 
ment of  the  property;  and  the  alternative  extension  periods 
provided  in  such  leases  are  not  intended  to  give  an  indefinite 
time  at  the  lessee's  option  in  which  to  develop  the  property. 

Puritan  Oil  Co.  v.  Myers,  696,  699  (3). 

11.  Gas-and  Oil-Leases, — Cancelation, — Before  the  owner  can 
cancel  a  gas-and  oil-lease,  which  provides  that  a  well  shall  be 
sunk  within  a  certain  period,  or  in  case  of  failure,  a  certain 
sum  shall  be  paid  quarterly  until  a  well  is  sunk,  he  must  give 
such  lessee  notice  of  his  intention  to  determine  such  lease  and  a 
reasonable  time  within  which  to  sink  such  well. 

Puritan  OU  Co.  v.  Myers,  695,  700  (4). 

12.  Gas-and  Oil-Leases, — Notice  to  Determine, — A  notice,  given 
by  the  lessor  to  the  lessee  in  a  gas-and  oil-lease  on  May  7,  1904, 
that  the  lessor  would  receive  no  more  extension  payments  there- 
under, and  demanding  that  work  be  begun,  entitles  the  lessor 
to  a  decree  quieting  his  title,  where  work  was  not  begun  before 
the  filing  of  the  suit  on  December  6,  1904. 

Puritan  Oil  Co,  v.  Myers,  695,  701  (5). 

13.  Mortgages, — Redemption, — Extension  of  Time  for. — A  verbal 
agreement  to  loan  plaintiff  money  to  pay  the  redemption  price 
of  i)laintiff's  land  sold  on  foreclosure,  to  take  the  purchaser's 
certificate  of  sale,  by  assignment,  as  security  for  the  money  so 
loaned,  and  to  extend  the  period  of  redemption  one  year,  is  valid 
and  enforceable.  Williams  v.  Hoffman,  315,  321  (1). 

14.  Mortgages. — Certificates  of  Sale. — Redemption, — Extension 
of  Time  for, — Deeds, — The  taking  of  a  sheriff's  deed  on  a 
certificate  of  sale  under  a  mortgage  foreclosure,  in  violation 
of  the  holder's  verbal  agreement  with  the  owner  to  hold  such, 
certificate  for  one  year  from  the  date  of  such  agreement,  does 
not  cut  off  the  owner's  right  to  redeem  within  such  year. 

Williams  v.  Hoffman,  315,  321  (2). 

15.  Redemption. — Extension  of  Time  for, — An  agreement  by  the 
holder  of  a  certificate  of  sale  on  a  decree  of  foreclosure  to 
extend  the  period  for  redemption  beyond  the  statutory  period  is 
valid,  but  such  redemption  must  be  made  within  the  agreed  time 
or  the  right  will  be  lost.  Williams  v.  Hoffman,  315,  322  (4). 

16.  Redemption, — Extension  of  Time  for, — Receipt  of  Part. — 
Where  the  holder  of  a  certificate  of  sale  under  decree  of  fore- 
closure agrees  with  the  owner  to  extend  the  period  for  redemp- 
tion beyond  the  statutory  period,  and  receives  a  part  payment 
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of  the  redemption  price,  such  certificate  thereafter  becomes 
merely  a  lien  upon  tne  land  as  security  for  the  balance  due. 

WUliams  v.  Hoffman,  315,  322  (5). 

17.  Entire, — Part  Performance. — Recovery  for. — If  the  part  per- 
formance of  an  entire  contract  is  boieficial  to  d^endanty  re- 
coverv  may  be  had,  though  no  excuse  be  shown  for  failure  to 
complete  such  contract. 

Cleveland,  eU.,  R.  Co.  y.  Scott,  420,  428  (1). 

18.  Forfeiture. — Conditions  Precedent. — Wages. — ^Wages,  for  a 
stipulated  service,  cannot  be  forfeited  because  of  failure  to 
complete  the  service,  unless  the  entire  performance  was  made 
a  condition  precedent  to  any  recovery. 

Cleveland,  etc.,  R.  Co.  v.  Scott,  420,  429  (2). 

19.  Eesence  of. — Intention, — Equity. — Relief, — ^Where  time  is  ex- 
pressly or  by  plain  inference  made  of  the  essence  of  a  contract* 
equity  will  not  relieve  the  defaulting  party. 

Cleveland,  etc.,  R.  Co.  v.  Scott,  420,  429  (8). 

20.  Essence  of. — Tims. — Railroads. — Where  a  general  contractor 
agreed  to  have  a  certain  section  of  railroad  completed  l^ 
August  1,  1904,  and  such  contractor  sublet  to  plaintiffs  a  por- 
tion thereof  on  October  10,  1903,  plaintiffs  proposing  that  such 
work  was  "to  be  continuous  and  completed  at  once,"  and  the 
contractor  accepting  such  proposal  "with  the  understanding 
that  sufficient  force  is  to  be  put  on  to  complete  by  February  1, 
1904,''  time  of  completion  is  not  of  the  essoice  of  plaintiffs'  con- 
tract, where  both  parties  considered  it  an  excavator  job,  which 
could  only  be  performed  in  the  absence  of  freezing  weather. 

Cleveland,  etc.,  R.  Co,  v.  Scott,  420,  429  (4). 

21.  Construction, — Acts  of  Parties.  —  The  construction  placed 
upon  a  contract  by  the  parties  thereto,  if  not  inconsistent  witfa 
its  terms,  will  be  adopted  by  the  courts. 

Cleveland,  etc.,  R.  Co.  v.  Scott,  420,  481  (5). 

22.  Payment. — Failure. — Default, — ^Where  plaintiffs  contracted 
with  defendant  company  to  construct  a  certain  section  of  rail- 
road bed,  ninety  per  cent  of  the  price  to  be  paid  monthly  as  the 
work  progressed,  and  such  company  failed  to  pay  such  amounts 
a,t  the  times  specified,  it  was  in  derault. 

Cleveland,  etc.,  R.  Co.  v.  Scott,  420,  431  (6). 

23.  Quantum  Meruit,  —  Recovery  on,  —  Where  plaintiffs  con- 
tracted to  do  a  certain  job  of  work,  and  the  defendant  com- 
pany defaulted  in  the  conditions  to  be  performed  by  it,  plaintiff 
may  recover  on  the  quantum  meruit. 

Cleveland,  etc.,  R,  Co.  v.  ScoU,  420,  431  (7). 

24.  Sales, — Real  Property, — Commissions, — Statutes. — A  written 
contract  by  the  owners  of  real  property  with  agents  for  the 
sale  of  such  property  for  a  commission,  which  fixes  no  compen- 
sation, but  which  contains  a  provision:  "To  be  a  lien  during 
existence"  alleged  to  mean  that  by  oral  agreement  of  the  par- 
ties, such  agents  were  to  receive  the  amount  received  in  excess 
of  the  stipulated  contract  price,  is  not  sufficient  under  S6629a 
Bums  1901,  Acts  1901,  p.  104,  requiring  such  contracts  to  be 
in  writing.  PhiUips  v.  Jones,  626. 
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25.  Specific  Performance. — Replevin. — Equitable  Liens* — ^Where 
I>laintiff  agrreed  to  give  defendant  a  certain  horse  at  a  certain 
time  as  security  for  a  debt,  and  failed  to  do  so,  defendant  cannot 
compel  specific  performance  of  such  contract,  nor  can  he  re- 
plevy such  horse,  but  he  can  have  a  lien  declared. 

Reardon  v.  Higgine,  368,  871  (9). 

covTRiBunoir— 

One  partner  pajring  firm  debts  is  entitled  to,  see  Partnership, 
19;  SchneU  v.  Schnell,  566,  567  (12). 

00HTRZBT7T0BY  VEGUGEirCB- 

See  INTERURBAN  RAILROADS;  MASTER  AND  SERVANT;  NBGUGENCE; 

Railroads;  Street  Raiuioads;  Trial,  3. 
Question  for  jury,  see  TtiiAL,  34-36. 

00NVEB8I0V- 

Evidence  of  family  settlement  admissible  in  action  for  conversion 
of  decedent's  estate,  see  Eviisnce,  11;  Zimmerman  v.  Beataonf 
664,  668   (2). 

OOBPOBATIONS- 

See  BuiiJ>iNG  and  Loan  Associations;  Master  and  Servant. 
Ultra  vires  contract  may  bind,  see  Contracts,  8;  Breinig  v.  ^per- 
ron;, 455,  462  (12). 

Breach  of  contract  to  take  stock,  damages  for,  see  Damages,  10; 
Geo.  B.  Swift  Co.  v.  DoUe,  653,  663  (6). 

Cannot  enter  into  partnership,  see  Partnership,  8;  Breinig  v. 
Sparrow,  455,  462  (9). 

Ultra  Vires  Acts. — Personal  Liability  of  Officers. — ^Where  a  street 
railroad  c<^pan^  is  held  liable  ou  account  of  a  partnership 
entered  into  by  it  ultra  vires,  its  officers  cannot  be  held  liable 
on  the  ground  that  they  acted  without  authority  in  the  partner- 
ship transaction.  Breinig  v.  Sparrow,  455,  4o7  (16). 

COSTS- 

Judgment  for,  not  final,  see  Judgment,  4;  Neyens  v.  Flesher, 
399,  403  (5). 

OOVNTIES— 

Boards  may  use  county  funds  in  defense  of  gravel  road  cases,  see 
Injunction,  1;  Board,  etc.,  v.  Branaman,  193,  196  (1). 

Have  no  interest  in  fees  collected  by  clerks  from  third  parties, 
see  Parties,  1;  State,  ex  rel.,  v.  Williams,  376,  380  (2). 

1.  Boards  of  Commissioners.  —  Administrative  Acts.  —  Appeal 
from.— -Courthouses. — The  action  of  a  board  of  commissioners 
in  contracting  for  the  construction  of  a  courthouse  is  adminis- 
trative; and  a  taxpayer  cannot  appeal  therefrom  under  S7859 
Bums  1901,  §5772  R.  S,  1881.  Kraus  v.  Board,  etc.,  624. 

2.  Officers. — Illegal  Fees. — Recovery. — Clerks. — A  county  cannot 
recover  from  the  clerk  of  the  circuit  court  illegal  fees  taxed 
and  collected  by  him  from  third  parties  and  not  turned  over  to 
the  county  treasury.  State,  ex  reL,  v.  WiUiams,  376, 379  (1) . 
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COUNTY  B0ABD8  OF  SEVIEW- 

See  Taxation. 
OOUBTHOXrSES- 

See  Counties. 
0017BT8-> 

As  to  juvenile  courts,  see  Infants,  2,  3;  Dinaon  ▼.  Droata,  432. 
Transfer  of  case  from  Appellate  to  Supreme  Court  on  account 

of  erroneous  ruling  precedent,  see  Appeal,  55;  Kentticky^  etc, 

R.  Co.  V.  Maran^  24,  27  (2). 

1.  Enforcement  of  Rights. — Personal  Security. — Property  Rights. 
— Laws  are  enacted  and  enforced  primarily  for  the  securi^  of 
life  and  limb,  and  secondarily,  for  the  protection  of  property 
rights.  Indianapolis  St.  R.  Co.  v.  Bolin,  169,  182  (21). 

2.  Jurisdiction.  —  Executors  and  Administrators. — Appointment 
in  Wrong  County. — The  judge  making  an  appointment  of  an 
executor  or  administrator  in  the  wrong  county,  upon  his  own 
motion,  or  the  application  of  an  interested  partv,  or  upon  the 
suggestion  of  an  amicus  curiae,  should  vacate  such  appointment. 

Williams  v.  DougheHy,  9,  10   (3). 

OBIMIirAI.  X«AW- 

Does  not  apply  in  Juvenile  court,  see  Infants,  2;  Dinson  v.  Drosta, 
432,433  (1). 

Intoxicating  Liquors. — Sales. — Wholesalers. — Defendant,  who  was 
the  agent  of  a  brewing  company,  and  sold  intoxicating  liquors 
from  a  cold-storage  room  in  greater  quantities  than  five  gallons 
at  a  time,  is  not  gu^^^y  o^  &  violation  of  §7283d  Bums  1901, 
Acts  1895,  p.  248,  §4,  providing  that  licensed  retailers  shall  sell 
in  a  room  facing  a  street  and  provided  with  doors  and  windovra 
through  which  the  interior  of  the  room  may  be  seen  from  the 
street.  Teegarden  v.  State,  15,  21   (5). 

OBOSS^OMPLAINT- 

See  Pl£ADING. 

When  process  is  unnecessary,  see  Process;  Eisman  v.  Whalen, 
350,  §55  (6). 

OOTTNTEBOLAIX— 

See  Pleading. 
DAHEAGES- 

See  Eminent  Domain;   Interurban   Railroads;   Negugence; 

Pleading. 
In  suit  for  cancelation,  alternative  judgment  for,  may  be  given, 

see  Judgment,  13;  Roberts  v.  Leutzke,  577,  585  (8). 
For  breach  of  contract  may  be  contested  though  defendant  files 

no  answer  of  non  est  factum,  see  Pleading,  3;  Van  Camp  v. 

City  of  Huntington,  28,  36  (4). 
In  interurban  eminent  domain  proceedings,  see  Trial^  32,  33. 
Instruction  on,  see  Trial,  26-29. 
1.     Excessive. — ^Where  it  does  not  app^ear  that  the  jurors  acted 

with  prejudice,  partiality  or  corruption,  the  damages  awarded 

will  not  be  held  excessive. 

Toledo,  etc.,  R.  Co.  v.  Pavey,  284,  289  (6). 
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2.  Excessive. — ^Where  improper  influences  do  not  appear  to  have 
misled  the  jury,  the  damages  assessed  will  not  oe  considered 
excessive.      Baltimore,  etc.,  R.  Co.  v.  Kleespies,  151,  166  (19). 

3.  Excessive — A  verdict  for  $2,250  damages  for  the  benefit  of 
the  widow  and  child  of  a  decedent  whose  death  was  caused  by 
defendants'  negligence  does  not  show  that  the  jury  were  im- 
properly influenced.  Falender  v.  Blackwell,  121,  134  (15). 

4.  Excessive. — A  verdict  for  $450  for  plaintiff,  fifty  years  old, 
crippled  permanently,  one  leg  shortened  one  and  one-half  inches 
by  tne  injury  sued  for,  confined  to  her  bed  eight  months,  suf- 
fering great  pain  and  paying  out  $100  for  medical  services, 
does  not  indicate  any  unfairness,  prejudice  or  passion  against 
the  town  by  whose  negligence  the  mjuries  were  caused. 

Tovm  of  Sellersburg  v.  Ford,  94,  100  (?)• 

6.  Measure^  —  Insurance.  —  Release.  —  Fraud. — The  measure  of 
damages,  in  an  action  to  set  aside  a  release  of  an  insurance 
policy  because  of  defendant's  fraud,  and  to  recover  on  the 
X>olicy,  is  the  difference  between  the  amount  received  and  the 
amount  stated  in  the  policy. 

Supreme  Council,  etc.,  v.  Apman,  670,  678  (6). 

6.  Measure.  —  Insurance.  —  Release.  —  Fraud. — Ratification. — In 
an  action  for  damages  for  the  fraudulent  procurement  of 
plaintifTs  release  of  an  insurance  policy,  the  measure  of  dam- 
ages is  the  difference  between  the  actual  value  of  the  policy 
under  the  circumstances,  and  the  amount  received. 

Supreme  Council,  etc.,  v.  Apman,  670,  678  (7). 

7.  Liquidated. — Contracts. — Parties  to  a  contract  may  fix.  a  cer- 
tain sum  to  be  paid  as  liquidated  damages  in  case  of  a  breach 
of  such  contract.  Geo.  B.  Svnft  Co.  v.  Dolle,  653,  662  (3). 

8.  Liquidated. — Conditions  Precedent. — Contracts. — Failure  to 
Comply  with. — ^Where  a  contract  between  a  contractor  and  a 
subcontractor  provided  that  for  delays  occasioned  by  the  sub- 
contractor— ^which  question  was  to  be  decided  by  the  architect 
whose  certificate  thereof  was  to  be  final — ^the  subcontractor 
should  pay  such  contractor  a  certain  sum  per  day,  such  sums 
cannot  be  collected  except  upon  the  architect's  certificate,  and, 
in  the  absence  thereof,  the  actual  damages  only  are  recover- 
able. Geo.  B.  Stuift  Co.  v.  Dolle,  653,  663  (4). 

9.  Nominal. — Contracts. — Breach. — ^Where  there  is  no  evidence 
as  to  the  damages  caused  by  defendant's  breach  of  contract, 
nominal  damages  only  should  be  awarded. 

Geo.  B.  Svnft  Co.  v.  Dolle,  653,  663  (5). 

10.  Contracts. — To  Take  Stock. — Breach. — At  What  Time  Value 
Should  Be  Determined. — Where  a  subcontractor  agrees  to  take 
a  certain  amount  of  stock  in  a  hotel  company  as  part  payment 
for  certain  work,  it  is  the  duty  of  the  contractor  to  tender  such 
stock  at  the  completion  of  such  work;  and  if  the  evidence  fails 
to  show  such  tender,  or  a  sale  of  such  stock,  or  what  had  be- 
come of  same,  the  subcontractor  should  be  credited  with  the 
par  value  thereof  at  the  time  of  such  completion,  such  being  the 
actual  value  at  such  time. 

Geo.  B.  Swift  Co.  v.  Dolle,  653,  663  (6). 
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11.  Nurse  Hire, — Negligence. — Interurhan  Railroada. — Husband 
and  Wife, — ^The  husbsoid,  in  an  action  against  an  interurban 
railroad  company  for  injuries  from  negligence,  has  a  rig^t  to 
recover  reasonable  nurse  hire,  though  his  wife  nursed  him  and 
he  neither  paid  nor  was  liable  to  pay  for  such  service. 

Indianapolis,  etc,,  R.  Co,  v.  Bennett,  141,  145  (5). 

DE0EBBNT8*  BSTATES— 

See  Descent  and  Distribution;  Wills. 

A  bank  check  given  as  a  present  cannot  be  enforced  against  the 
drawer's  estate,  see  Banks  and  Banking,  1;  Roney  v.  Dun- 
leary,  108. 

As  to  employment  of  attorney  to  advise  executor,  see  Contracts, 
3;  Lupton  v.  Taylor,  412,  416  (2). 

Appointment  of  executor  or  administrator  in  wrong  county,  see 
Courts,  2;  Williams  v.  Dougherty,  9,  10  (3). 

Appointment  of  administrator  not  the  subject  of  collateral  attack, 
see  Judgment,  15;  Williams  v.  Dougherty,  9,  10  (2). 

Competency  of  parties  as  witnesses,  see  Witnesses. 

1.  Executors  and  Administrators, — Appointment, — Setting  Aside, 
— Residence  of  Decedent, — An  admmistrator  appointed  in  a 
county  in  which  the  decedent  had  no  residence  should,  upon  the 
petition  of  the  widow,  be  removed,  since  §2381  Bums  1901, 
§2228  R.  S.  1881,  requires  that  letters  shall  be  granted  in  the 
county  of  which  deceased  was  an  inhabitant. 

Williams  v.  Dougherty,  9,  10  (1). 

2.  Executors  and  Administrators, — Money  Collected  by  Attor- 
neys,— Accounting. — Subrogation, — Executors  are  officially  lia- 
ble for  money  due  their  estate,  collected  by  their  attorneys  and 
appropriated,  and  their  payment  thereof  subrogates  them  to 
the  rights  of  such  estate.  Lupton  v.  Taylor,  412,  416  (3). 

3.  SeUOff, — Rights  of, — A  decedent's  estate  is  entitled  to  the 
same  rights,  and  liable  to  the  same  demands,  that  the  decedent 
would  be,  if  alive.  Hatfield  v.  Mahaney,  499,  505  (6). 

DEOLARATIOirS— 

See  Evidence. 

DEEDS— 

See  Estoppel;  Quieting  Titi£;  Real  Property. 

Under  swamp  land  act  cover  only  specific  number  of  acres  men- 
tioned, see  Boundaries,  2;  Tolleston  Club  v.  Lindgren,  448» 
454  (5). 

Taking  of  deed  in  violation  of  contract  for  extension  of  redemp- 
tion period  does  not  affect  redemptioner's  rights,  see  Con- 
tracts, 14;  Williams  v.  Hoffman,  315,  321  (2). 

Curative  statute  for  defective  acknowledgments,  see  Evidence, 
14;  Hornet  v.  Dumbeck,  482,  497  (12). 

Descriptions,  oral  evidence  to  explain,  see  EMdengb,  13;  Hornet 
V.  Dumbeck,  482,  493  (7),  497  (7). 

To  swamp  lands,  see  Statutes,  9,  10. 
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Invalid  tax  deeds  are  liens,  see  Taxation,  1;  Hatfield  v.  Mahaney, 
499,  502  (2). 

1.  Estates. — Life  Tenancy, — A  life  tenant  cannot  convey  a  fee- 
simple  title.  Cross  v.  Hendry,  246,  250  (5). 

2.  Tenancy  by  Entireties. — Husband  and  Wife. — Lands  held  by 
husband  and  wife  as  tenants  by  the  entirely,  descend  to  the 
survivor.  WeUinger  v.  Wellinger,  60,  64  (4). 

3.  Swamp  Lands. — Amount  Conveyed. — Statutes. — A  deed  con- 
veying certain  designated  swamp  lands  fronting  on  a  morass, 
as  authorized  by  the  act  of  1852  (1  R.  S.  1852,  p.  471),  does 
not  convey  title  to  any  part  of  such  morass,  especially  where  the 
grantee,  and  later,  his  heirs,  claimed  title  only  to  the  designated 
swamp  land.  Tolleston  Club  v.  State,  141  Ind.  197,  and  Tol- 
leston  Club  v.  Clough,  146  Ind.  93,  distinguished. 

Tolleston  Club  v.  Lvndgren,  448,  452  (3). 

4.  Descriptions. — Contradictions. — A  deed  describing  the  land 
conveyed  as  "60  acres  off  the  south  end  or*  a  certain  quarter 
section,  and  further  describine  it  as  "commencing  at  the  south- 
west comer  of  said  west  half  of  said  southwest  quarter,  run- 
ning thence  north  120  rods,  thence  east  80  rods,  thence  south 
120  rods,  thence  west  80  rods  to  the  place  of  beginning,"  is 
contradictory,  where  such  quarter  section  was  20.90  chains  wide 
across  the  south  end  and  20.77  chains  wide  across  the  north 
end;  and  either  of  such  descriptions  standing  alone  would  be 
sufficient.  Hornet  v.  Dumbeck,  482,  491  (2). 

5.  Descriptions. — General. — Particular. — ^Words  of  particular  de- 
scription in  a  deed  control  general  terms  of  description  where 
both  cannot  stand  together.      Hornet  v.  Dumbeck,  482,  491  (3) . 

6.  Descriptions. — General. — Particular. — A  prior  definite  general 
description  in  a  deed  controls  a  subsequent,  limiting  particular 
description  in  such  deed,  unless  the  particular  description  i>ur- 
ports  on  its  face  to  be  a  limitation  of  such  general  description. 

Hornet  v.  Dumbeck,  482,  491  (4). 

7.  Descriptions. — Contradiction. — Election. — ^Where  two  different 
descriptions  are  set  out  in  a  deed,  the  grantee  may  elect  which 
description  he  will  accept,  but,  to  give  effect  to  such  election, 
he  must  manifest  same  oy  some  appropriate  conduct. 

Hornet  v.  Dumbeck,  482,  493  (5). 

8.  Descriptions. — Uncertain. — Oral  Evidence  to  Explain. — ^Where 
the  description  in  a  deed  is  so  imperfect  as  to  leave  the  intent 
uncertain,  the  declarations  and  acts  of  the  parties  are  ad- 
missible in  evidence  to  clear  up  the  uncertainty. 

Hornet  v.  Dumbeck,  482,  493  (6). 

9.  Descriptions. — Contradictions. — A  deed  describing  the  granted 
land  as  "20  acres  off  of  the  north  end  of  the  west  half  of  the 
southwest  quarter*'  of  a  certain  section  "bein^  80  rods  east 
and  west  and  40  rods  north  and  south,  containmg  20  acres  of 
land,  more  or  less,  being  all  of  said  west  half  not  sold**  to  an- 
other grantee,  is  contradictory,  where  such  quarter  section  was 
20.77  chains  wide  across  the  north  end  and  extended  more  than 
40  rods  south  to  the  lands  of  such  former  grantee  j  and  either 
of  such  descriptions  standing  alone  would  be  sufficient. 

Hornet  v.  Dumbeck,  482,  494  (8). 

10.  Descriptions. — Doubts. — ^Where  a  description  in  a  deed  is 
doubtful,  such  doubt  must  be  resolved  against  the  grantor. 

Hornet  v.  Dumbeck,  483,  496  (9). 
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11.  Descriptions. — Doubts. — ^A  deed  to  ^20  acres  off  of  the  north 
side"  of  a  certain  tVact  of  land,  being  all  of  the  land  in  said 
tract  not  theretofore  conveyed,  conveys  title  to  all  of  such  un- 
disposed of  tract,  though  it  contains  more  than  "20  acres." 

Hornet  v.  Dumbeck,  482,  496  (10). 

BEFATJIiT— 

See  Judgment. 

DEKAHD- 

Partnership. — Attorney  and  Client. — A  demand  made  upon  one 
member  of  a  firm  of  attorneys  is  a  demand  upon  all. 

Lupton  V.  Taylor,  412,  419  (9). 

DEKUBBEB- 

See  Pleading. 

Form  of,  see  Pleading,  82;  Kintz  v.  Johnson,  280,  283  (6). 

DESOEHT  AJTO  DISTBIBXJTION-r 

1.  Ancestors. — Prior  Death  of  Expectant  Heir. — An  expectant 
heir  takes  no  interest  by  descent  in  the  property  of  his  ancestor, 
where  such  heir  predeceases  such  ancestor. 

Morin  v.  HoUiday,  201,  206  (1). 

2.  Kindred. — How  Computed. — Descent,  in  Indiana,  is  wholly 
regulated  by  statute,  the  degrees  of  kindred  being  computed  ac- 
cording to  the  civil  law  rules.  Neither  the  common  law  nor 
civil  law  canons  of  descent,  as  such,  were  ever  in  force  in  such 
Stete.  Morin  v.  HoUiday,  201,  206  (2). 

3.  Grandchildren. — ^Where  the  mother  predeceases  her  father, 
her  children,  to  take  by  descent,  must  take  as  heirs  of  their 
grandfather,  and  not  as  the  heirs  of  their  mother. 

Morin  v.  HoUiday,  201,  206  (3). 

4.  lUegitintate  Children.— Statutes. — Under  §2630a  Bums  1901, 
Acts  1901,  p.  288,  §1,  illegitimate  children  are  heirs  of  their 
fathers,  where  such  fathers  acknowledged  them,  and  left  no 
legitimate  children,  nor  descendants  thereof. 

MoHn  V.  HoUiday,  201,  207  (4). 

6.  "Heirs." — Common  Laui. — At  the  common  law  an  "heir"  was 
a  person  bom  or  begotten  in  lawful  wedlock,  and  upon  whom 
the  law,  on  the  death  of  the  ancestor,  cast  an  estate  in  lands, 
tenements  or  hereditaments.      Morin  v.  HoUiday,  201,  207  (5). 

6.  "Heirs." — Civil  Law. — ^In  the  civil  law  "haeres,"  or  *Tieir," 
imports  a  person  entitled  to  succeed  to  the  anc^tor's  estate, 
whether  real  or  personal,  either  by  act  of  the  ancestor  or  by 
the  operation  of  law.  Morin  v.  HoUiday,  201,  207  (6) . 

7.  "Heirs" — Legal  Import. — The  word  "heirs"'  is  not  a  word  of 
purchase,  but  represents  those  persons,  immediate  or  removed, 
who  take,  by  operation  of  law. 

Morin  v.  HoUiday,  201,  207  (7). 

8.  Heirs. — When  Persons  Becom^e.— -The  rule  that  there  can  be 
no  legal  heirs  of  a  living  person  is  expressed  in  the  maxim 
"Nemo  est  haeres  viventis."        Morin  v.  HoUiday,  201,  208  (8). 
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9.  Heirs.  —  Appointment,  —  Discretion  of  Legislature. — Heirship 
is  governed  by  the  laws  in  force  at  the  ancestor's  death;  and 
who  the  heirs  shall  be  rests  in  the  discretion  of  the  legislature. 

Morin  v.  Holliday,  201,  208  (9). 

10.  Illegitimate  Children. — Statutes. — Construction. — The  stat- 
ute (§2630a  Bums  1901,  Acts  1901,  p.  288,  §1),  providing  that 
Ulegitimate  children,  under  certain  circumstances,  shall  be  heirs 
of  their  fathers,  must  be  construed  in  the  light  of  all  other 
statutes  regulating  descent  and  distribution. 

Morin  v.  Holliday,  201,  208  (10). 

11.  Illegitimate  Children. — Statutes. — Section  2630a  Bums  1901, 
Acts  1901,  p.  288,  §1,  makinp:  illegitimate  children  heirs  of  their 
father,  under  certain  conditions,  provides  for  a  new  line  of  suc- 
cession, and  creates  a  new  and  distinct  class,  who  take  by  in- 
heritance. Morin  v.  Holliday,  201,  209  (11). 

12.  Statutes. — Construction. — Illegitimate  Children. — The  stat- 
ute (§2630a  Bums  1901,  Acts  1901,  p.  288,  §1),  making  illegiti- 
mate children  heirs  of  their  fathers,  under  certain  circum- 
stances, is  remedial,  and  should  be  liberally  construed. 

MoHn  V.  HoUiday,  201,  209  (12). 

13.  Illegitvmate  Children. — Illegitimate  children,  at  the  common 
law,  had  no 'rights  of  inheritance  from  the  father. 

Monn  V.  Holliday,  201,  209  (13). 

14.  Legitmiate  Children. — Children  of. — Though  the  legitimate 
child  should  predecease  the  father,  its  child  inherits  directly 
from  the  grandfatiier  the  share  belonging  to  its  parent. 

Morin  v.  Holliday,  201,  209  (14). 

15.  Illegitimate  Children. — Statutes. — ^The  statute  (§2630a  Bums 
1901,  Acts  1901,  p.  288,  §1)  makinp:  illegitimate  children,  under 
certain  circumstances,  heirs  of  their  fathers  "in  the  same  man- 
ner and  to  the  same  extent  as  if  they  had  been  his  legitimate 
children,"  gives  them  equal  rights  with  legitimate  children, 
where  the  statute  operates  at  all. 

Morin  v.  Holliday,  201,  209  (15). 

16.  Illegitimate  Children. — Children  of. — The  children  o^  illeojiti- 
mate  children  inherit  from  the  parent  under  §2630a  Burn^> 
1901,  Acts  1901,  p.  288,  §1,  the  same  as  legitimate  children  in- 
herit from  a  legitimate  parent.     Morin  v.  Holliday,  201, 210  (16) . 

17.  Illegitimate  Children. — Statutes. — The  children  of  an  illegiti- 
mate child,  being  grandchildren  of  their  grandfather  by  nature, 
become  his  heirs,  under  §2630a  Burns  1901,  Acts  1901,  p.  288, 
81,  the  same  as  if  the  parent  were  legitimate,  where  such  grand- 
father acknowledged  such  child  and  left  no  legitimate  children 
or  descendants  thereof.  Morin  v.  Holliday,  201,  211  (18). 

18.  Adopted  Children.^-Statutes.—UxideT  §837  Bums  1901,  Acts 
1883,  p.  61,  §1,  adopted  children  inherit  from  their  adopting 
parents  the  same  as  if  they  were  natural  heirs. 

Monn  V.  HoUiday,  201,  212  (19). 

19.  Adopted  Children. — Children  of. — The  children  of  an  adopted 
child,  under  §837  Bums  1901,  Acts  1883,  p.  61,  §1,  take  the 
parents's  share  in  the  adopting  parent's  estate. 

Morin  v.  Holliday,  201,  218  (20) . 
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20,  Illegitimate  Children.  —  Statue.  —  Statutee. — Section  2630a 
Burns  1901,  Acts  1901,  p.  288,  §1,  changes  the  legal  status  of 
illegitimate  children  to  that  of  legitimate  children,  where  their 
fathers  acknowledged  them  and  left  no  legitimate  children  or 
their  descendants.  Marin  ▼.  HoUiday,  201,  213  (21). 

DI80HABGE- 

See  Contracts. 

DISKIBSAI.  AND  VOSTSXnT- 

Error  in  sustaining  a  motion  to  dismiss  an  appeal  from  the  board 
of  commissioners  should  be  assisnied  as  error  independently  on 
appeal,  see  Appeal,  16;  Kelly  v.  Lawean,  613,  616  (1). 

DXVOBOE— 

As  to  notice  by  publication,  see  Notice,  1,  2;  Ruth  v.  Ruth^290. 
DRAINS- 

Across  interurban  right  of  way,  see  Interubban  Raiukoads,  3; 
Union  Traction  Co.  v.  Pfeil,  51,  58  (8). 

Complaint  for  obstruction  of,  see  Pleading,  63;  Graham  v.  Chi- 
cago, etc.,  R.  Co.,  294,  296  (1). 

SLEOnON— 

Must  be  shown  in  order  to  avoid  a  voidable  contract,  see  Con- 
tracts, 7;  Aetna  Life  Ins.  Co.  v.  Boekting,  586,  589  (5). 

Grantee  may  elect  which  description  he  will  accept  where  it  is 
open  to  two  constructions,  see  Deeds,  7;  Hornet  v.  Dumbeck, 
482,  493  (5). 

As  applied  to  insurance,  see  Insurance. 

Where  insurance  company  secures  settlement  by  fraud,  beneficiary 
may  elect  to  sue  in  tort  or  on  contract,  see  Insurance,  2;  Su- 
preme Council,  etc.,  v.  Afyman,  670,  675  (4) . 

Must  be  shown  in  answer  of  avoidance  of  insurance  contract,  see 
Pleading,  5;  Aetna  Life  Ins.  Co.  v.  Boekting,  586,  589  (4). 

EHINENT  DOKAIN- 

See  Interurban  Railroads. 

Instructions  as  to  damages,  see  Trial,  32,  33. 

Interurban  RaUroade. — Damages. — Measure. — The  damages  to  a 
si]cty-five-acre  tract  cut  diagonally  by  an  interurban  railroad 
right  of  way  is  the  difference  in  value  of  the  whole  tract  before 
and  after  the  appropriation  of  such  way. 

Union  Traction  Co.  v.  Pfeil,  51,  56  (6). 

EMPLOYEBS*  LIABILITY  AOT- 

See  Master  and  Servant,  3-7;  Pleading,  66-69. 
Instructions  on,  see  Trial,  30;  Southern  Ind.  R.  Co.  v.  Oebom, 
333,  339  (5). 

EdXTITT— 

See  Cancelation;  Contribution. 

Will  not  relieve  defaulting  party  in  default  in  time  of  perform- 
ance, where  time  was  of  the  essence  of  the  contract,  see  Con- 
tracts, 19;  Cleveland,  etc.,  R.  Co.  v.  Scott,  420,  429  (3). 
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Form  of  relief  permissible,  see  Judgment,  12;  Roberta  v.  Leutzke, 
577,  585  (7). 

1.  Mistakes  of  Law, — Relief  from. — Maxims. — Unless  the  de- 
fendant has  exercised  an  undue  advantage  over  the  plaintiff, 
neither  equity  nor  law  will  afford  relief  from  mistakes  due  to 
plaintiff's  ignorance  of  the  law,  the  maxim,  "ignorantia  juris 
non  exeusat,"  applying. 

American  MuU  Life  Ins.  Co.  v.  Mead,  215,  222  (10). 

2.  Maxims. — Knowledge  of  Law. — ^There  is  no  presumption  that 
every  person  knows  the  law,  since  such  a  presumption  would 
obviously  be  untrue. 

American  Mut.  Life  Ins.  Co.  v.  Mead,  215,  224  (12). 

3.  Mistakes  of  Law. — Relief  from. — ^Where  a  mistake  of  law  is 
made  by  the  plaintiff  because  of  the  inducement,  encouragement 
and  solicitation  of  defendant,  and  the  defendant  reaps  a  reward 
therefrom  at  plaintiff's  expense,  equity  may  grant  relief  there- 
from. American  Mut.  Life  Ins.  Co.  v.  Mead,  215,  224  (13). 

ESTATES— 

See  Decedents'  Estates;  Deeds. 

ESTOPPEL- 

As  to  determining  gas-and  oil-lease,  see  Judgment,  36;  SnawhiU 
V.  Diamond  Plate  Glass  Co.,  240,  244  (5). 

Corporations  may  be  estopped  to  deny  partnership  relations,  see 
Partnership,  9;  Breinig  v.  Sparrow,  455,  462  (10). 

Of  person  permitting  himself  to  be  represented  as  partner  from 
denying  same,  see  Partnership,  6;  Breinig  v.  Sparrow,  455, 
461  (6). 

Receipt  of  part  of  claim  in  bankruptcy  does  not  estop  lienholder 
from  collecting  balance  from  property,  see  Vendor  and  Pur- 
chaser, 1;  Eisman  v.  Whalen,  350,  354  (2). 

1.  Knowledge  of  Truth. — No  estoppel  lies  in  favor  of  a  plaintiff 
who  knew  the  truth  before  the  transaction  in  suit. 

Breinig  v.  Sparrow,  455,  461  (7) . 

2.  Deeds. — Boundaries. — The  fact  that  the  owner  of  the  north 
part  of  a  tract  of  land  took  a  quitclaim  deed,  from  a  remote 
grantor,  to  a  small  tract  of  land,  the  title  to  which  was  in  dis- 
pute between  such  owner  and  the  owner  of  the  south  part  of 
such  tract,  does  not  estop  such  north  owner  from  claiming  such 
disputed  piece  under  the  prior  deed  where  such  deed  gave  it  to 
him.  Hornet  v.  Dumbeck,  482,  498  (14). 

jfiViiiENOE— 

See  Trial;  Witnesses. 

Weighing  of,  on  appeal,  see  Appeal,  57,  58. 

As  to  offer  of  proof  on  exclusion  of,  see  Appeal,  48;  Neff  v. 
Metropolitan  Life  Ins.  Co.,  250,  278  (3). 

Oral  evidence  may  explain  uncertainty  in  deed,  see  Deeds,  8,  9; 
Hornet  v.  Dumbeck,  482. 

Confining  instructions  to,  see  Trial,  13,  14. 
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Inference  from  failure  to  produce  witness,  see  Trial,  82;  South- 
ern Ind.  R.  Co.  V.  Oshom,  333,  342  (12). 

Sufficiency  of,  to  show  operation  of  interurban  railroad,  see 
Trial,  64;  Indianapolia,  etc..  Traction  Co.  v.  Hendereon,  324, 
331  (10). 

To  show  employment  of  attorney,  see  Trial,  66;  Vandalia  R.  Co. 
V.  Steph&M,  11,  15  (9). 

That  remote  grantee  had  notice  of  unpaid  purchase  money,  see 
Vendor  and  Purchaser,  3;  Eisman  v.  WhcUen,  350,  356  (7). 

1.  Failure  to  Notify  Prosecuting  Attorney. — Bastardy. — Evidence 
of  a  failure  to  notify  the  prosecuting  attorney  of  the  pendency 
of  a  former  action  for  bastardy  is  competent  in  a  subsequent 
prosecution  on  the  question  whether  the  State  was  a  real  party 
to  such  former  action.  Gooding  v.  State,  ex  reL,  42,  50  (9). 

2.  Marriage  Engagement. — Bastardy. — Evidence  tending  to  show 
that  defendant  and  relatrix  were  engaged  to  be  married  is 
admissible  in  rebuttal  in  an  action  for  bastardy,  where  the 
reply  to  an  answer  of  former  adjudication  showed  that  defend- 
ant absolutely  controlled  relatnx  in  the  disposition  of  such 
former  action.  Gooding  v.  State,  ex  reL,  42,  50  (10). 

8.  Declarations  Among  Others. — Street  Railroads. — Conduet4trs. 
— The  admission  in  evidence  of  a  declaration  that  "there  is  a 
man  under  the  car,"  made  by  a  witness  to  the  conductor  of 
defendant's  street  car,  is  harmless,  where  there  is  no  dispute 
that  at  that  time  the  plaintiff  was  being  dragged  under  tiie 
fender  of  such  car. 

Indianapolis  St.  R.  Co.  v.  Taylor,  592,  603  (16). 

4.  Res  Gestae. — Rule. — The  rule  of  res  gestae  permits  the  in- 
troduction in  evidence  of  all  of  the  immediate  circumstances, 
facts  and  declarations  connected  with  and  illustrative  of  a  liti- 
gated fact.         Pittsburgh,  etc.,  R.  Co.  v.  Haislup,  394,  397  (3). 

5.  Res  Gestae. — Declarations. — Declarations  made  immediately 
after  an  injury  by  the  injured  party  or  other  person  present, 
asserting  the  circumstances  of  the  event,  are  admissible  as  a 
part  of  the  res  gestae. 

Pittsburgh,  etc.,  R.  Co.  v.  Haislup,  894,  397  (4). 

6.  Res  Gestae. — Declarations. — Questions  for  Trial  Courts. — 
The  question  whether  declarations  are  part  of  the  res  gestae 
is  eminently  one  for  the  trial  courts,  and  should  be  left  with 
them  exclusively. 

Pittsburgh,  etc.,  R.  Co.  v.  Haislup,  394,  397  (5). 

7.  Res  Gestae. — Declarations. — ^Where  the  p^laintiff  was  injured 
by  a  fall  from  a  train,  and  after  the  train  had  run  two  car 
lengths  the  witness  followed  by  the  conductor  ran  back  to  the 
injured  man,  declarations  by  the  plaintiff  to  the  conductor  as 
to  the  cause  of  his  fall  may  be  admitted  as  part  of  the  res  gestae; 
but  the  admission  or  rejection  of  such  evidence  would  not  be 
ground  for  reversal. 

Pittsburgh,  etc.,  R.  Co.  v.  Haislup,  394,  398  (6). 

8.  Railroads. — Collisions. — Engineer's  Admissions. — Res  Gestae. 
— Admissions  of  an  engineer  as  to  the  cause  of  a  wr«Jc  are 
not  admissible  against  the  company  unless  a  part  of  the  res 
gestae;  but  where  there  is  uncontradicted  evidence  warranting 
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the  inference  of  such  engineer's  neglig^ence  as  the  cause,  the 
admission  of  such  engineer's  statement,  made  from  twenty  to 
forty-five  minutes  after  the  collision,  is  harmless  error. 

Southern  Ind.  R.  Co.  v.  Oebom,  338,  338  (4),  341  (4). 

9.  Declarations  in  Absence  of  Adverse  Party, — Res  Gestae. — 
Hearsay. — ^Declarations  to  a  third  party,  by  a  partner  having 
the  general  power  of  giving  orders  to  employes,  that  he  would 
be  absent  on  the  day  of  the  occurrence  of  the  injury,  are  not 
a  part  of  the  res  gestae,  and  are  also  objectionable  as  hearsay. 

Falender  v.  Blackwell,  121,  131  (9). 

10.  Declarations. — Witness  to  Third  Party. — Defendants  in  a 
personal  injury  case  are  not  entitled  to  prove  the  declarations 
of  their  employe  to  a  third  person  in  explanation  of  the  cause 
of  plaintiff's  injury.  Falender  v.  Blackwell,  121,  131  (10). 

11.  Family  Settlement. — Decedents'  Estates. — Conversion. — Evi- 
dence that  the  members  of  the  family  of  a  decedent  met  after 
his  death  and  had  a  family  settlement  of  his  personal  property, 
is  admissible  in  an  action  by  the  administrator  agamst  such 
persons  for  the  conversion  of  such  property. 

Zimmerman  v.  Beatson,  664,  668  (2). 

12.  Admissions. — Settlement. — Decedents  Estates. — A  declara- 
tion by  a  member  of  a  family  that  he  had  settled  his  share  in 
the  personalty  of  a  decedent  is  not  admissible  as  an  admission 
of  a  party,  as  against  the  administrator,  in  an  action  against 
such  members  for  the  conversion  of  decedent's  property,  since 
such  admission  is  not  admissible  as  against  all  parties  whom  the 
administrator  represents.      Zimmerman  v.  Beatson,  664, 668  (3) . 

13.  Oral. — Contradicting  Deeds. — Oral  evidence  is  admissible  to 
show  which  of  two  conflicting  descriptions  in  a  deed  is  true,  al- 
though such  evidence  does  contradict  one  of  such  descriptions. 

Hornet  v.  Dumbeck,  482,  493  (7),  497  (7). 

14.  Deeds. — Records. — Defective  Acknowledgments. — Jtistices  of 
the  Peace. — Curative  Statutes. — The  curative  statute  of  1891 
(Acts  1891,  p.  336)  cures  any  defect  in  a  prior  acknowledgment 
of  a  deed  bv  a  justice  of  the  peace;  and  the  record  of  such  deed 
is  admissible  in  evidence.        Hornet  v.  Dumbeck,  482,  497  (12). 

16.  Deeds. — Boundaries. — The  owner  of  a  part  of  a  tract,  who 
has  all  of  the  land  called  for  by  his  deed  cannot  complain  of  the 
admission,  in  evidence,  of  deeds  tending  to  increase  the  adjoin- 
ing proprietor's  tract,  where  none  of  such  owner's  part  is 
taken.  Hornet  v.  Dumbeck,  482,  497  (13). 

16.  Exclusion  of. — When  Harmless. — ^It  is  harmless  error  for  a 
court  to  exclude  evidence  of  a  fact  which  the  jury,  in  its  an- 
swers to  interrogatories,  finds  in  favor  of  the  party  offering 
such  evidence.       Aetna  Life  Ins.  Co,  v.  Bockting,  586,  592  (14). 

17.  Breaking  of  Castings  with  Dynamite. — Custom, — Evidence  of 
the  custom  of  others  in  the  manner  of  breaking  iron  castings 
with  dynamite  is  not  admissible  in  an  action  agamst  defendants 
for  negligence  in  doing  such  work,  thereby  causing  the  death  of 
decedent.  Falender  v.  Blackwell,  121,  129  (6). 

18.  Noise  of  Explosions. — Notice. — Evidence  of  the  noise  of  ex- 
plosions or  dynamite  used  by  defendants  in  breaking  up  castings 
IS  admissible  to  show  the  dangerous  character  of  ^e  work  and 
notice  thereof  to  defendants. 

Falender  v.  BlackweU,  121.  129  (7). 
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19.  Transcript  of  Siater^tate  Judgment.  —  Reqmrements,  —  A 
transcript  of  a  sister-state  judgment,  authenticated  in  accord- 
ance with  M458,  479  Bums  1901,  §§464,  472  R.  S.  1881,  and 
setting  out  a  personal  judgment  rendered  b^  a  circuit  court  of 
such  state,  is  admissible  in  evidences  and  prima  facie  shows  the 
exist^ice  of  a  debt  of  the  amount  shown  thereby. 

Roberta  v.  Leutzke,  577,  579  (2). 

20.  JvdgmenU — Res  Judicata^ — lesuee. — In  Whose  Favor  Found. 
— ^A  judgment  is  prima  fade  evidence  in  favor  of  the  suocessfol 
party  that  all  issues  involved  were  decided  in  his  favor,  though 
tiiere  were  other  issues  in  the  case,  which,  if  found  in  favor  of 
such  party,  would  have  resulted  in  the  same  judgment. 

Van  Camp  v.  City  of  Huntington,  28,  87  (7). 

21.  Opinions^ — Loss  of  Senses  of  Taste  and  Smell. — The  admis- 
sion of  opinion  evidence,  by  plaintiff's  wife,  that  plaintiff  had 
lost  the  senses  of  taste  and  smell,  is  harmless,  where  plaintiff's 
testimony  that  he  had  lost  such  senses  was  not  disputed. 

Indianapolis  St.  R.  Co.  v.  Taylor,  592,  604  (18). 

22.  Cause  of  Sleeplessness. — Physicians. — Opinions. — ^An  attend- 
ing physician  who  has  testified  in  a  personal  injury  case  to  the 
facts  of  plaintiff's  condition  may  give  his  opinion  as  to  the 
cause  of  plaintiff's  sleeplessness  and  nervousness. 

Indianapolis,  etc.,  R.  Co.  v.  Bennett,  141, 144  (4). 

28.  Exclusion  of. — Conflict. — Street  Railroads. — Due  Care  of 
Traveler. — The  court  cannot  disregard  the  plaintiff's  testimony 
that  he  looked  for  the  coming  of  a  car,  while  he  was  approach- 
ing a  street  crossing  on  his  bicycle,  but  could  see  none,  and  that 
when  he  was  on  the  track,  a  car  without  headlight  struck  him, 
inflicting  serious  injuries,  although  defendant's  as  well  as 
plaintifirs  other  witnesses  testified  that,  under  their  particular 
surroundings,  the  car  was  visible. 

Indianapolis  St.  R.  Co.  v.  Taylor,  592,  6G0  (7). 

24.  Appearance  of  Car  Track  on  Morning  after  Accident. — ^It  is 
harmless  error  to  admit  evidence  of  the  appearance  of  the 
street-car  track  the  next  momine  after  the  accident  complained 
of,  where  the  evidence  shows  without  dispute  that  plaintiff  was 
dragged  along  such  track. 

Indianapolis  St.  R.  Co.  v.  Taylor,  592,  603  (17). 

25.  Railroads. — Setting  Fires. — Other  Fires  Set  by  Same  Engine. 
— In  an  action  against  a  railroad  company  for  negligently  set- 
ting fires,  evidence  of  other  fires  set  by  the  same  engine  is 
admissible.         Louisville,  etc.,  R.  Co.  v.  Vinyard,  628,  635  (11). 

26.  Others  Injured  in  Railroad  Wreck. — Character  of  Collision. — 
Evidence  of  the  number  of  people  injured  in  a  railroad  wreck 
is  admissible,  in  an  action  for  injuries  sustained  in  such  wreck, 
to  show  the  force  and  character  of  such  wreck. 

Southern  Ind.  R.  Co.  v.  Osbom,  333,  337  (2). 

27.  Visibility  of  Approaching  Train. — Evidence  that  there  was  no 
obstruction  between  an  engineer  and  an  approaching  train  and 
that  the  approaching  train  could  be  seen  from  such  engineer's 
window,  is  admissible  in  an  action  by  such  engineer's  nronan 
for  injuries  sustained  by  the  collision  of  such  trains. 

Southern  Ind.  R.  Co.  v.  Osbom,  333,  338  (3). 
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28.  Leadinf  Questions, — Operating  Interurhan  Car. — The  ques- 
tion: "Did  you  notice  the  motorman  have  hold  of  that  brass 
handle  and  operate  it  in  any  way  on  that  occasion  just  previous 
to  the  accident?"  asked  on  re-direct  examination,  is  objection- 
able as  leading  and  suggestive. 

IndianapoliSf  etc.,  R.  Co,  v.  Bennett,  141,  145  (6). 

29.  Leading  Qtiestions, — Discretion  of  Court, — The  right  to  per- 
mit leading  questions  to  be  asked  is  largely  discretionary  with 
the  trial  court. 

Indianapolis,  etc.,  R,  Co,  v.  Bennett,  141,  146  (7). 

30.  Cross-Examination.  —  Credibility  of  Witnesses,  —  Questions 
Affecting. — Discretion  of  Court, — It  is  within  the  sound  discre- 
tion of  the  trial  court,  to  be  exercised  with  caution,  to  permit 
a  party  on  cross-examination  to  be  asked,  as  a  preliminary 
question  affecting  his  credibility,  whether  he  was  the  same 
party  who,  in  a  former  suit  in  court,  swore  that  he  did  not 
execute  the  note  involved  in  such  case. 

Shotts  V.  McKinney,  101,  103  (3). 

31.  Credibility  of  Witnesses. — Facts  Tending  to  Disgrace. — Dis- 
cretion of  Court. — It  is  within  the  sound  discretion  of  the  trial 
court  whether  a  witness,  upon  cross-examination  upon  a  col- 
lateral matter,  may  be  compelled,  over  his  claim  of  privilege, 
to  answer  a  question  tending  to  his  disgrace,  as  affecting  his 
credibility.  Shotts  v.  McKinney,  101,  104  (4). 

EX0EPTI0V8— 

See  Trial. 

EXEOTJTOBS  AND  ADMINISTBATOBS- 

See  Decedents'  Estates. 

Appointment  in  wrong  county  should  be  vacated,  see  Courts,  2; 
WiLUams  v.  Dougherty,  9,  10  (3). 

Appointment  of,  cannot  be  collaterally  attacked,  see  Judgment, 
lh\  Williams  v.  Dougherty,  9,  10  (2). 

PAOTOBY  AOT- 

Complaint  for  injuries  under,  see  Piuading,  49-52;  Kintz  v.  John- 
son, 280. 

TEES  AND  SAIABIES- 

Illegal, — Recovery. — Clerks. — ^Illegal  fees  collected  by  the  clerk  of 

the  circuit  court  may  be  recovered  by  the  parties  paying  same. 

State,  ex  rel.,  v.  WUliams,  376,  381  (3). 

FBNOES— 

Duty  of  interurhan  railroad  companies  to  fence  rights  of  way, 
see  INTERURBAN  RAiiitOADS,  4-7;  Campbell  v.  Indianapolis,  etc.^ 
Traction  Co,,  66. 

Recovery  of  construction  price,  see  Pleading,  57,  68;  Vandalia 
R,  Co,  V.  Stephens,  11. 

Building  of,  see  Railroads,  7-10;  Vandalia  R.  Co.  v.  Stephens,  11. 
Statutes  requiring,  along  railroad  rights  of  way,  see  Statutes, 
5;  Campbell  \,  Indianapolis,  etc..  Traction  Co.,  66,  70  (2). 
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Of  stock,  see  Building  and  Loan  Associations,  4;  Big  Fmtr 
Bldg.  Assn.  v.  Clegg,  188,  192  (4). 

FOBOXBY- 

Payment  of  forged  building  and  loan  certificates,  with  or  without 
notice,  does  not  prevent  collection  by  rightful  owner,  see 
BuiiDiNG  AND  Loan  Associations,  2;  Big  Four  Bldg.  As9n.  v. 
Clegg,  188,  191  (2). 

FBAUD— 

See  Pleading,  28-80. 

Right  of  appeal  after  one  year  may  be  granted  in  cases  of,  see 
Appeal,  24;  Hurst  v.  Hawkins,  467,  471  (8). 

On  the  part  of  defendant  in  bringing  bastardy  action,  does  not 
bar  another  action,  see  Bastardy,  4;  Gooding  v.  State,  ex  reL, 
42,  51  (12). 

Renders  contract  voidable  but  not  void,  see  Contracts,  7;  Aetna 
Life  Ins.  Co.  v.  Bockting,  586,  589  (5). 

In  obtaining  settlement  of  insurance  policy,  damages  for,  see 
Damages,  5,  6;  Supreme  Council,  etc.,  v.  Apman,  670,  678 
(6),  (7). 

By  company,  in  insurance  settlement,  gives  beneficiary  right  to 
sue  in  tort  or  on  contract,  see  Insurance,  2;  Supreme  Council, 
etc.,  V.  Apman,  670,  676  (4) . 

In  procuring  bastardy  prosecution,  see  Judgment,  33;  Gooding  v. 
State,  ex  rel.,  42,  47  (4). 

Alternative  relief  in  cases  of,  see  Judgment,  13;  Roberts  v. 
Leutzke,  577,  586  (8). 

Sufficiency  of  allegations  to  show,  see  Pleading,  80;  Bonham  v. 
Do2^/6,  438,  440  (2). 

Compelling  a  railroad  company  to  pay  for  n^ligently  dislocating 
a  man's  hip  does  not  constitute  '^a  bold  fraud,''  see  RAiifiOADS, 
6;  Baltimore,  etc.,  R.  Co.  v.  Kleespies,  151,  165  (18). 

Insurance. — Release. — Evidence. — ^Where  the  beneficiary  of  an  ih- 
surance  certificate  assigned  it  as  collateral  security  for  a  loan, 
and  afterwards,  through  the  fraud  of  such  creditor,  executed 
an  absolute  release  thereof,  the  insurance  association  not  being 
a  party  thereto,  he  cannot  recover  against  such  association  on 
account  of  such  fraud. 

Supreme  Council,  ete^  y.  Apman,  670,  679  (9). 

FBAXTD  AND  MISTAKE- 

See  Equity. 

QAS-AKD  OIL-IiEASES- 

See  Contracts,  10-12;  Puritan  Oil  Co.  v.  Myers,  696. 

GRAVEL  ROADS- 

See  Highways. 
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GTXABDIAN  AND  WABD- 

As  to  prosecution  of  cross-complaint  by  guardian  ad  litem,  see 
Appeal,  43;  Ziegler  v.  Ziegler,  21,  24  (6). 

Failure  to  object  because  no  guardian  ad  litem  was  appointed 
waives  question  on  appeal,  see  Appeal,  42;  Ziegler  v.  Ziegler , 
21,  23  (4). 

Death  of  ward  before  appeal,  eflPect  of,  see  Appeal,  46;  Huret  v. 
Hawkins,  467,470  (5). 

Service  on  guardian  officially  is  not  personal  service  on  such 
guardian,  see  Appeal^  47;  Hurat  v.  Hawkins,  467,  470  (7). 

Guardian  ad  litem,  cannot,  over  objection,  prosecute  a  suit'or 
cross-action,  see  Infants,  1;  Ziegler  v.  Ziegler,  21,  23  (3). 

Form  of  judgment  in  cases  of  recovery  of  possession  of  ward's 
real  estate,  see  Judgment,  21;  Hurst  v.  Hawkins,  467,  469  (1). 

Complaint  by  guardian  ad  litem,  see  Pleading,  85;  Ziegler  v. 
Ziegler,  21,  24  (5). 

1.  Appointment, — Powers  of  Court. — Statutes, — Courts  have  the 
inherent  and  statutory  right  (§2684  Burns  1901,  §2520  R.  S. 
1881,  and  §259  Bums  1901,  §258  R.  S.  1881)  to  appoint  a 
guardian  ad  litem  for  an  infant  ''impleaded  in  any  suit/' 

Ziegler  v.  Ziegler,  21,  22    (1). 

2.  Authority. — Extent  of. — The  extent  of  the  authority  of  a 
guardian  ad  litem  is  to  be  found  in  the  statute  authorizing  his 
appointment  and  the  order  of  the  court  made  in  pursuance 
thereof.  Ziegler  v.  Ziegler,  21,  23  (2). 

3.  Death  of  Ward^— Effect. — The  death  of  the  ward  ends  the 
guardianship;  and  the  only  duty  left  to  the  guardian  is  to  make 
his  final  report,  unless  the  personal  estate  amounts  to  $500,  or 
less,  in  which  event  it  is  the  ^ardian's  duty  to  settle  such 
estate  without  letters  of  administration. 

Hurst  V.  Hawkins,  467,  469  (3). 

HIGHWAYS— 

Duty  of  boards  of  commissioners  to  defend  actions  concerning 
construction  of  free  gravel  roads,  see  Boards  of  Commission- 
ers, 2;  Board,  etc.,  v.  Branaman,  193,  197  (3),  198  (3). 

Board  may  use  county  funds  in  defense  of  gravel  road  cases,  see 
Injunction,  1;  Board,  etc.,  v.  Branaman,  193,  196  (1). 

Accidents  at  crossings,  see  RAimoADS,  2-5. 

HUSBAND  AND  WIPE- 

See  Marriage. 

Husband's  use  of  wife's  bank  deposit,  liability  of  bank,  see  Banks 
AND  Banking,  2,  3;  Robards  v.  Hamrick,  134. 

Husband's  agreement  as  to  a  partition  fence,  not  binding  on  wife 
who  owns  the  land,  see  Boundaries,  3;  Hornet  v.  Dumbeck, 
482,  496  (11). 

Husband  may  recover,  in  personal  injury  case,  for  reasonable 
value  of  wife's  services  m  nursing  him,  though  he  paid  her 
nothing,  see  Damages,  11;  Indianapolis,  etc.,  R,  Co.  v.  Bennett, 
141,  145  (5). 
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HUSBAVD  AKD  WIFK— Oontinaed* 

As  to  tenancies  by  the  entirety,  see  DWBDB,  2;  WelUnger  ▼•  Wei' 
linger,  60,  64  (4). 

Wife,  not  necessary  party  to  suit  by  husband  to  quiet  title  to  his 
land,  see  Parties,  2;  Puritan  OH  Co.  v.  Myers,  696,  697  (2). 

Support  of  Wife. — Medical  Services. — Liability  for. — At  the  com- 
mon law  it  18  the  husband's  duty  to  furnish  his  wife  medical 
attention;  and  a  recovery  for  such  attention,  because  of  nei^i- 
ffently  inflicted  injuries,  belongs  to  the  husband,  unless  the  wife 
has  contracted  to  pay  therefor  personally. 

Indiana  Union  Traction  Co.  v.  McKinney,  86^  94  (10). 

OCPXAOHMENT— 

See  Evidence;  Witnesses. 
ZNPAHT8— 

See*  Descent  and  DisnuBunoN;  Guardian  and  Ward;  Parent 
AND  Child. 

1.  Actions  hy. — Guardians  ad  Litem. — An  infant  cannot,  over 
objection,  prosecute  a  suit  either  upon  a  complaint  or  cross- 
complaint,  oy  a  guardian  ad  litem, 

Ziegler  v.  Ziegler,  21,  23  (3). 

2.  Incorrigible. — Juvenile  Courts. — Jury. — Trial. — Criminal  Law. 
—Girls'  Industrial  School. — ^A  proceeding  in  the  juvenile  court, 
as  provided  under  the  act  of  1903  (Acts  1903,  p.  516),  for  the 
commitment  of  an  eleven-year-old  girl  to  the  Girls'  Industrial 
School,  as  provided  by  section  one  of  the  act  of  1903  (Acts 
1903,  jf.  91,  68273  Bums  1905),  is  not  a  criminal  action;  and 
such  girl  is  not  entitled  to  a  jury  trial. 

Dinson  v.  Drosta,  432,  433  (1). 

8.  Juvenile  Courts. — Jurisdiction. — The  jurisdiction  exercised  by 
the  luvenile  courts  is  of  the  same  character  as  that  exercised 
by  the  chancery  courts  over  the  persons  and  property  of  in- 
fants, and  flows  from  the  general  power  and  duty  of  the  state 
to  protect  children  who  have  no  other  lawful  protector. 

Dinson  v.  Drosta,  432,  434  (2). 

XNJTJKOnOir— 

Complaint  for,  to  i>revent  life  tenant  from  committine  waste^  not 
founded  upon  will,  see  Pleading,  19;  Cross  v.  Hendry,  246, 
249  (2). 

Complaint  for,  to  prevent  use  of  county  funds  in  defense  of  gravel 
road  proceedings,  see  Pleading,  18;  Board,  etc.,  v.  Branaman, 
193,  197  (4). 

Complaint  for,  to  prevent  the  cutting  off  of  plaintiff's  gas  supply, 
see  Pleading,  17;  Elwood,  etc.,  Ou  Co.  v.  KuUman,  39. 

Lies  to  prevent  collection  of  illegal  taxes,  see  Taxation,  3;  BeU 
V.  Meeker,  224,  227  (1). 

1.  Boards  of  Commissioners. — Count}/  Funds. — Use  of,  in  GravA 
Road  Cases. — Injunction  does  not  lie,  on  behalf  of  a  county  tax- 
payer, to  prevent  a  board  of  commissioners  from  using  county 
funds  in  defending  an  action  against  such  board,  brought  by  a 
gravel  road  contractor  to  compel  payment  upon  his  contract 
Robinson,  C.  J.,  Roby  and  Myers,  Jj.,  dissenting. 

Board,  etc.,  v.  Branaman,  193, 196  (1). 
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INJ  UJNOTlOSr— Continued. 

2.  Remedy  at  Law^ — When  Adequate. — Injunction  lies  in  all  cases 
where  the  remedy  at  law  is  not  as  clear,  practical  and  efficient 
as  the  remedy  by  injunction. 

Hatfield  v.  Mahoney,  499,  505  (7). 

3.  Judicial  Sales. — Croea-Demands. — ^Injunction  lies  on  behalf  of 
a  tenant  in  common  against  whose  land  defendant  holds  a  de- 
cree, to  prevent  a  sale  under  such  decree,  where  defendant  owes 
plaintiff  an  equal  or  larger  sum. 

Hatfisld  y.  Mahoney,  499,  505  (8). 

4.  Waste. — Trespass. — Injunction  lies  on  behalf  of  remainder- 
men to  prevent  waste  by  the  life  t^ant. 

Cross  y.  Hendry,  246,  250  (4). 

nrsTBTTonosrs^ 

See  Trial. 
IVSXJBAHOE— 

See  Pleading,  4-8,  20-30. 

Policies  with  void  clauses  are  voidable  only,  see  Contracts,  7; 
Aetna  Life  Ins.  Co.  v.  Bockting,  686,  589  (6). 

Recovery  for  obtaining  fraudulent  settlement,  see  Damages,  5,  6; 
Supreme  Council,  etc.,  v.  Apman,  670,  678  (6),  (7). 

Release  secured  by  fraud  of  pledgee,  see  Fraud;  Supreme  Council, 
etc.,  V.  Apman,  670,  679  (9). 

Where  fraud  only  is  charged,  instruction  on  warranty  not  per- 
missible, see  Trial,  31;  Aetna  Life  Ins.  Co.  v.  Bockting,  586, 
592  (13). 

J.  Death  by  Accident. — Suicide. — Death  by  suicide  while  insane 
is  an  ''accident"  within  the  meanins:  of  a  policy  of  insurance. 

Hutchens  v.  Covert,  382,  392  (7). 

2.  Compromise. — Fraud. — Election  to  Sue  in  Contract  or  Tort. — 
A  plaintiff  who  is  induced  b^  fraud  to  execute  a  release  of  an 
insurance  jpolicy  of  which  he  is  beneficiary,  may  tender  back  the 
consideration  and  sue  on  the  contract,  or  affirm  the  release  and 
sue  in  tort.         Supreme  Council,  etc.,  v.  Apman,  670,  675  (4). 

3.  Policies.— Void  Clauses. — Meaning  of. — The  breach  of  a  clause 
in  an  insurance  policy  does  not  ipso  facto  render  such  policy 
void,  though  the  strict  terms  thereof  so  provide,  but  simply 
renders  it  voidable  at  the  election  of  the  comi>any. 

Aetna  Life  Ins.  Co.  v.  Bockting,  586,  589  (8). 

4.  Breach  of  Policy.  —  Rescission. — Election. — Judgment. — An^ 
swers  to  Interrogatories. — Where  the  answers  to  the  interroga- 
tories to  the  jur^  show  that  the  assured  falsely  represented  that 
he  was  not  addicted  to  the  use  of  intoxicating  liquors,  but  fail 
to  show  a  rescission  or  a  return  of  the  premium,  defendant  is 
not  entitled  to  judgment  thereon,  as  against  a  g^ieral  verdict 
for  plaintiff.  Aetna  Life  Ins.  Co.  v.  Bockting,  586,  590  (9) . 

5.  Misrepresentations. — Knowledge  b^  Agent. — A  company  can- 
not evade  responsibility  on  its  policy  issued  to  a  person  ad- 
dicted to  the  use  of  liquor,  where  its  agent  knew  of  such  fact, 
solicited  such  insurance,  received  and  retained  his  money. 

Aetna  Life  Ins.  Co.  v.  Bockting,  586,  591  (10). 
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6.  Public  Policy. — It  is  asainst  public  policy  to  permit  an  insur- 
ance company  to  profit  through  the  fraud  of  its  agent. 

Aetna  Life  Ins,  Co.  v.  Bockting,  586,  591  (11). 

7.  Mutual  Benefit. — Applications. — Rejection. — Causes. — The  re- 
jection of  an  application  for  mutual  benefit  insurance  because 
of  the  applicant's  age,  is  not  binding  upon  the  applicant,  where 
the  medical  examiner  of  such  association  had  no  right  to  reject 
for  such  reason.      Supreme  Lodge,  etc.,  v.  Andrews,  1,  3  (3). 

8.  Mutual  Benefit. — Applications. — Rejection. — Right  of. — Upon 
What  Depends. — ^Where  a  beneficial  association  gives  its  appli- 
cants certain  beneficial  rights  upon  a  certain  showing  upon  a 
medical  examination,  the  right  of  an  applicant  depends  not  upon 
the  motives  of  the  supreme  medical  examiner  in  passing  upon 
such  showing,  but  upon  the  facts  shown  upon  such  examination. 

Supreme  Lodge,  etc.,  v.  Andrews,  1,  3  (4). 

9.  Mutual  Benefit.  —  Applications.  —  Rejection.  —  Mandamus.  — 
Where  an  improper  rejection  was  made  of  an  application,  by  a 
mutual  benefit  association,  and  the  applicant  placed  in  the 
proper  treasurer's  hands  the  dues  payable  by  virtue  of  such 
application,  such  applicant  is  not  compelled  to  mandate  the  offi- 
cers of  such  association  to  accept  such  application,  but  he  be- 
comes a  beneficial  member  regardless  of  such  wrongful  rejec- 
tion. Supreme  Lodge,  etc.,  v.  Andrews,  1,  3  (5). 

10.  Mutual  Benefit.  —  Application. — Rejection. — Acquiescence. — 
Facts. — Inferences. — Apveal. — Acquiescence  in  the  rejection  of 
an  application  for  membership  in  a  beneficial  association  is  a 
question  of  fact;  and  inferences  thereof  from  mere  lapse  of  time 
are  inferences  of  fact  not  open  to  review  on  appeal. 

Supreme  Lodge,  etc.,  v.  Andrews,  1,  3  (6). 

11.  Premiums, — Recovery. — Void  Policies. — Premiums  paid  on  a 
void  policy  of  insurance  may  be  recovered  by  the  person  pajring 
same,  unless  the  parties  were  equally  guilty  in  relation  to  such 
policy.  American  Mut.  Life  Ins.  Co.  v.  Mead,  215,  219  (5). 

12.  Premiums. — Recovery. — Void  Policies. — Public  Policy. — Pub- 
lic policy  requires  that  equally  guilty  parties  to  a  void  insur- 
ance policy  be  left  where  they  have  placed  themselves. 

American  Mut.  Life  Ins.  Co.  v.  Mead,  215,  220  (6). 

13.  Void. — Premiums. — Recovery. — Wrong  Conduct. — Equity. — 
Where  the  person  paying  premiums  on  a  void  insurance  policy 
is  not  equally  guilty  with  the  company,  equity  permits  a  re- 
covery of  the  premiums  paid. 

American  Mut.  Life  Ins.  Co.  v.  Mead,  215,  220  (7). 

14.  Premiums.  —  Prepayment  as  Condition  Precedent.  —  Unless 
there  is  an  actual  prepayment  of  the  premium,  a  life  policy 
providing  that  it  shall  not  take  effect  until  actual  payment  and 
acceptance  of  the  first  premium  during  the  lifetime  and  good 
health  of  insured,  is  not  enforceable  by  the  beneficiary. 

Neff  V.  Metropolitan  Life  Ins.  Co.,  250,  276  (1). 

15.  Premiums.  —  Payment.  —  Evidence.  —  Where  an  insurance 
company's  agent  proposed  to  the  assured  that  a  policy,  pre- 
payment of  the  premium  in  cash  being  a  condition  precedent, 
would  be  issued  and  he  could  pay  the  premium  at  an  agreed 
future  time,  and  the  assured  died  before  the  policy  was  deliv- 
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IVSXJBAHOE— continued. 

ered,  and  no  money  was  ever  paid  by  the  assured  or  such  agent 
thereon  to  the  company,  no  payment  is  shown  and  the  policy 
is  unenforceable.    Neff  y.  Metropolitan  Life  Ins,  Co,,  250, 277  (2) . 

16.  Policiee,  —  Conditions  Broken.  —  Delivery. — Intent. — The  de- 
livery of  a  life  policy  to  the  assured  in  disregard  of  the  pro- 
visions of  the  policy  is  a  material  fact  in  determining  the  intent 
of  the  parties.    Neff  v.  Metropolitan  Life  Ins.  Co.,  250,  278  (4) . 

17.  Policies. — Delivery, — Principal  and  Agent. — The  delivery  of 
a  policy  to  an  agent  unconditionally,  to  be  delivered  by  him  to 
the  assured,  is  a  delivery  to  the  assured,  and  such  agent's 
failure  or  refusal  to  deliver  will  not  prejudice  the  assured's 
rights.  Neff  v.  Metropolitan  Life  Ins.  Co.,  250,  279  (5). 

18.  Policies.  —  Conditions. — Delivery. — Presumptions. — Principal 
and  Agent. — There  is  no  presumption  that  a  delivery  of  a 
policy  by  the  company  to  its  agent  was  for  unconditional  de- 
livery to  the  assured,  where  the  policy  provided,  as  a  condition 
precedent,  the  prepayment  in  cash  of  the  premium  and  delivery 
during  the  good  health  of  the  assured. 

Neff  V.  Metropolitan  Life  Ins.  Co.,  250,  279  (6). 

INTBBB0QAT0BIE8- 

See  Tbial. 

IHTEKT7BBAN  BAILBOADS— 

See  Eminent  Domain;  Negugence;  Pleading,  31-38;  Trial, 
32,  33. 

Forfeiture  of  rights  as  passenger,  a  defense  in  action  for  injuries, 
see  Carriers;  Indiana  Union  Traction  Co.  v.  McKinney,  86, 
93  (8). 

Recovery  of  nurse  hire  in  personal  injury  cases,  see  Damages,  11 ; 
Indianapolis,  etc.,  R.  Co.  v.  Bennett,  141,  145  (5). 

As  to  fencing  right  of  way,  see  Statutes,  5 ;  Campbell  v.  Indian^ 
apolis,  etc.,  Traction  Co.,  66,  70  (2). 

Sufficiency  of  evidence  to  show  operation  of,  see  Trial,  64;  In- 
dianapolis, etc..  Traction  Co.  v.  Henderson,  324,  331  (10). 

1.  Eminent  Domain.  —  Damages.  —  Benefits.  —  In  assessing  the 
damages  to  lands  caused  by  the  appropriation  of  an  interurban 
railroad  right  of  way,  the  benefits  accruing  from  the  building 
of  such  road  cannot  oe  considered. 

.    Union  Traction  Co.  v.  Pfeil,  51,  53  (1). 

2.  Additional  Tracks  on  Rights  of  Way. — Eminent  Domain. — 
Damages. — An  interurban  railroad  has  the  right  to  lay  any 
desired  number  of  tracks  on  its  right  of  way  and  to  run  any 
desired  number  of  cars  thereon;  and  the  damans  therefor 
must  be  made,  if  at  all,  in  the  original  condemnation  proceed- 
ing. Union  Traction  Co.  v.  Pfeil,  51,  57  (7). 

3.  Eminent  Domain. — Rights  of  Way, — Drains  Across, — Damages, 
— Landowners  have  no  right,  without  consent,  to  lay  water  or 
private  drain  pipes  over  an  interurban  railroad  right  of  way; 
and  injuries  to  land  for  the  loss  of  such  rieht  are  properly  con- 
sidered in  estimating  the  damages  in  condemning  sudi  a  right 
of  way.  Union  Traction  Co.  v.  Pfeil,  51,  58  (8) . 

Vol.  39—47 
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4.  Rights  of  Way.—Fencea^-Vnder  f5479d  Bums  1905,  Acts 
1903,  p.  426,  SI,  interurban  railroad  companies  are  required  to 
fence  their  rights  of  way  so  as  to  exclude  from  their  premises 
cattle,  horses  and  other  stock. 

Campbell  v.  Indianapolis,  etc..  Traction  Co.,  66,  69  (1). 

5.  Fences. — Injuries  to  Stock. — Liability. — Under  S5479d  Bums 
1905,  Acts  1903,  p.  426,  §1,  interurban  railroad  companies  are 
liable  for  negligently  injuring  or  killing  stock  which,  by  reason 
of  such  companies'  failure  to  maintain  a  sufficient  fence,  have 
strayed  upon  their  tracks. 

Campbell  v.  Indianapolis,  etc.,  Traction  Co.,  66,  71  (4). 

6.  Fences. — Injuries  to  Stock. — Negligence. — ^The  mere  fact  that 
an  interurban  railroad  company  failed  to  provide  a  sufficient 
fence  to  turn  a  horse,  injured  on  its  right  of  way,  is  not  suffi- 
cient to  render  it  liable  for  an  injury  thereto,  but  negligence  in 
the  injuring  of  such  horse  after  going  on  such  way  must  be 
alleged  and  proved. 

Campbell  v.  Indianflpolis,  etc..  Traction  Co.,  66,  71  (5). 

7.  Injuries  to  Stock. — Contact. — Negligence. — Railroad  compa- 
nies are  liable  under  §5312  Bums  1901^  S4025  R.  S.  1881,  &r 
injuring  stock  only  when  such  stock  is  mjured  by  contact  with 
their  cars  or  locomotives. 

Campbell  v.  IndianapoUs,  etc..  Traction  Co.,  66,  74  (11). 

nrroxioATiNQ  Lxaixoss- 

As  to  parties  in  appeals  by  remonstrators,  see  Appeal^  13;  Miller 
V.  Gtvens,  40. 

Appeal  does  not  lie  from  an  order  merely  adjudgina^a  remon- 
strance to  be  sufficient,  see  Appear  7;  Anderson  v.  Weber,  443. 
447  (5). 

Sales  of  over  five  gallons,  see  Criminal  Law;  Teegarden  v.  State, 
15,21  (5). 

Form  of  judgment  in  granting  of  license,  see  Judgment,  22;  Ait- 
derson  v.  Weber,  443,  446  (4). 

1.  Wholesalers.'^tatutes.— Section  7283d  Bums  1901,  Acts  1895, 
p.  248,  §4,  providing  that  any  room  where  intoxicating  liquors 
are  sold  by  virtue  of  a  license  shall  front  upon  a  public  street 
and  be  provided  with  windows  and  doors,  so  that  the  interior 
may  be  seen  from  the  street,  does  not  apply  to  wholesalers,  but 
only  to  licensed  retailers.  Teegarden  v.  State,  16,  18  (2). 

2.  Restrictions  of  Sales  of. — Statutes. — The  purpose  of  the  laws 
.  regulating  the  sales  of  intoxicating  liquors  is  to  restrict  such 

sales.  Teegarden  v.  State,  IB,  20  (8). 

3.  Licenses. — Rem^onstrances. — Board  of  Commissioners. — ^Where 
a  remonstrance,  signed  by  a  majority  of  the  legal  voters  of  a 
township  or  city  ward,  is  filed  with  the  county  auditor  three 
days  before  any  regular  term  of  the  board  of  commissioners  of 
such  county,  such  board  is  for  two  ;^ears  thereafter  deprived  of 
authority  to  grant  a  liquor  license  m  such  territory. 

Anderson  v.  Weber,  443,  445  (1). 

4.  Remonstrances.— Filing  of.— Duty  of  Board.— The  ffling  of  a 
remonstrance  against  the  granting  of  a  liquor  license  does  not 
require  any  action  on  the  part  of  the  board  of  commissioners; 
and  anv  action  taken  by  such  board  thereon  is  a  nullity. 

Anderson  v.  Weber,  443,  446  (2). 
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5.  Remonatraneea,  —  Applications,  —  Duty  of  Board, — ^Where  an 
application  for  license  to  retail  licpiors  is  made,  and  a  remon- 
strance is  on  file  against  the  panting  thereof,  the  board  of  com- 
missioners is  required  judicially  to  determine  whether  a  ma- 
jority of  the  voters  have  signed  such  remonstrance;  and  if  tiiiey 
have,  the  board  is  powerless  to  grant  such  license. 

Anderson  v.  Weber,  443,  446  (3). 

JOINBXB— 

See  Pl£ADING. 

See  Set-Off  and  Counterclaim,  5;  SehneU  v.  SchneU,  556,  558 

\*-)  • 
JXTDGE— 

Change  of,  see  Trial,  76;  Bonham  v.  Doyle,  438,  442  (6). 
JT7DOMENT— 
See  Evidence,  19,  20. 

Amendments  of,  may  be  made  by  motion,  upon  notice  to  adverse 
party,  see  Amendments,  1;  Etsman  v.  Whalen,  350,  355  (5). 

Law  of  the  case,  see  Appeal,  35-37. 

Right  result  on  the  merits,  leads  to  affirmance  of,  on  appeal,  see 
Appeal,  38. 

Vacation  of  judgment  appealed  from  renders  points  involved  mere 
moot  questions,  see  Appeal,  40;  Kendall  v.  Kendall,  80,  82  (1). 

Cannot  be  upheld,  where  it  is  founded  upon  {^ood  and  bad  para- 
graphs of  complaint,  unless  record  affirmatively  shows  it  rests 
upon  good  ones,  see  Appeal,  34;  Chicago,  etc.,  R.  Co.  v.  Cobler, 
506,  509  (5). 

Appeals  lie  only  from  final  and  certain  interlocutory  judgments, 
see  Appeal,  33;  Neyens  v.  Flesher,  399,  401  (1). 

Complaint  on,  see  Pi£ADING,  40;  Roberts  v.  Leutzke,  577,  579  (1). 

Form  of,  has  no  effect  on  pleadings,  see  Pleading,  89;  Reardon  v. 
Higgins,  363,  370  (6). 

Motion  to  modify,  see  Trial,  65;  Indianapolis  St,  R,  Co,  v.  Tay- 
lor, 592,  598  (6). 

1.  What  Is, — A  judgment  is  the  sentence  of  the  law  pronounced 
by  the  court  upon  the  facts  found. 

Neyens  v.  Flesher,  399,  401   (2). 

2.  Final, — Record, — Verdict, — ^It  is  not  sufficient  that  the  record 
show  what  the  judgment  will  be;  it  must  show  the  actual  judg- 
ment, conclusions  of  law  or  the  final  acceptance  of  the  verdict 
being  insufficient.  Neyens  v.  Flesher,  399,  402  (3). 

3.  Final, — Parties. — IsstiesM — ^A  final  judgment  is  one  which  dis- 
poses of  all  of  the  issues  as  to  all  the  parties,  and  puts  an  end 
to  every  part  of  the  case.         Neyens  v.  Flesher,  399,  402  (4). 

4.  Final, — Costs, — A  judgment  for  costs  alone  is  not  final,  but 
merely  interlocutory.  Neyens  v.  Flesher,  399,  403  (5). 

5.  Final. — A  final  judgment  for  defendant  must  substantially 
order  that  plaintiff  take  nothing  by  his  suit  and  that  defendant 
go  hence  without  day.  Neyens  v.  Flesher,  399,  403  (6). 
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6.  Final — Coats. — A  judcrment  providing  that  the  defendants 
"recover  from  the  plaintiff  ♦  ♦  ♦  their  costs  and  charges 
in  and  about  this  cause  laid  out  and  expended,"  is  not  final;  and 
an  appeal  cannot  be  taken  therefrom.  Starkey  v.  Starkey^  166 
Ind.  140,  and  Matter  v.  Campbell,  71  Ind.  512,  distinguished. 

Neyens  v.  Flesher,  399,  404  (7). 

7.  Validity. — Bastardy. — Where  the  State  is  not  a  real  ^rty  to 
a  bastardy  action,  any  judgment  rendered  therein  is  void. 

Gooding  v.  State,  ex  rel.,  42,  49  (7). 

8.  Bastardy.  —  Money  Received  in  Settlement.  —  Return  of. — 
Where  money  was  paid  in  settlement  of  a  fraudulently  pro- 
cured, void  judgment  in  bastardy,  it  is  not  necessary  for  re- 
latrix  to  return  such  money  before  the  institution  of  another 
action  for  the  same  cause.  State,  ex  reL,  v.  Carlisle,  21  Ind. 
App.  438,  distinguished.      Gooding  v.  State,  ex  reL,  42,  49  (8). 

9.  Sister-State. — Presumptions  of  Regularity. — All  presumptions 
and  intendments  are  indulj^ed  in  favor  of  the  correctness,  regu- 
larity  and  validity  of  a  sister-state  judgment. 

Roberts  v.  Leutzke,  577,  580  (3). 

10.  Courts  of  Record. — Jurisdiction. — Presumptions. — ^Where  the 
transcript  of  a  sister-state  judgment  shows  that  the  judgment 
was  rendered  by  a  court  of  record,  the  presumption  is  that  such 
court  had  jurisdiction  of  the  parties  and  subject-matter,  and 
that  it  rightfully  rendered  such  judgment. 

Roberts  v.  Leutzke,  577,  580  (4). 

11.  Outside  of  Issues.  —  Validity.  —  A  judgment  determines  all 
issues  which  were  or  might  have  been  litigated  in  the  case;  but 
a  judgment  wholly  outside  of  the  issues  presented,  is  void. 

Roberts  v.  Leutzke,  577,  581  (6). 

12.  Parties. — Jurisdiction. — Equity. — In  a  suit  in  equity  in  a  cir- 
cuit court  in  Wisconsin,  in  which  plaintiffs  sought  the  canceki- 
tion  of  certain  notes  because  of  defendants'  fraud  in  the  execu- 
tion thereof,  a  judgment  for  damages,  instead  of  a  decree  of 
cancelation,  against  certain  defendants  is  not  void  for  want  of 
jurisdiction,  where  the  complaining  defendants  appeared,  filed 
answers,  and  tried  the  case  on  the  merits. 

Roberts  v.  Leutzke,  577,  585   (7). 

13.  Equity. — Issues. — Fraud. — Cancelation. — Alternative  Relief 
in  Damages. — ^In  a  suit  for  the  cancelation  of  certain  notes, 
where  the  evidence  shows  fraud  in  the  procurement  thereof, 
and  that  they  were  wholly  without  consideration,  but  that  they 
were  in  the  hands  of  a  bona  fide  holder  for  value,  the  trial 
court  may  render  a  personal  judgment  in  damag^  for  the 
amount  of  such  notes  m  favor  of  the  defrauded  parties,  where 
the  complaint  prayed,  among  other  things,  "for  such  other  and 
further  order,  judgment  and  relief  as  the  court,  upon  the  proof, 
may  deem  just  and  equitable.'' 

Roberts  v.  Leutzke,  577,  585  (8). 

14.  In  Equity. — Character  of. — The  court,  in  an  equity  case,  can 
mould  its  decree  in  any  manner  that  justice  requires,  or  it  may 
render  a  judgment  at  law  where  the  relief  sought  in  equity 
is  not  available.  Roberts  v.  Leutzke,  577,  585  (9). 

15.  Collateral  Attack.  —  Executors  and  Administrators.  —  Ap- 
pointment.— ^An  order  of  the  court  appointing  an  administrator 
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in  a  county  of  which  the  decedent  was  not  an  inhabitant,  is 
voidable  but  not  void,  and  is  Qot  subject  to  a  collateral  attack. 

Williams  v.  Dougherty,  9,  10  (2). 

16.  Default  —  Setting  Aside,  —  Excusable  Neglect. — Statutes. — 
Under  1399  Bums  1901,  §396  R.  S.  1881,  a  party  against  whom 
judnnent  has  been  taken  through  mistak^  surprise  or  excusable 
neglect,  has  the  legal  right  to  have  such  judgment  set  aside. 

Wellinger  v.  WeUinger,  60,  63  (1). 

17.  Setting  Aside. — Excusable  Neglect. — Pleading. — Trial — Evi- 
dence.— ^A  complaint  or  motion  is  the  only  pleading  necessary  in 
a  proceeding  to  set  aside  a  judgment  taken  through  the  com- 
plaining parties'  inadvertence,  surprise  or  excusable  neglect; 
and  the  evidence  in  support  thereof  may  be  oral  or  by  affidavits. 

Wellinger  v.  Wellinger,  60,  63  (2). 

18.  Setting  Aside. — Application. — Defense. — Evidence. — An  ap- 
plication to  set  aside  a  judgment  taken  by  surprise,  inadvert- 
ence or  excusable  neglect  must  set  forth  a  meritorious  defense 
to  the  original  action;  and  evidence  is  admissible,  on  the  hear- 
ing of  such  application,  to  disprove  such  surprise,  inadvertence 
or  neglect,  but  not  to  disprove  such  defense. 

Wellinger  v.  Wellinger,  60,  63  (3). 

19.  Setting  Aside  for  Excusable  Neglect. — Effect. — The  setting 
aside  of  a  judgment  on  the  ground  that  it  was  taken  through 
surprise,  inadvertence  or  excusable  neglect,  merely  opens  the 
case  for  another  trial  as  though  no  judgment  had  been  ren- 
dered. Wellinger  v.  Wellinger,  60,  64  (5). 

20.  Excusable  Neglect — What  is. — That  the  deceased  husband's 
children  in  a  ouiet  title  case  did  not  know,  and  by  the  exercise 
of  reasonable  diligence  could  not  know  of  the  surviving  widow's 
previous  marriage,  and  that  she  was  undivorced  when  she  con- 
tracted the  subsequoit  marriage  by  virtue  of  which  she  claimed 
the  property  in  question,  constitutes  "excusable  neglect"  in 
permitting  a  judgment  by  default  to  be  taken  against  them 
quieting  such  widow's  title. 

Wellinger  v.  Wellinger,  60,  64  (8). 

21.  Form  of. — Guardian  and  Ward. — Real  Property. — Title. — 
Parties. — The  ward  is  not  a  necessary  party  with  his  guardian, 
in  an  action  to  recover  possession  of  real  estate,  but  the  judg- 
ment, sustaining  the  guardian's  action,  should  be  taken  in  the 
name  of  the  ward.  Hurst  v.  Hawkins,  467,  469  (1). 

22.  Licenses. — Intoxicating  Liquors. — The  judgment  granting  or 
refusing  a  license  to  sell  intoxicating  liquors  to  an  applicant 
need  not  mention  the  filing  of  a  remonstrance  nor  should  it  set 
out  the  reasons  for  such  granting  or  refusing. 

Anderson  v.  Weber,  443,  446  (4). 

23.  Form  of. — Replevin. — Equitable  Liens, — The  decree,  in  an 
action  in  replevin  and  a  counterclaim  of  an  equitable  lien, 
should  be  for  the  defendant  for  the  amount  of  his  interest  and 
upon  payment  thereof  for  the  return  of  the  property. 

Reardon  v.  Higgins,  363,  372  (11). 

24.  Law  of  the  Case. — Issues. — Gas  Leases. — Construction. — A 
decision  on  appeal  construing  the  duration  of  a  lease  and  the 
rights  of  the  parties  to  determine  such  lease,  is  res  judicata  as 
to  the  subsequent  construction  of  such  lease  in  actions  between 
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the  same  paitieB,  thoagh  the  lessor  afterwards  obtained  a  judg- 
ment for  the  recovery  of  one  year's  rent  thereunder,  whidi 
judgment  defendant  paid,  where  neither  the  (question  of  the 
duration  of  the  lease  nor  the  rights  of  the  parties  to  determine 
same  were  in  issue. 

SiwwhiU  Y.  Diamond  Plate  Glass  Co.,  240,  241  (2). 

25.  Law  of  the  Case. — Prior  and  Subsequent  Judgments. — Mort- 
gages.— Priority. — ^Where  a  decision  of  the  Supreme  Court,  in 
reversing  the  decree  of  the  trial  court,  holds  that  a  chattd 
mortgage  taken  on  machinery  where  manufactured  is  superior 
to  a  real  estate  mortgage  covering  the  mill  in  which  such  ma- 
chinery is  placed,  an  existing  decree,  in  a  suit  between  the  same 
parties,  involving  the  same  issues  and  subsequent  to  the  decree 
from  which  such  appeal  was  taken,  is  res  judicata  as  to  the 
priority  of  such  mortgages  in  the  subsequent  stages  of  such 
suit  after  reversal. 

SnawhiU  v.  Diamond  Plate  Glass  Co.,  240,  242  (3). 

26.  Res  Judicata. — What  Questions  Are. — A  judgment  is  res 
judicata  as  to  all  matters  actually,  or  which  might  have  been, 
litigated  under  the  issues. 

Van  Camp  v.  City  of  Huntington,  28,  37  (5). 

27.  Res  JudMota. — Issues. — In  Whose  Favor  Found. — Premimp- 
tions. — Under  a  general  finding  and  judgment  it  will  be  pre- 
sumed, in  a  subsequent  suit  between  the  same  parties,  that  all 
the  issues  involved  therein  were  decided  in  favor  of  the  party 
recovering  judgment. 

Van  Camp  v.  City  of  Huntington,  28,  37  (6). 

28.  Res  Judicata. — Forms  of  Action. — ^To  render  a  former  judg- 
ment res  judicata  it  is  not  necessary  that  the  forms  of  action 
in  such  cause  and  the  subsequent  one  be  the  same,  the  test 
being  were  the  questions  in  controversy  litigated. 

Van  Camp  v.  City  of  Huntington,  28,  87  (8), 

29.  Res  Judicata. — When  Matter  Is  in  Issue. — A  matter  is  in 
issue,  so  far  as  concerns  a  plea  of  former  adjudication,  when  it 
is  affirmed  by  one  party  and  either  denied  or  admitted  expressly 
or  impliedly  by  the  other,  and  its  determination  is  essential  to 
a  rendition  of  judgment  on  the  merits. 

Van  Camp  v.  City  of  Huntington,  28,  38  (9). 

30.  Res  Judicata. — Whether  Decree  in  Equity  Bars  Action  at 
Law. — A  decree  in  an  equity  suit,  though  the  proper  forum  for 
the  cause  was  at  law,  bars  an  action  at  law  for  the  same  cause. 

Van  Camp  v.  City  of  Huntington,  28,  38  (10). 

31.  Res  Judicata. — Contracts. — Injunction. — Damages. — Where  a 
municipal  corporation  brings  suit  for  an  injunction  to  prevent 
its  janitor  from  interfering  with  its  property,  and  he  answers 
a  contract  of  employment,  to  which  an  unverified  reply  in  denial 
is  filed,  a  decree  in  his  favor  renders  the  validity  of  such  con- 
tract res  judicata  in  a  subsequent  action  by  him  for  damages 
for  the  breach  of  such  contract. 

Van  Camp  v.  City  of  Huntington,  28,  38  (11). 

32.  Res  Judicata.— Bastardy. — Under  §1066  Bums  1901,  1994 
R.  S.  1881,  relatrix,  if  an  adult,  has  the  right  to  dismiss  an 
action  for  bastardy  by  entering  of  record  an  admission  that 
maintenance  for  the  child  has  oeen  provided  to  her  satisfac- 
tion; and  the  judgment  of  dismissal  under  such  circumstances 
bars  another  action.  Gooding  v.  State,  ex  rel.,  42,  47  (3). 
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33.  Res  Judicata.  —  Bastardy.  —  Fraudulent  Procurement  of 
Proeecution, — To  an  answer  of  former  adjudication '  in  a  bas- 
tardy prosecution,  a  reply  that  such  adjudication  was  secured 
by  defendant's  fraudulent  procurement  of  the  bringing  of  such 
action;  that  the  State  was  not  represented  nor  given  an  oppor- 
tunity to  be  represented  and  that  the  relatrix  was  induced 
through  the  fraudulent  representations  of  defendant  to  execute 
the  order  that  provision  for  the  child  had  been  made,  is  suffi- 
cient. Gooding  v.  State,  ex  reL,  42,  47  (4). 

84.  Rea  Judicata, — Parties. — ^A  judgment  without  adversary  par- 
ties cannot  be  res  judicata. 

Gooding  v.  State,  ex  reL,  42,  48  (5). 

35.  Res  Judicata. — Leases. — Rentals. — ^A  judgment,  in  an  action 
for  one  year's  rent  under  a  lease,  that  such  lease  is  valid  or 
invalid,  is  res  judicata  as  to  the  validity  of  such  lease  in  subse- 
quent actions  for  rentals  thereunder. 

Snowhill  V.  Diamond  Plate  Glass  Co.,  240,  244  (4). 

36.  Res  Judicata. — Estoppel. — Leases. — From  Year  to  Year. — A 
judgment  merely  for  one  year's  rent  under  a  lease,  determin- 
able at  the  lessee's  election  at  the  end  of  any  year,  is  not  res 
judicata  as  to  the  subsequent  duration  of  such  lease,  nor  does 
such  judgment  estop  the  lessee  from  determining  such  lease  at 
the  end  of  any  subsequent  year. 

Snowhill  ▼.  Diamond  Plate  Glass  Co.,  240,  244  (5). 

37.  Res  Judicata. — Contractors. — Cities. — Negligence. — A  judg- 
ment for  a  contractor,  in  an  action  a^^ainst  him  for  damages 
for  negligence  in  excavating  and  keepmg  unguarded  a  trench 
across  a  sidewalk  in  a  city,  is  a  complete  defense  for  such  city 
in  an  action  by  the  same  plaintiff  against  such  city  for  the 
same  cause.  Fleming  v.  City  of  Anderson,  343,  348  (5), 

38.  Res  Judicata,  —  Cities.  —  Negligence.  —  A  judgment  for  de- 
fendant, in  an  action  against  him  for  damages  for  negligently 
excavating  and  leaving  un^arded  a  trench  in  a  street,  is  no 
defense  for  a  city  in  an  action  against  it  for  its  sole  negligence 
in  excavating  and  leaving  unguarded  such  trench. 

Fleming  v.  City  of  Anderson,  343,  348  (6). 

JTTDIOIAL  SAUSS- 

Preventable  where  the  judgment  plaintiff  owes  the  landowner  an 
amount  equal  to  the  decree,  see  Injunction,  3;  Hatfield  v. 
Mahoney,  499,  505  (8). 

Redemption.  —  Statutes.  —  Contracts.  —  Whether  the  right  of  re- 
d^nption  from  a  judicial  sale  exists  by  virtue  of  a  statute  or 
by  a  contract  the  provisions  giving  such  right  must  be  strictly 
complied  with,  or  the  right  will  be  lost. 

WUliams  v.  Hoffman,  316,  323  (8). 

JXTBISDIOnON- 

See  Courts;  Judgment. 

Justices  of  the  peace  and  mayors  of  cities  have,  in  bastardy  cases, 
see  Bastardy,  2;  Gooding  v.  State,  ex  reL,  42,  47  (2). 

Of  juvenile  court,  see  Infants,  3;  Dinson  v.  Drosta,  432,  434  (2). 

Presumptions. — Collateral  Attack, — ^While  the  presumption  is  that 
a  sister-state  court  of  record  had  jurisdiction  when  it  rendered 
the  judgment  sued  on  in  this  State,  such  jurisdiction  is  subject 
to  a  coflateral  attack.  Roberts  v.  Leutzke,  577,  580  (5). 
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JXTBY— 

See  Negugence;  Trial. 

Trial  by,  not  demandable  in  juvenile  court,  see  Infants,  2;  Z>ui- 
san  V.  Drosta,  432,  433  (1). 

Whether  a  foreman  is  gvLiity  of  negligence  under  employers'  lia- 
bility act.  is  a  question  for,  see  Master  and  Servant,  6;  Toledo, 
etc.,  R.  Co.  V.  Pavey,  284,  287  (3),  288  (3). 

Contributory  negligence,  a  question  for,  see  Master  and  Sbevant, 
10;  Inland  Steel  Co.  v.  Smith,  636,  646  (6). 

Questions  for,  see  Railroads. 

Rate  of  speed  of  street  car,  question  for,  see  Street  Railboads, 
10;  Indianapolie  St.  R.  Co.  v.  Bolin,  169,  177  (6). 

Reasonable  care,  question  for,  see  Street  RAiutOADS,  11;  Indian- 
apolia  St.  R.  Co.  v.  Bolin,  169,  177  (7). 

Peremptory  instruction  for  defendant  invades  province  of,  where 

Slaintiff  produced  some  evidence,  see  Trial,  24;  Indianapolis 
t.  R.  Co.  V.  Coyner,  510,  613  (8). 

Instruction  invading  province  of,  see  Trial,  37. 

JUSTIOBS  OF  THB  PBAOB— 

Have  jurisdiction  in  bastardy  cases,  see  Bastardy,  2;  Gooding  v. 
State,  ex  rel.,  42,  47  (2). 

Pleadings  before,  see  Pleading,  16;  Cordes  v.  Bailey,  83,  84  (1). 

JTJVnilIiE  OOXTBTS* 

Trials  in,  are  not  eovemed  by  criminal  code,  and  jury  trial  not 
demandable,  see  Infants,  2;  Dinson  v.  Drosta,  432,  433  (1). 

LAOHBS 

Of  county  auditor  in  filing  a  transcript  on  appeal,  acquiesced  in 
by  appellant,  justifies  a  dismissal,  see  Appeal,  9;  Kelly  v. 
Lawson,  613,  617  (3). 

LAST  OLBAB  OHAKOE- 

See  Negugence,  19-21;  Indianapolis  St.  R.  Co.  v.  Bolin,  169. 
See  Trial,  43;  Indianapolis  St.  R.  Co.  v.  Hackney,  372,  376  (2). 

LAW  OF  THS  OASB- 

See  Judgment. 

LIOBVSBS- 

See  Intoxicating  Liquors. 

LIEVS- 

See  Mechanics'  Liens. 

Trustees  in  bankruptcy  take  property  subject  thereto,  see  Bank- 
ruptcy; Eisman  v.  Whalen,  350,  355  (3). 

May  be  declared  on  property  which  defendant  agreed  to  deliver 
as  security  for  a  debt,  but  which  he  refused  to  do,  see  Con- 
tracts, 25;  Reardon  v.  Higgins,  363,  371  (9). 
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Form  of  decree  in  replevin  cases,  where  equitable  liens  are  as- 
serted, see  Judgment,  23;  Reardon  v.  Higgins,  363,  372  (11). 

Complaint  for  redemption  from,  see  Pleading,  72,  73. 

Equitable,  may  be  answered  in  replevin  case,  see  Replevin,  3,  4; 
Iteardon  v.  Higgins,  363. 

Invalid  tax  deeds  are,  see  Taxation,  1;  Hatfield  v.  Mahoney,  499, 
502  (2). 

Of  unpaid  purchase  money  enforceable  against  remote  grantee 
with  notice,  see  Vendor  and  Purchaser,  2;  Eisman  v.  Whalen, 
350,355  (4). 

1«  Equitable.  —  Personalty.  —  Pledging  as  Security  by  Oral 
Executory  Contracts. — An  oral  executory  contract  to  deliver  to 
defendant  a  certain  horse  at  a  certain  time  to  be  held  as  se- 
curity for  a  certain  debt  constitutes  an  equitable  lien  upon  such 
horse  enforceable  against  the  contractor,  his  heirs,  personal 
representatives  or  voluntary  assignees. 

Reardon  v.  Higgins,  363,  368  (3). 

2.  Liveryman's. — Assignability. — Right  of  Possession. — Statutes. 
— ^A  liveryman's  lien,  as  provided  by  §7254  Bums  1901,  §5292 
R.  S.  1881,  is  not  assignable  so  as  to  give  the  assignee  the 
right  of  possession  of  the  property  cared  for. 

Reardon  v.  Higgir^,  363,  371  (8). 

IJFB  B8TATE8- 

See  Wills. 

UTS  TENAKOY- 

See  Deeds. 

UHITATIOH  OTf  ACTIONS- 

Amendments. — New  Cause. — An  amended  complaint  setting  out  a 
new  cause  of  action  may  be  barred  by  the  statute  of  limitations, 
though  the  original  complaint  was  filed  within  the  statutory 
limit.  Fleming  v.  City  of  Anderson,  343,  344  (1). 

UVE  OF  DUTY— 

See  Words  and  Phrases,  d 

UVEBY  STABLE  KEEPEB8- 

Assignability  of  liens  for  care,  see  Liens,  2;  Reardon  v.  Higgins, 
363,371  (8). 

XASrSLAUGHTEB- 

By  railroad  company,  authorities  collected  in  dissenting  opinion, 
see  Pleading,  70;  Pittsburgh,  etc.,  R.  Co.  v.  Ferrell,  515. 

KABBIAGE- 

Engagement  of,  admissible  as  evidence  in  bastardy,  see  Evi- 
dence, 2;  Gooding  v.  State,  ex  rel.,  42,  50  (10). 

Legality. — Presumptions. — A  marriage  solemnized  under  the  laws 
of  this  State  imports  that  the  contracting  parties  were  com- 
petent to  marry.  WelUnger  v.  WetUnger,  60,  64  (6). 


Y46  INDEX 

MA8TX&  AlTD  SBBVANT- 

See  Negugence;  Pleading,  42-52. 
As  to  instructions,  see  Trial,  34. 

1.  Assumption  of  Risk. — A  risk,  created  by  the  master  by  the 
omission  of  a  precaution  which,  in  the  exercise  of  ordinary  care 
such  master  should  have  taken,  is  not  assumed  by  the  servant 

Coal  Bluff  Min.  Co.  v.  Akers,  617,  622  (7). 
Inland  Steel  Co.  v.  Smith,  636,  645  (4). 

2.  Assumption  of  Risk. — Notice  of  Defects. — To  be  chargeable 
with  the  assumption  of  a  risk,  the  servant's  knowledge  of  the 
defect  muist  be  shown. 

Coal  Bluff  Min.  Co.  v.  Akers,  617,  622  (8). 

3.  Employers'  Liability  Act. — Railroads. — Engineers. — Firemen. 
— Fellow  Servants. — iJnder  the  employers'  liability  act  ($7083 
Bums  1901,  Acts  1893,  p.  294,  §1)  railroad  companies  are  liable 
to  a  fireman  for  injuries  received  because  of  the  n^ligence  of 
his  engineer.  Southern  Ind.  R.  Co.  v.  Osbom,  333,  340  (7). 

4.  Negligence. — Employers*  Liability  Act. — Foreman. — Orders. — 
A  railroad  company  is  liable  under  subd.  2,  §7083  Bums  1901, 
Acts  1893,  p.  294,  §1,  to  a  servant  injured  by  the  n^ligence  of 
its  .foreman  who  had  ordered  him  to  assist  in  taking  down  scaf- 
folding around  a  bridge  pier,  and  who,  while  performing  sudi 
order,  was  injured  by  reason  of  such  foreman's  negligently 
pullin^^  down  a  timber  which  struck  the  crosspiece  on  whi(£ 
plaintiff  was  standing,  thereby  causing  plaintiff  to  fall  and 
sustain  injuries,  the  specific  method  of  work  being  prescribed 
by  such  foreman.  Toledo,  etc.,  R.  Co.  v.  Pavey,  284,  285  (1). 

6,  Negligence.  ^- Employers'  Liability  Act. — Foreman.  —  Vice- 
Principal. — An  action  by  a  servant  against  a  railroad  company, 
under  subd.  2,  §7083  Bums  1901,  Acts  1893,  p.  294,  §1,  for  the 
negligence  of  a  superintendent  whose  orders  plaintiff  was  re- 
quired to  obey,  does  not  involve  the  question  of  the  duty  of  a 
vice-principal.  Toledo,  etc.,  R.  Co.  v.  Pavey,  284,  287  (2). 

6.  Employers'  Liability  Act. — Foreman. — Negligence. — Question 
for  Jury. — Whether  a  foreman  is  guilty  of  n^Iigence,  under 
subd.  2,  §7083  Bums  1901,  Acts  1893,  p.  294,  §1,  is  a  question 
of  fact  for  the  jury. 

Toledo,  etc.,  R.  Co.  v.  Pavey,  284,  287  (3),  288  (3). 

7.  Employers'  Liability  Act.  —  Negligence.  —  Foreman. — Moving 
Truck. — Where  a  foreman  ordered  the  servant  to  assist  in 
moving  a  loaded  truck,  and  such  foreman's  negligence,  in  tem- 
porarily assisting  therein,  caused  the  plaintiff  injury,  tiie 
master  is  liable  under  the  employers'  liability  act  (subd.  2, 
§7083  Bums  1901,  Acts  1893,  p.  294,  §1). 

Toledo,  etc.,  R.  Co.  v.  Pavey,  284,  287  (4). 

8.  Defective  Machinery. — Notice. — Time  to  Repair. — Pleading. — 
The  weight  of  the  authorities  sustains  the  rule  that  the  com- 
plaint, in  an  action  for  damages  because  of  injuries  sustained 
by  reason  of  defective  machinery,  need  not  aver  that  the  master 
loiew  of  the  defect  for  a  sufficient  time  in  which  to  repair  same. 

Kentucky,  etc.,  R.  Co.  v.  Moran,  24,  26  (1). 

9.  Safe  Place.— Non-Delegable  Duty  to  Provide. — Where  the 
master  puts  the  servant  at  work  in  a  place  where  such  servant 
cannot  watch  the  operation  of  a  moving  crane  which  neces- 
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sarily  makes  his  place  of  work  dangerous,  iff  is  the  master's 
non-delegable  duty  to  provide  a  sufficient  means  of  warning  to 
prevent  his  injury.  Inland  Steel  Co.  v.  Smith,  636,  644  (1). 

10.  Contributory  Negligence.—^Question  for  Jury. — ^Whether  the 
servant  assumed  the  risk  of  injury  from  a  moving  crane,  while 
at  work  in  a  position  where  he  could  not  see  its  movements; 
and  whether  he  was  guilty  of  contributory  negligence  in  work- 
ing at  such  place,  were  questions  for  the  jury. 

Inland  Steel  Co.  v.  Smith,  636,  645  (5). 

11.  Place  of  Work. — Trespass. — Railroads. — A  servant  engaged 
in  repairing:  the  end  wall  of  a  railroad  freight-station  is  not  a 
trespasser  m  going  on  and  across  the  ends  of  the  tracks  adja- 
cent to  such  wall  in  the  necessary  discharge  of  his  duties. 

Pittsburgh,  etc.,  R.  Co.  v.  Cozatt,  682,  691  (2). 

12.  Negligence. — Proximate  Causc-x-Where  a  servant  put  his 
knee  against  a  bumping-post,  in  an  effort  to  pitch  a  tool  over 
the  railroad  track,  and  his  knee  slipped  and  was  caught  by  a 
backing  freight-car,  the  backing  of  such  car  was  the  proximate 
cause  of  his  injury. 

Pittsburgh,  etc.,  R.  Co.  v.  Cozatt,  682,  691  (3)  • 

13.  Negligence.  —  Contributory.  —  Selecting  Dangerous  Way. — 
Question  for  Jury. — The  Appellate  Court  cannot  hold  as  a  mat- 
ter of  law  that  a  servant  was  guilty  of  contributory  negligence 
in  attempting  to  carry  a  tool  between  freight-cars  standing  in 
the  freight-station  and  the  bumping-post,  when  that  was  the 
most  direct  and  least  obstructed  way,  such  question  being  for 
the  jury.  Pittsburgh,  etc.,  R.  Co.  v.  Cozatt,  682,  692  (5). 

14.  Independent  Contractors. — Who  Are. — Negligence. — Liability. 
— A  person  who  contracts  to  do  certain  work  for  another,  re- 
serving the  control  and  management  of  the  work  to  himself,  is 
an  independent  contractor  for  whose  negligence  he  alone  is  re- 
sponsible. Falender  v.  Blackwell,  121,  126  (1). 

15.  Manner  of  Work. — Negligence. — Liability. — An  employer  who 
controls  the  manner  and  means  of  work  of  an  employe  is  liable 
for  injuries  caused  by  the  negligence  of  such  employe. 

F^ender  v.  Blackwell,  121,  127  (4). 

16.  Relationship.  —  Evidence.  —  Evidence  that  defendants  em- 
ployed a  person  to  break  iron  castings  with  dynamite;  that  they 
gave  him  money  with  which  to  purchase  dynamite;  that  they 
were  on  the  g^unds  when  the  shooting  occurred  and  told  him 
where  to  place  the  charges;  that  one  was  present  when  de- 
cedent was  hurt;  that  they  furnished  old  carpets  to  be  used 
to  muffle  the  sound ;  that  they  anticipated  danger,  feared  arrest, 
and  received  complaints  from  persons  living  near  by,  sufficiently 
shows  tiie  relationship  of  master  and  servant. 

Falender  v.  Blackwell,  121,  128  (5). 

17.  Orders  to  Employe.  —  Partnership.  —  Evidence  that  in  the 
division  of  partners'  work  a  certain  partner  should  give  orders 
generally  is  not  competent  where  it  is  shown  that  all  the  part- 
ners had  been  present  and  had,  at  different  times,  given  order<«. 

Falender  v.  Blackwell,  121,  130  (8). 
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See  Equity.       « 

Ignorantia  juris  non  exeusat:     Ignorance  of  the  law  doe&  not 

excuse,  see  Equity,  1;  American  MuU  Life  Ins.  Co,  y.  Meadj 

215,  222  (10). 
Nemo  est  haeres  viventis:    No  one  is  an  heir  of  a  living  person; 

see  Descent  and  Distribution,  8;  Morin  v.  HoUiday,  201, 

208  (8). 
Victus  victori  in  expensis  eondemnandus  est:     The  unsuccessfal 

party  is  to  be  found  liable  in  expenses  to  the  successful  .iiarty; 

Neyens  v.  Flesher,  399,  403. 

MXOHANIOS'  LIENS- 

1.  Contracts  to  Keep  Premises  Free  from,  —  Subconirctctors. — 
Where  a  subcontractor  covenanted  with  his  contractor  to  keep 
the  premises  on  which  the  proposed  building  was  to  be  erected 
free  from  mechanics'  liens,  and  the  contractor  had  a  similar 
provision  in  the  contract  with  the  lessee  company  erecting  the 
building,  such  subcontractor  cannot  enforce  a  mechanic's  lien 
against  either  the  lessee  company  erecting  such  building,  or  its 
lessor,  but  must  seek  relief  from  the  contractor  alone. 

Geo.  B.  Swift  Co.  v.  Dolle,  653,  659  (1). 

2.  Contracts. — Waiver. — The  right  to  claim  a  mechanic's  lien 
may  be  waived  by  contract.  Reid  v.  Johnson,  132  Ind.  416,  dis- 
tinguished. Geo.  B.  Swift  Co.  v.  Dolle,  653,  661  (2). 

KIVES  AND  MIXERAIiS- 

See  Negugence. 

Complaint  for  injuries  to  servant  in  mine,  see  Pleading,  43-46; 
Coal  Bluff  Min.  Co.  v.  Akers,  617. 

KISBEPBESENTATIONS- 

See  Insurance. 

KISTAXBS- 

Relief  from,  see  Equfty. 
KOOT  aXTESTIONS- 

See  Appeal,  51,  52. 

Appeals  involving  such  questions  only  will  be  dismissed,  see  Ap- 
peal, 4;  Kendall  v.  Kendall,  80,  82   (2). 

KOBXaAGES- 

Extending  time  for  redemption  from  foreclosure,  see  Contracts, 

13-16;  Williams  v.  Hoffman,  315. 
Decree  of  priority  as  res  judicata,  see  Judgment,  25;  Snowhill  v. 

Diamond  Plate  Glass  Co.,  240,  242  (3). 
Complaint  for  redemption  from,  see  Pleading,  72,  73;  WUHams 

V.  Hoffman,  315. 
"Redeem,"  meaning  of,  see  Words  and  Phrases,  5;  Williams  v. 

Hoffman,  315,  321  (3). 

KOTIONS- 

See  Trial. 

To  make  answers  to  interrontories  more  specific,  see  Trial,  58; 

Indianapolis  St.  R.  Co.  v.  Taylor,  592,  603  (15). 
To  modify  judgment,  see  Trial,  65;  Indianapolis  SU  R.  Co.  v. 

Taylor,  592,  598  (6). 
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For  venire  de  novo  to  correct  uncertain  verdict,  see  Trial,  77; 
Indianapolie  SU  R.  Co.  v.  Taylor,  592,  598  (5). 

See  Damages;  Negugence. 

Complaint  showing  that  a  city  made  dangerous  excavation  does 
not  allege  same  cause  of  action  as  one  alleging  that  independ- 
ent contractor  made  excavation  and  defendant  n^ligently  per- 
mitted it  to  be  in  street,  see  Action,  1;  Fleming  v.  City  of  An- 
derson, 343,  345  (2). 

Judgment  in  favor  of  contractor  for  negligence  in  excavating 
trench  is  defense  for  city  sued  for  same  cause,  see  Judgment, 
37;  Fleming  v.  City  of  Anderson,  343,  348  (5). 

Complaint  for  negligence  of,  see  Pleading,  53-55. 

Relation  to  schools,  see  Schools,  1-5;  Agar  v.  Pagin,  567. 

Pedestrians  have  right  on  any  part  of  street,  but  must  not  ob- 
struct way,  see  Street  Railroads,  16;  Indianapolis  St.  R.  Co. 
V.  Bolin,  169,  180  (18). 

1.  Council. — Rules. — Contracts. — Public  Buildings, — Janitors. — A 
contract  signed  by  the  mayor  of  a  city  pursuant  to  an  order  of 
the  city  council,  and  by  the  plaintiff,  employing  plaintiff  as 
janitor  for  one  year,  which  contract,  when  signed,  was  filed 
with  the  city  clerk,  is  not  binding  on  such  city,  where  a  by-law 
of  said  council  provided  that  any  vote  could  be  reconsidered  at 
the  next  meeting,  and  the  order  authorizing  the  mayor  so  to 
contract  was  reconsidered  and  rescinded  at  such  succeeding 
meeting.  Van  Camp  v.  City  of  Huntington,  28,  36  (2). 

2.  Sidewalks. — Negligence. — A  town  is  liable  to  a  person  using 
due  care  for  injuries  caused  by  its  construction  of  a  sidewalk 
seven  inches  above  the  ground,  and  by  its  negligent  failure  to 
provide  barriers  or  signals  for  the  protection  of  pedestrians. 

Tovm  of  Sellersburg  v.  Ford,  94,  98  (3). 

3.  Streets.  —  Authority  Over.  —  Street  Fairs,  —  Licensing  of. — 
Towns  have  the  right  under  §4357  Bums  1901,  §3333  R.  S.  1881, 
to  license  the  owners  of  a  street  fair  to  use  the  streets,  subject 
to  the  rights  of  the  public  and  the  abutting  property  owners. 

State  V.  Stoner,  104,  106  (1). 

4.  Streets. — Control. — Nuisances. — Towns  cannot  license  a  per- 
manent obstruction  of  a  street  for  private  puri>oses,  whicn  is 
a  nuisance,  nor  authorize  a  temporary  or  partial  obstruction 
for  private  purposes,  which  may  amount  to  a  nuisance. 

State  V.  Stoner,  104,  106  (2). 

6.    Streets. — Control. — The  trustees  of  towns  have  the  exclusive 

control  over  their  streets,  but  they  can  exercise  such  control 

only  for  the  public  benefit.  State  v.  Stoner,  104,  107  (3). 

6.  Streets. — Temporary  Obstructions  for  Building  Purposes. — 
The  trustees  of  a  town  may  grant  an  abutting  owner,  desiring 
to  erect  a  building,  the  temporary  right  to  occupy  a  portion  of 
the  street.  State  v.  Stoner,  104,  107  (4). 

7.  Street  Fairs. — The  trustees  of  a  town  may,  under  §4357  Bums 
1901,  §3333  R.  S.  1881,  license  the  public  exhibition  of  a  street 
fair  where  such  exhibition  does  not  unreasonably  interfere  with 
the  use  of  the  streets  and  is  not  immoral  or  disorderly. 

StaU  V.  Stoner,  104,  107  (5). 
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8.  Statutes,^— Police  Pen«tona<— The  act  of  1903  (Acts  1903,  p. 
102)  was  intended  to  g^ive  to  the  widows  and  orphans  of  police- 
men gratuities  (1)  where  such  policonen  died  while  performing 
duties  enjoined  upon  them,  and  (2)  where  they  died  from  nat- 
ural causes  while  in  service  or  after  the  term  of  service. 

Hutchem  v.  Covert,  382,  386  (2). 

9.  Police  Pensions, — "In  Line  of  Duty.** — Suicide, — A  policeman 
who,  while  acting  as  such,  commits  suicide,  does  not  come  to 
his  death  "while  in  the  line  of  duty,"  as  provided  by  clause  three 
of  section  seven  of  the  act  of  1903  (Acts  1903,  p.  102) ;  and  his 
widow  is  not  entitled  to  a  pension  on  account  of  such  death. 

Hutchens  v.  Covert,  382,  391  (6). 

10.  Inveetigation  of  School  City  by  Civil  City, — Statutes. — Sec- 
tion 3478  Bums  1905,  Acts  1905,  p.  219.  §54,  providing  that 
''the  common  council  of  every  city  shall  nave  power  to  super- 
vise and  investigate  all  departments,  officers  and  employes  of 
the  government  of  such  city,  and  to  examine  into  any  charge 
preferred  against  them  or  any  of  them,"  does  not  authorize  a 
city  council  to  investigate  the  acts  of  the  city  school  trustees. 

Agar  v.  Pagin,  567,  570  (1),  573  (1). 

11.  Powers. — Municipal  corporations  have  only  the  following 
powers:  (1)  Those  expressly  granted,  (2)  those  necessarily 
implied  from  those  granted,  and  (3)  those  indispensably  essen- 
tial to  the  declared  objects  thereof. 

Agar  v.  Pagin,  667,  571  (3). 

XUTUAL  BBNEFIT  ASSOOIATIOVS- 

See  Insurance. 

KSGLiaBNOE- 

See  Interurban  Railroads;  Master  and  Servant;  Piaading; 
Raiuioads;  Street  Railroads;  Trlal. 

Custom  of  others,  not  admissible  in  negligence  case,  see  Evn^NCE, 
17;  Falender  v.  Blackwell,  121,  129  (6). 

Judgment  for  contractor  is  complete  defense  for  city  when  sued 
for  negligence  in  contractor's  cutting  a  trench,  see  Judgment, 
37;  Fleming  v.  City  of  Anderson,  343,  348  (5). 

Towns  liable  for,  in  care  of  sidewalks,  see  Municipal  Corpora- 
tions, 2;  Town  of  Sellersburg  v.  Ford,  94,  98  (3). 

1.  Elements, — Pleading, — A  complaint  for  negligence  must  show 
(1)  the  existence  of  a  dutv  from  defendant  to  the  plaintiff,  (2) 
defendant's  breach  of  such  duty,  and  (3)  resulting  injuries  to 
plaintiff. 

Indianapolis  Traction,  etc,,  Co,  v.  Pressell,  472,  476  (1). 
Coal  Bluff  Min.  Co,  v.  Akers,  617,  620  (1). 

2.  Separate  Acts. — Joint  Result, — Liability. — ^Where  two  or  more 
joint  tort-feasors'  acts,  without  concerted  action,  unite  in  pro- 
ducing damage,  they  are  severally  but  not  jointly  liable  there- 
for. Baltimore,  etc,,  R.  Co.  v.  Kleespies,  151,  157  (3). 

3.  Damages. — Cities. — Contractors. — Contracts. — ^A  contract  be- 
tween a  city  and  a  contractor,  whereby  such  contractor  prom- 
ised to  place  proper  signal  lights  at  excavations  made  by  him 
in  the  street,  imposes  upon  such  contractor  the  primary  liability 
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to  respond  for  damages  caused  by  his  failure^  the  city  being 
liable  also  to  persons  injured  thereby. 

Fleming  v.  City  of  Anderson,  343,  347  (3), 

4.  CiUea. — Remedy  Over. — Damages, — C<mtraetor8. — Judgment. 
— ^Where  a  city  is  compelled  to  pay  damages  because  of  a  con- 
tractor's negligence,  it  has  its  remedy  against  him  for  such 
damages;  and  if  he  is  given  notice  of  the  action  against  it,  he 
is  bound  by  the  judgment  rendered  therein. 

Fleming  v.  City  of  Anderson,  343,  347  (4). 

5.  Contributory,  —  Master  and  Servant,  —  Mines,  —  Whether  a 
servant  in  a  coal  mine  was  g[uilty  of  contributory  neglif^ce  in 
driving  out  of  a  cross  entry  in  a  coal  mine  into  the  main  entry 
in  the  dark  without  getting  off  of  his  car  and  trying  to  ascer- 
tain whether  any  cars  likely  to  cause  a  collision  were  coming 
in  the  main  entry,  is  a  question  for  the  jury. 

Coal  Bluff  Min.  Co,  v.  Ak&rs,  617,  623  (11). 

6.  Contributory, — Question  for  Jury, — Municipal  Corporations, — 
Whether  plaintiff  was  guilty  of  contributory  negligence  in  walk- 
ing in  the  night  along  a  sidewalk  constructed  seven  inches  above 
the  ground  and  provided  with  no  barriers  or  signal  lights,  with- 
out notice  of  such  danger,  is  a  question  for  the  jury. 

Tovhi  of  Sellersburg  v.  Ford,  94,  98  (4). 

7.  Contributory, — Street  Railroads, — Bicyclists, — It  does  not  con- 
stitute contributory  negligence,  as  a  matter  of  law,  for  a 
bicyclist  to  cross  a  street-car  track  in  the  night  without  alight- 
ing and  looking  intently  in  both  directions  to  observe  approach- 
ing cars.  Indianapolis  St,  R.  Co.  v.  Taylor,  592,  600  (8) . 

8.  Contributory, — Dangers, — Notice, — Presumptions, — Plaintiff  is 
presumed  to  see  and  heed  what  she  could  have  seen,  and  a 
failure  therein  constitutes  negligence  on  her  part. 

Indianapolis  Traction,  etc,  Co,  v.  Pressell,  472,  481  (9). 

9.  Contributory. — Knowledge  of  Defects. — Knowledge  of  a  defect 
in  a  highway  crossing,  by  a  person  driving  over  the  same  in  the 
daytime,  does  not  conclusively  render  him  guilty  of  contrib- 
utory negligence.     Chicago,  etc,  R.  Co,  v.  GaUion,  604,  610  (3) . 

10.  Contributory. — Knowledge  of  Defects. — If  a  known  danger  is 
so  great  that  an  ordinariljr  prudent  person  would  not  incur  the 
risk  thereof,  the  person  injured  thereby  is  guilty  of  contrib- 
utory negligence  as  a  matter  of  law. 

Chicago,  etc,  R,  Co,  v.  Gallion,  604,  610  (4) . 

11.  Master  and  Servant.— -Dangerous  Work. — Liability  for  Au- 
thorizing,— The  employment  of  a  person,  whether  as  servant  or 
as  independent  contractor,  to  break  iron  castings  with  dynamite 
in  a  thickly  populated  city,  making  it  unsafe  for  citizens  Using 
the  streets,  renders  the  employers  liable  for  injuries  caused  by 
negligence  in  the  conduct  of  such  work. 

Falender  v.  Blackwell,  121,  127  (3). 

12.  Proximate  Cause. — Negligence  may  be  the  proximate  cause 
of  an  injury  without  being  its  sole  or  immediate  cause. 

Baltimore,  etc,  R.  Co,  v.  Kleespies,  151,  159  (6) . 

13.  Proximate  Cause. — The  proximate  cause  of  an  injury  is  such 
a  cause  as,  without  the  intervention  of  an  unforeseen  inde- 
pendent cause,  produces  such  injury,  and  without  which  such 
Injury  would  not  have  occurred. 

Baltimore,  etc,  R,  Co,  v.  Kleespies,  151,  160  (8). 
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14.  Proximate  Cause. — What  la. — ^The  proximate  cause  of  an 
injury  is  the  respK>nsible  cause — ^the  cause  which  is  the  active, 
operative,  continuing  and  natural  source  of  the  injury. 

Pittsburgh,  etc.,  R.  Co.  v.  Cozatt,  682,  691  (4). 

15.  Railroads. — Flagmen. — Joint  Liability  for  Acts  of. — Separate 
railroad  companies  uniting  to  maintam  a  common  system  of 
signals  and  to  employ  a  flagman  at  a  common  railroad  crossing, 
are  jointly  liable  for  negligence  in  respect  to  their  common 
undertakings.   Baltimxyre,  etc.,  R.  Co.  v.  Kleespies,  151,  157  (4). 

16.  Street  Railroads. — Users  of  Other  Vehicles. — Street  railroad 
companies,  in  the  use  of  cars,  and  the  users  of  other  vehicles 
must  use  the  streets  at  all  times  with  a  proper  regard  for  the 
rights  of  one  another. 

Indianapolis  St.  R.  Co.  v.  Bolin,  169,  175  (3). 

17.  Street  Railroads. — Travelers. — A  traveler  in  a  buggy  may, 
without  contributory  negligence,  cross  a  street  car  track  in 
front  of  a  car  thereon,  where  >t  reasonably  appears  that  he 
may  pass  in  safety  if  he  and  those  in  charge  of  the  car  act 
with  reasonable  care. 

Indianapolis  St.  R.  Co.  v.  Bolin,  169,  175  (4). 

18.  Street  Railroads. — Care. — Presumptions. — ^A  traveler  on  a 
city  street  has  the  right  to  assume  that  persons  in  charge  of  a 
street  car  will  exercise  ordinary  care. 

Indianapolis  St.  R.  Co.  v.  Bolin,  169,  178  (9). 

19.  Last  Clear  Chance. — ^The  doctrine  of  "last  clear  chance"  is 
strongly  supported  by  a  wise  public  policy. 

Indianapolis  St.  R.  Co.  v.  Bolin,  169,  182  (20). 

20.  Last  Clear  Chance. — Defendant  is  liable  for  negligently  in- 
flicted injuries,  where  the  plaintiff  was  also  guilty  of  negli- 
gence, if  bv  the  use  of  ordinary  care  defendant  could  have 
avoided  sucn  injuries  after  becoming  aware  of  plaintiff's  situa- 
tion. Indianapolis  St.  R.  Co.  v.  Bolin,  169,  183  (22). 

21.  Last  Clear  Chance. — Where  the  employes  in  charge  of  a  street 
car  ran  such  car  at  a  dangerous  rate  of  speed,  and  a  traveler 
undertook  to  cross  the  track  in  front,  supposing  the  car  was 
running  at  an  ordinary  speed,  the  company  is  liable  for  injuries 
inflicted  by  the  failure  of  such  employes  to  stop  such  car  and 
thus  avoid  injury,  such  traveler  being  at  all  times  in  a  place 
where,  by  the  exercise  of  ordinary  care,  he  could  have  been  seen 
by  such  servants.     Comstock,  P.  J.,  and  Wiley,  J.,  dissenting. 

Indianapolis  St.  R.  Co.  v.  Bolin,  169,  183  (23). 

22.  Street  Railroads. — Travelers. — Question  for  Jury, — ^Whether 
a  street  railroad  company  used  ordinary  care  in  failing  to  stop 
its  car,  which  was  being  run  at  a  dangerous  speed,  in  time  to 
avoid  a  collision  with  a  traveler  crossing  its  track  in  front,  is  a 
question  for  the  jury.  Comstock,  P.  J.,  and  Wilev,  J.,  dissent- 
ing. Indianapolis  St.  R.  Co.  v.  Bolin,  169,  183  (24). 

2raWSPAPEB8- 

See  Notice;  Words  and  Phrases,  4. 

Local. — Circulation. — ^County  newspapers  are  necessarily  devoted 
to  local  interests  and  their  circulation  though  general  for  such 
a  paper  is  restricted  in  comparison  with  metropolitan  dailies. 

RiUh  V.  Ruth,  290,  293  (4). 
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After-discovered  causes  for,  constitute  an  independent  action,  see 
Action,  2;  Louisville,  etc,,  R.  Co.  v.  Vinyard,  628,  632  (4). 

Overruling  motion  for  a  change  of  venue  is  cause  for,  see  Appeal, 
14;  Bonham  v.  Doyle,  438,  441  (5),  442  (5). 

Complaint  for,  on  account  of  after-discovered  causes  does  not  pre- 
clude appeal  in  original  cause,  see  Appeal,  10;  Louisville,  etc., 
R.  Co.  V.  Vinyard,  628,  632  (3). 

Sustaining  motion  to  dismiss  an  appeal  from  the  board  of  com- 
missioners should  be  assigned  as  error  independently  and  not 
be  made  a  ground  for  a  new  trial,  see  Appeal,  16;  Kelly  v. 
Laweon,  613,  616  (1). 

Judgment  unsupported  by  the  evidence  is  contrary  to  the  law,  as 
well  as  the  evidence,  see  Attorney  and  Client;  Lupton  v. 
Taylor,  412,  419  (7). 

For  after-discovered  causes,  see  Pleading,  71;  Louisville,  etc.,  R, 
Co.  V.  Vinyard,  628,  633  (6). 

As  of  right,  change  of  judge  not  demandable,  see  Trial,  76;  Bonr 
ham  v.  DoyU,  438,  442  (6). 

1.  Motion  for, — When  Made. — A  motion  for  a  new  trial  should 
ordinarily  be  made  during  the  term  within  which  judgment  was 
rendered;  but  if  judgment  be  rendered  on  the  last  day  thereof, 
the  motion  may  be  nled  on  or  before  the  first  day  of  the  next 
term.  Louisville,  etc.,  R.  Co.  v.  Vinyard,  628,  631  (1). 

2.  After-Discovered  Causes. — Action  for. — When  Filed. — Where 
causes  for  a  new  trial  are  discovered  after  the  term  within 
which  judgment  is  rendered,  a  complaint  for -a  new  trial  may  be 
filed  within  one  year  from  the  date  of  jud^ent  and  not  later 
than  the  second  term  of  court  after  such  discovery. 

Louisville,  etc.,  R.  Co.  v.  Vinyard,  628,  632  (2). 

3.  After-Discovered  Causes. — Railroads.  —  Setting  Fires. — Evi- 
dence that  a  bam  was  burning  before  a  train  had  come  within 
a  half  mile  of  it  is  material,  in  an  action  against  the  company 
for  negligently  burning  the  barn,  and  is  not  cumulative,  where 
no  evidence  on  such  fact  was  introduced  at  the  original  hearing. 

Louisville,  etc.,  R.  Co.  v.  Vinyard,  628,  632  (5). 

4.  After-Discovered  Causes. — Granting  of,  in  Disfavor. — Courts 
do  not  favor  the  granting  of  new  trials  because  of  newly-dis- 
covered evidence,  and  will  do  so  only  on  unequivocal  evidence  of 
diligence.  Louisville,  etc.,  R.  Co.  v.  Vinyard,  628,  634  (7). 

5.  Diligence, — Railroads. — Setting  Fires. — A  new  trial  because  of 
newly-discovered  evidence  should  be  refused,  in  a  case  in  which 
a  railroad  company  was  charged  with  negligently  setting  plain- 
tiff's bam  on  fire,  where  the  newly-discovered  evidence  was  that 
of  a  neighbor  who,  to  the  knowledge  of  the  company,  was  pres- 
ent at  the  fire  and  lived  in  the  immediate  vicinity  and  the  com- 
pany had  not  asked  him  anything  about  such  fire. 

Louisville,  etc.,  R.  Co.  v.  Vinyard,  628,  634  (8). 

6.  Insurance. — Fraud  of  Agent. — Rescission. — Election. — ^A  new 
trial  because  of  insufficient  evidence  will  not  be  granted  to  an 
insurance  company,  where  there  was  some  evidence  showing 
fraud  on  the  part  of  the  company's  agent  in  obtaining  the  in- 
surance, and  also  thtit  the  company,  upon  learning  of  the  breach 
of  its  policy,  failed  to  rescind. 

Aetna  Life  Ins.  Co.  vl  Bockting,  586,  591  (12). 

Vol.  39—48 


764  INDEX 


NEW  TBIAL— Ck>]itinaed. 

7.  As  of  Right. — Partition. — Quieting  Title* — ^In  an  ordinary  suit 
for  partition,  where  the  title  is  not  put  in  issue,  a  new  trial  as 
of  right  cannot  be  demanded.      Bonnam  v.  Doyle,  434,  435  (1). 

8.  As  of  Right. — Truets. — In  a  suit  by  plaintiff  against  her  step- 
father to  establish  a  trust  in  land,  although  the  title  to  such 
land  is  in  controversy,  a  new  trial  as  of  right  cannot  be  de- 
manded, whether  such  trust  be  express,  resulting  or  con- 
structive. Bonham  v.  Doyle,  434,  436  (2). 

9.  As  of  Right — Joinder  of  Causes. — ^Where  two  causes  are 
joined,  in  one  of  which  a  new  trial  as  of  right  is  not  d^nand- 
able,  a  new  trial  as  of  right  is  not  demandable  as  to  the  other. 

Bonham  v.  Doyle,  434,  438  (3). 

10.  As  of  Right. — Cross-Complaint. — Issues. — A  new  trial  as  of 
right  is  not  demandable  on  a  cross-complaint  asking  partition 
and  for  the  establishment  of  a  trust  in  land,  where  the  issues 
made  thereon  as  to  title  are  not  separable  from  the  other  issues 
in  the  case.  Bonham  v.  Doyle,  434,  438  (4). 

NON  EST  FAOTXTM- 

See  Pleadincl 
NOnOE- 

See  Estoppel;  Negugence;  Service. 

1.  Divorce. — Nonresident. — Publication. — Newspapers. — ^Creneral 
Circulation.** — A  nonresident  notice  published  in  a  county  news- 
paper, printed  in  an  unincorporated  village  of  500  or  600  in- 
habitants, and  having  a  circulation  of  over  500  copies,  over  half 
of  which  is  in  two  townships,  and  the  remainder  in  the  other 
townships  and  in  several  outside  states,  and  containing  local 
and  general  news,  is  sufficient  under  §1048  Bums  1901,  §1036 
R.   S.   1881,   such   newspaper  being  of  "general   circulation" 

•   within  the  meaning  of  such  statute. 

Ruth  V.  Ruth,  290,  293  (2). 

2.  Obscure  Newspaper. — Intention. — Notices  of  sale  and  the  like, 
published  In  an  oDScure  newspaper  not  circulated  in  the  inter- 
ested locality,  and  with  the  mtention  to  avoid  notice  to  those 
interested,  are  voidable,  though  the  letter  of  the  statute  has  been 
observed.  Ruth  v.  Ruth,  290,  294  (5). 

NUISANCES- 

Towns  cannot  authorize,  see  Municipal  Corporations,  4;  State 
V.  Stoner,  104,  106  (2). 

Obstruction  of  watercourse,  see  Railroads,  14-23;  Graham  v.  Chi- 
cago, etc.,  R.  Co.,  294. 

OFFI0EB8— 

Of  private  corporations,  liability  for  ultra  vires  acts  of,  see  Cor- 
porations; Breinig  v.  Sparrow,  455,  467  (16). 

Counties  cannot  recover  illegal  fees  collected  by  clerks  from  third 
parties,  see  Counties,  2;  State,  ex  reL,  v.  Williams,  376,  379 
(1). 

Illegal  fees  of,  recoverable,  see  Fees  and  Salaries;  State,  ex  reL, 
V.  Williams,  ZIQ,  381  (3). 
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Clerks. — Sureties. — Sureties  on  official  bonds  cannot  be  held  liable 
to  the  county  for  illegal  fees  collected  by  the  clerk  of  the  circuit 
Court,  and  also  to  the  parties  making  such  payments,  and  the 
fact  that  the  individual  claimants  are  barred  by  limitations 
gives  the  county  no  right  to  such  fees. 

State,  ex  rel.,  v.  WUUame,  376,  881  (4). 

OrL  AND  GAS  LEASES- 

See  Contracts,  10-12;  Puritan  Oil  Co.  v.  Myers,  695. 

OPINIONS- 

See  Evidence,  21,  22. 

OYBBBVLBD  0A8B8- 

See  Cases. 

PABENT  AND  OHTLD- 

Custody, — Rights  of  State. — Parents  are  the  lawful  custodians  of 
their  children;  but  when  their  conduct  renders  them  unfit  to 
have  such  custody,  it  is  the  du^  of  the  state  to  intervene. 

Dinson  v.  Drosta,  482,  434  (3). 

PABTIES- 

See  Abatement  and  Revival;  Bastardy;  Judgment. 

Death  of,  before  appeal,  see  Appeal^  45,  46. 

Service  on  guardian  officially  is  not  service  personally,  see  Ap- 
peal, 47;  Hurst  v.  Hawkins,  467,  470  (7). 

As  to  joinder  of  executor  and  remaindermen  in  suit  to  enjoin  life 
tenant  from  committing  waste,  see  Appeal,  44;  Cross  v.  Hen- 
dry, 246,  248  (1). 

A  different  appellee  cannot  be  substituted  after  expiration  of  year 
for  appeal,  see  Appeal,  15;  Hurst  v.  Hawkins,  467,  470  (6). 

One  liquor  remonstrant  cannot  assign  error  on  behalf  of  himself 
and  all  other  remonstrators,  where  such  other  remonstrators 
were  not  parties  to  the  record,  see  Appeal,  13;  Miller  v. 
Givens,  40. 

One  party  to  a  joint  judgment  cannot  complain  of  err<Jrs  com- 
mitted against  other  party  thereto,  see  Appeal^  11;  Denke- 
waiter  v.  Wilson,  289. 

Questions  presentable  by  one  joint  defendant,  see  Appeal,  5; 
Baltimore,  etc.,  R.  Co.  v.  Kleespies,  151,  165  (17). 

Judgment  without  adversary  parties  cannot  be  res  judicata,  see 
Judgment,  34;  Gooding  v.  State,  ex  rel.,  42,  48  (5). 

Failure  to  name  in  body  of  complaint  not  fatal,  where  names  are 
set  out  in  caption,  see  Pleading,  13;  Indianapolis  St.  R.  Co.  v. 
Coyner,  510,  511  (1). 

1.  Injury. — Necessity  of. — Counties. — Clerks. — Illegal  Fees. — A 
county  has  no  interest  in  illegal  fees  charged  and  collected 
from  third  parties  by  the  clerk  of  the  circuit  court,  since  such 
fees  would  not  legally  belong  to  the  county. 

StaU,  ex  rel,  v.  Williams,  376,  380  (2). 

2.  Quieting  Title. — Husband  and  Wife. — The  wife,  owning  only 
an  inchoate  interest  in  her  husband's  land,  is  not  a  necessarv 
plaintiff  with  the  husband  in  a  suit  to  quiet  the  title  to  such 
land.  Puritan  Oil  Co.  v.  Myers,  695,  697  (2),. 
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PABTITION— 

New  trial,  as  of  right,  not  demandable  in  ordinary  partition  suits, 
see  New  Trial,  7;  Bonham  v.  Doyle,  434,  435  (1). 

PABTKEBBHIP— 

See  Set-Off  and  Counterclaim. 

A  firm  of  attorneys  constitutes,  see  Contracts,  3;  Lupton  v. 
Taylor,  412,  416  (2). 

Demand  upon  one  member  is  demand  upon  all,  see  Demand;  Lup- 
ton V.  Taylor,  412,  419  (9). 

1.  Members, — Contracts, — Attorney  and  Client — Employment  of 
a  member  of  a  firm  of  attorneys  is  an  employment  of  the  entire 
firm;  and  the  collection  of  money,  or  deceit  practiced,  by  one  of 
such  firm,  binds  all.  Lupton  v.  Taylor,  412,  419  (8). 

2.  Definition. — "Partnership"  imports  "the  relation  subsisting 
between  two  or  more  persons  who  have  contracted  together  to 
share  as  common  owners  the  profits  of  the  business  carried  on 
by  all  or  any  of  them  on  behalf  of  all  of  them." 

Breinig  v.  Sparrow,  455,  460  (2). 

3.  Intention. — The  fundamental  question  in  determining  whether 
a  partnership  exists,  is  to  ascertain  the  real  intention  of  the 
parties.  Breinig  v.  Sparrow,  456,  460  (3). 

4.  Intention. — How  Ascertained. — The  real  intention  of  parties  to 
create  a  partnership  is  to  be  deduced  from  all  of  their  acts;  and 
their  purpose  not  to  create  a  partnership,  though  eicpressed  in 
terms,  is  not  controlling,  where  the  facts  are  otherwise. 

Breinig  v.  Sparrow,  455,  460  (4). 

5.  Test. — Profits. — The  true  test  of  a  partnership  is  the  parties' 
co-ownership  of  the  profits  as  proprietors  of  the  business. 

Breinig  v.  Sparrow,  455,  461  (5). 

6.  Partners. — Estovpel. — A  person  who  knowingly  suffers  himsdf 
to  be  represented  as  a  partner  is  estopped  to  assert  the  con- 
trary to  one  who  was  induced  thereby  to  extend  credit  to  the 
firm.  Breinig  v.  Sparrow,  455,  461   (6). 

7.  Partners. — Estoppel. — Indemnity, — A  person  holding  himself 
out  as  a  partner,  though  the  creditor  knew  that  suoi  person 
was  to  be  indemnified  by  the  real  partners,  is  estopped  to  deny 
that  he  was  a  partner,  but  is  primarily  liable  to  such  creditor, 
the  indemnitors  being  liable  to  him. 

Breinig  v.  Sparrow,  455,  461  (8). 

8.  Parties. — Corporations. — A  corporation  has  no  power  to  enter 
into  a  partnership,  unless  its  charter  or  the  statute  confers 
same.  Breinig  v.  Sparrow,  455,  462  (9). 

9.  Corporations. — Estoppel. — A  corporation,  though  it  may  not 
lawfully  become  a  partner,  is  estopped  to  deny  that  it  is,  in  an 
action  by  a  third  person  against  it  for  the  enforcement  of  a 
contract  made  for  the  furtherance  of  the  objects  of  its  crea- 
tion. Breinig  v.  Sparrow,  455,  462  (10). 

10.  Street  Railroads. — Electric  Parks. — A  contract  by  a  partner- 
ship, of  which  a  street  railroad  company  was  a  member,  to  con- 
struct the  buildings  for  an  "electric  park,"  one  motive  being 
the  increase  of  such  company's  traffic,  renders  such  company 
liable,  by  estoppel,  for  the  cost  of  such  construction. 

Breinig  v.  Sparrow,  455,  462  (11). 
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11.  Street  Railroads, — Electric  Parka. — A  street  railroad  com- 
pany which  contracts  with  owners  of  an  ''electric  park"  to  assist 
them  in  constructing  such  park,  in  consideration  of  a  share  in 
the  profits  to  be  derived,  is  liable  to  the  building  contractors 
of  such  parky  though  it  has  no  interest  in  the  ownership  thereof. 

Breinig  v.  Sparrow,  455,  463  (13). 

12.  Street  Railroads,  —  Electric  Parks.  —  Contracts. — Construc- 
tion by  Acts, — ^A  contract  by  which  a  street  railroad  company 
was  to  give  help  and  assistance  to  the  owners  of  an  ''electric 
park''  in  consideration  of  certain  profits,  will  be  construed  in 
the  light  of  the  subsequent  conduct  of  the  parties,  in  determin- 
ing what  was  meant  thereby. 

Breinig  v.  Sparrow^  455,  464  (14). 

13.  Street  Railroads, — Estoppel. — Where  a  street  railroad  com- 
pany enters  into  a  contract  with  the  owners  of  an  "electric  park" 
to  give  assistance  in  the  construction  of  necessary  buildings, 
because  of  which  plaintiff  constructed  such  buildings,  largely 
under  the  direct  supervision  of  the  officers .  of  such  company, 
such  company  cannot  be  heard  to  deny  its  liability  therefor. 

Breinig  v.  Sparrow,  455,  464  (15). 

14.  Final  Settlement — Omitted  Property, — Ownership. — ^Where 
a  partnership  is  dissolved  by  the  death  of  a  partner,  and  its 
business  affairs  are  wound  up  and  final  settlement  is  made,  in 
court,  partnership  property  omitted  from  such  settlement  be- 
longs to  such  partners  or  their  representatives,  as  joint  tenants 
or  tenants  in  common.  Schnell  v.  Schnell,  556,  560  (3). 

15.  Surviving  Partners, — Final  Settlement. — Res  Judicata. — The 
final  settlement  of  the'  business  of  a  partnership  dissolved  by 
the  death  of  a  partner,  does  not  discharge  the  widow,  who  was 
sole  devisee  and  legatee  of  the  deceased  partner,  from  account- 
ing to  the  other  partner  for  his  half  of  a  debt  due  from  her  to 
such  firm;  and  such  sum  may  be  collected  without  setting  aside 
such  partnership  settlement.      Schnell  v.  Schnell,  556,  561  (5). 

16.  Accounting. — Settlement. — Suits  against  Third  Parties. — In 
an  action  against  a  third  party  on  account  of  matters  growing 
out  of  a  partnership,  such  third  party  can  raise  no  objection 
on  the  ground  that  there  has  been  no  final  settlement  and  ac- 
counting between  the  partners.     Schnell  y,  Schnell,  556,  563  (6). 

17.  Dissolution, — Settlement, — Omitted  Debts  Due  from, — Lia- 
bility,— ^Where  the  affairs  of  a  partnership,  on  dissolution  by 
the  death  of  a  member,  are  wound  up  in  court,  such  settlement 
does  not  discharge  a  debt  due  from  said  firm,  but  the  members 
thereof  are  liable  the  same  as  before  such  settlement. 

Schnell  v.  Schnell,  556,  566  (10). 

18.  Debts, — Priorities. — ^In  case  of  the  insolvency  of  a  partner- 
ship or  of  a  member  thereof,  equity  intervenes  and  gives  part- 
nership debts  priority  in  the  partnership  property,  and  indi- 
vidual debts  priority  in  the  property  of  the  individual. 

Schnell  v.  Schnell,  556,  566  (11). 

19.  Payment  of  Debts  by  Partner, — Contribution. — ^Where  one 
partner  is  compelled  to  pay  a  partnership  debt,  he  is  entitled 
to  contribution  from  the  other  partners. 

Schnell  v.  Schnell,  556,  567  (12). 
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20.  Debts  of. — Wills. — Charge  to  Pay  Debts. — Liability  for.— A 
will  charging  a  devisee  and  legatee  with  the  payment  of  tes- 
tator's debts,  when  accepted,  makes  her  personally  liable  for 
testator's  share  of  a  partnership  debt. 

Schnell  v.  SchneU,  556,  567  (13). 

21.  Surviving  Partners.  —  Final  Settlement.  —  Setting  Aside. — 
AppeaL — ^Where  the  administratrix  of  the  estate  of  a  deceased 
partner  sues  to  set  aside  the  final  settlement  of  the  surviving 
partner,  and  the  court  in  such  suit  tries  the  merits  of  the 
charges  of  wrongful  conduct  of  such  surviving  partner,  but 
finds  that  such  charges  cannot  be  maintained,  the  decree  of  the 
trial  court  refusing  to  set  aside  such  settlement  will  not  be  dis- 
turbed on  appeal,  since,  if  set  aside,  the  administratrix  would 
not  be  benefited.  Corbin  v.  HiU,  651. 

PAYMENT- 

In  part,  effect  of,  on  contract  to  extend  redemption  period,  see 
Contracts,  16;  Williams  v.  Hoffman,  315,  322  (5). 

PBNSIOirS- 

For  police,  see  Municipal  Corporations,  8,  9;  Statutes,  7; 
Words  and  Phrases,  6. 

Complaint  for  police  pension,  see  Pleading,  56;  Hutehens  v. 
Covert,  382,  392  (8). 

PHYSICIANS  AND  STTSOBONS- 

May  give  opinions  in  evidence,  see  Evidence,  22;  Indianapolis, 
etc.,  R.  Co.  V.  Bennett,  141,  144  (4). 

PLEADINO- 

See  Abatement;  Judgment;  Set-Off  and  Counterclaim. 

As  to  changing  cause  of  action  by  amendment,  see  Action,  1; 
Fleming  v.  City  of  Anderson^  343,  345  (2). 

Amendments  permitted  where  cause  of  action  would  not  be 
changed,  see  Amendments,  2;  Fleming  v.  City  of  Anderson, 
343,  349  (7). 

As  to  joinder  of  executor  and  remaindermen  in  suit  to  oijoin  life 
tenant  from  committing  waste,  see  Appeal,  44;  Cross  v.  Hendry, 
246,  248  (1). 

Where  defendant  failed  to  perform  its  part  of  the  contract, 
plaintiff  may  recover  on  the  quantum  meruit  for  services  per- 
formed, see  Contracts,  23;  Cleveland,  etc.,  R.  Co.  v.  Scott,  420, 
431  (7). 

Where  an  insurance  company  secures  settlement  by  fraud, 
beneficiary  may  sue  in  tort  or  on  contract,  see  Insurance,  2; 
Supreme  Council,  etc.,  v.  Apm^xn,  670,  675  (4). 

Elements  of  negligence,  see  Negligence,  1. 

Where  two  causes  are  joined^  a  new  trial,  as  of  right,  cannot  be 
granted,  where  such  new  trial  is  not  demandable  in  one  of  them, 
see  New  Trial,  9;  Bonham  v.  Doyle,  434,  438  (3). 

Equitable  lien  may  be  answered  in  replevin  case,  see  .Replevin, 
3,  4;  Reardon  v.  Higgins,  363. 
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When  process  on  cross-complaint,  unnecessary,  see  Process; 
Eiaman  v.  Whalen,  350,  355  (6). 

1.  Answer, — Ownership  of  Note, — Inferences. — ^An  answer  which 
shows  that  plaintiff  obtained  possession  of,  collected  and  re- 
tained the  proceeds  of^  a  note  executed  to  defoidant  and  his 
partner,  but  which  fails  to  show  how  plaintiff  obtained  such 
possession,  is  bad,  since  the  inference  against  the  pleader  is, 
that  plaintiff  came  into  possession  lawfully,  by  assignment,  and 
that  it  was  her  property.  Schnell  v.  Schnell,  566,  564  (8). 

2.  Non  est  Factum. — What  it  Admits. — The  failure  to  file  a  plea 
of  non  est  factum  conclusively  admits  the  execution  of  the  con- 
tract sued  upon.      Van  Camp  v.  City  of  Huntington,  28,  36  (3)  • 

3.  Non  est  Factum. — Failure  to  Plead.-— Contracts. — Damages. — 
The  failure  to  file  a  plea  of  non  est  factum  to  a  complaint  for 
damages  for  breach  of  a  contract  does  not  preclude  defendant 
from  contesting  the  amount  of  damages. 

Van  Camp  v.  City  of  Huntington,  28,  36  (4). 

4.  Affirmative  Answers. — Burden  of  Proof. — Where  no  general 
denial  to  the  complaint  is  filed^  the  buraen  is  upon  defendant 
to  establish  the  alle^tions  of  his  affirmative  answers,  the  truth 
of  the  complaint  being  conceded. 

Aetna  Life  Ins.  Co.  v.  Bockting,  586,  589  (2). 

5.  Answer. — Insurance. — Brea>ch  of  Void  Clause. — Election. — An 
answer,  in  an  action  on  an  insurance  policy,  that  assured  made 
certain  misrepresentations  and  that  by  reason  thereof  the 
policy  was  rendered  void  by  its  terms,  is  insufficient,  since  it 
fails  to  show  an  election  by  the  company  to  avoid  the  policy  on 
account  of  such  breach  and  fails  to  show  a  return  of  the  un- 
earned  premium.    Aetna  Life  Ins.  Co.  v.  Bockting,  586,  589  (4) . 

6.  Insufficient  Answer. — Insufficient  Reply, — A  bad  reply  is  good 
enough  for  a  bad  answer. 

Aetna  Life  Ins.  Co.  v.  Bockting,  586,  589  (6). 

7.  Argum^entative  Denial. — Demurrer. — ^It  is  not  erroneous  to 
overrule  a  demurrer  to  a  reply  consisting  of  an  argumentative 
denial  of  the  answer. 

Aetna  Life  Ins.  Co.  v.  Bockting,  586,  590  (7). 

8.  Argumentative  Denial.-— Confession. — An  argumentative  de- 
nial cannot  be  construed  as  a  confession  of  the  facts  denied. 

Aetna  Life  Ins,  Co.  v.  Bockting,  586,  590  (8). 

9.  Answer  of  Settlement,  —  Reply  of  No  Consideration.  —  De* 
murrer. — Burden  of  Proof. — Overruling  a  demurrer  to  a  para- 
g^ph  of  reply  of  no  consideration  to  an  answer  of  payment 
and  settlement  is  not  reversible  error,  where  a  reply  in  denial 
is  also  filed,  the  burden  of  proof  of  payment  and  settlement 
being  on  defendant,  and  all  evidence  on  the  question  of  con* 
sideration  being  admissible  under  such  denial. 

Indiana  Union  Traction  Co.  v.  McKinney,  86,  90  (5). 

10.  Answer  of  Settlement — Reply  of  Non  est  Factum. — Suffi- 
ciency.— A  reply  of  non  est  factum,  the  facts  being  set  out  in 
detail,  to  an  answer  of  settlement  and  satisfaction  by  the  re- 
ceipt of  a  check,  sufficiently  denies  the  receipt  and  indorsement 
of  the  check  for  the  purposes  set  out  in  the  answer. 

Indiana  Union  Traction  Co.  v.  McKinney,  86,  91  (6) . 

11.  Answer.—Exhibits. — Checks. — A  check  set  out  as  an  exhibit 
in  an  answer  of  payment  and  settlement,  is  a  part  of  such 
answer.     Indiana  Union  Traction  Co.  v.  McKinney,  86,  92  (7). 
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12.  Irtauffieient  Complaint, — Insuffleient  Answer. — ^A  bad  answer 
is  good  enough  for  a  bad  complaint. 

Bonham  v.  Doyle,  438,  441  (4). 

13.  Complaint. — Failure  to  Name  Defendant  in  Body  of. — The 
failure  of  tiie  plaintiff  to  name  the  defendant  in  the  body  of 
the  complaint  is  not  necessarily  fatal,  where  the  name  is  set 
out  in  the  caption. 

Indianapolis  St.  R.  Co.  v.  Coyner,  510,  511  (1). 

14.  ComplainL — Overruling  Demurrer  to. — Special  Findings. — 
Overruling  a  demurrer  to  the  complaint  is,  but  sustaining  a 
donurrer  is  not,  immaterial  where  there  is  a  special  finding 
of  facts  and  conclusions  of  law. 

Eisman  v.  Whalen,  350,  353  (1). 

15.  Complaint.  —  Fiduciary  Relations.  —  How  Shown.  —  A  com- 
plaint merely  showing  that  plaintiff  was  a  step-daughter  of 
d^endant  does  not  show  a  fiduciary  relationship,  the  presump- 
tion being  that  plaintiff  was  of  age;  but  where  the  facts  al- 
leged show  that  defendant  occupied  a  fiduciary  relation  toward 
plaintiff,  defendant  becomes  in  equity  a  trustee. 

Bonham  v.  Doyle,  438,  440  (3). 

16.  Complaint, — Contracts. — Justices  of  the  Peace. — Practice. — 
Under  $1529  Bums  1901,  U461  R.  S.  1881,  a  copy  of  the  orig- 
inal instrument  sued  upon,  filed  with  the  justice  of  the  peace, 
is  a  sufficient  complaint.  Cordes  v.  Bailey,  83,  84  (1). 

17.  Complaint.  —  Contracts.  —  EsShibits.  —  Injunction.  —  Specific 
Performance. — Gas  and  Oil. — ^A  complaint  for  an  injunction  to 
prevent  defendants  from  cutting  off  plaintiff's  supply  of  gas, 
although  sounding  in  tort,  must  set  out  plaintiff's  contract  for 
such  supply  of  gas,  such  complaint  being  substantially  for  spe- 
cific performance  and  founded  upon  a  written  contract.  El- 
wood,  etc.,  Oil  Co.  V.  Glaspy,  38  Ind.  App.  634,  followed. 

Elwood,  etc..  Oil  Co.  v.  KtUlman,  39. 

18.  Complaint. — Injunction. — Free  Gravel  Roads. — Acceptance. 
— Statutes. — A  complaint  by  a  county  taxpayer  to  prevent  the 
board  of  commissioners  from  using  county  funds  in  defense  of 
an  action  against  such  board  to  recover  the  contract  price  of 
the  construction  of  a  free  gravel  road  is  bad,  where  it  fails  to 
allege  that  such  board  has  accepted  such  road  as  completed,  pay- 
ment beine  unauthorized  by  (6928  Bums  1897,  Acts  1895,  p. 
143,  §3,  unless  such  road  has  been  so  received. 

Board,  etc.,  v.  Branaman,  193,  197  (4). 

19.  Complaint. — Injunction. — Waste. — Wills. — Evidence. — A  com- 
plaint to  enjoin  the  life  tenant  of  devised  lands  from  conunit- 
ting  waste  is  not  founded  upon  the  will,  and  it  is  not  a  neces- 
sary exhibit,  such  will  being  mere  evidence  of  plaintiff's  rights. 

Cross  V.  Hendry,  246,  249  (2). 

20.  Complaint. — Insurance  Premiums, — Void  Policies. — A  com- 
plaint for  the  recovery  of  premiums  paid  on  a  void  policy  is 
not  founded  upon  such  policy,  and  such  i)olicy  is  not  a  necessary 
part  of  such  complaint. 

American  Mut.  Life  Ins.  Co.  v.  Mead,  215,  218  (1). 

21.  Complaint. — Insurance. — Insurable  Interest. — Mother-in-law. 
— A  complaint  merely  showing  that  plaintiff  took  out  a  policy 
of  insurance  on  the  life  of  his  mother-in-law,  afiirmatively 
shows  that  such  policy  was  void  ab  initio, 

American  Mut  Life  Ins.  Co.  v.  Mead,  215,  218  (2). 
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22.  Complaint. — Insurable  Interest — Assent  of  Assured. — Stat- 
utes,— ^A  complaint  for  the  recoverv  of  premiums  paid,  on  a  void 
insurance  policy,  which  fails  to  allege  that  the  mother-in-law, 
upon  whose  life  the  policy  was  issu^,  had  knowledge  thereof, 
is  bad,  since  by  §4902  Bums  1901,  Acts  1883,  p.  203,  §6,  a  mu- 
tual life  policy  whose  premiums  are  paid  by  another  who  has 
no  insurable  interest  in  assured's  life  is  invalid,  unless  consent 
thereto  is  given  in  writing  by  assured. 

American  Mut.  Life  Ins.  Co.  v.  Mecui,  215,  219  (3). 

23.  Complaint. — Conclusions. — Insurance. — ^An  allegation,  in  a 
complaint  for  the  recovery  of  premiums  paid  on  a  void  life 
policy,  that  "plaintiff  had  no  insurable  interest  in  the  life  in- 
sured," is  a  mere  conclusion  and  must  be  disregarded. 

American  Mut.  Life  Ins.  Co.  v.  Mead,  215,  219  (4). 

24.  Complaint.  —  Insurance.  —  Void. — Recovery  of  Premiums. — 
Freedom  from  Fault. — ^A  complaint  by  the  person  paying  pre^ 
miums  on  a  void  insurance  policy,  to  be  sufficient,  must  snow 
that  he  was  not  puilty  with  the  company  in  reference  to  such 
policy.  American  Mut.  Life  Ins.  Co.  v.  Mead,  215,  221  (8). 

25.  Complaint. — Insurance. — Void. — Recovery  of  Premiums. — A 
complaint  showing  that  plaintiff  took  out  a  life  i>olicy  on  his 
mother-in-law;  that  the  company  after  the  first  payment  re- 
quired him  to  increase  his  premmm  payment,  and  that  he  be- 
lieved the  policy  was  valid^  is  insufficient,  since  it  does  not 
absolve  him  from  wrongful  conduct  in  relation  to  such  policy. 

American  Mut.  Life  Ins.  Co.  v.  Mead,  215,  222  (9). 

26.  Complaint. — Insurance. — Void. — Recovery  of  Premiums. — A 
complaint  showing  that  defendant  company  solicited  the  plain- 
tiff to  take  a  life  policy  on  his  mother-in-law;  that  defendant 
represented  to  him  that  such  a  policy  would  be  valid,  and  that, 
believing  such  representation,  he  accepted  same;  that  he  per- 
formed all  of  the  conditions  on  his  part  and  that  the  jpolicy 
was  void,  as  defendant  knew,  because  of  his  want  of  an  in- 
surable interest,  is  insufficient,  since  plaintiff  is  not  shown  to 
be  sufficiently  free  from  wrong  in  reference  to  such  policy. 

American  Mut.  Life  Ins.  Co.  v.  Mead,  215,  223  (11). 

27.  Complaint.  —  Insurance.  —  Contracts.  —  Discharge. — A  com- 
plaint which  counts  upon  an  insurance  policy  and  which  shows 
a  discharge  thereof  by  the  plaintiff,  is  oad. 

Supreme  Council,  etc.,  v.  Apm>an,  670,  674  (1). 

28.  Complaint.  —  Cancelation.  —  Fraud. — Contracts. — Considera- 
tion.— Return. — ^A  complaint  for  the  cancelation  of  a  compro- 
mise agreement^  because  of  defendant's  fraud  in  its  procure- 
ment, must  allege  a  return  or  tender  of  the  consideration  re- 
ceived. Suprems  Council,  etc.,  v.  Apman,  670,  674  (3). 

29.  Facts. — Fraud. — A  complaint  for  fraud  must  state  the  facts 
constituting  the  fraud. 

Supreme  Council,  etc.,  v.  Apman,  670,  675  (5) . 

30.  Complaint.  —  Insurance. — Release. — Fraud. — How  Alleged. — 
In  an  action  to  recover  damages  for  defendant  insurance  asso- 
ciation's fraudulent  procurement  of  plaintiff's  release  of  an 
insurance  i>olicy,  it  is  not  sufficient  to  show  that  the  fraud  was 
that  of  an  officer  of  such  association,  but  it  must  be  alleged  as 
having  been  committed  by  the  defendant. 

Supreme  Council,  etc.,  v.  Apman,  670,  679  (8). 
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31.  Complaint.  —  Negligence.  —  Questions  of  Foot  —  Where  the 
facts  shown  in  a  complaint  for  the  killing  of  stock  by  an  inter- 
urban  railroad  company  do  not  constitute  negligence  per  se, 
but  the  allegation  is  that  such  acts  were  negligently  done,  the 
question  of  neeligence  is  one  of  ultimate  fact. 

Campbell  v.  Indianapolis,  etc.,  Traction  Co.,  66,  72  (6). 

82.  Complaint.  —  Interurban  Railroads.  —  Injuring  Stock. — Con^ 
tact. — A  complaint  showing  that  defoidant  interurban  railroad 
company  failed  to  fence  its  right  of  way:  that  plaintifiTs  horse 
strayed  ui)on  its  track;  that  defendant^  by  its  car,  fri^tened 
the  horse  and  chased  it  into  a  bridge  whereby  it  was  injured, 
is  sufficient,  without  alleging  that  the  car  struck  such  horse. 
Jefferaonville,  etc.,  R.  Co.  v.  Dunlap,  112  Ind.  93,  and  Childers 
V.  Louisville,  etc.,  R.  Co.,  12  Ind.  App.  686,  distinguished. 

Campbell  y.  Indianapolis,  etc..  Traction  Co,,  66,  72  (7). 

33.  Complaint.  —  Injuries  to  Stock.  —  Interurban  Railroads. — 
Negligence. — ^A  complaint  against  an  interurban  railroad  com- 
pany for  the  negligent  injury  of  stock  must  allese  an  excuse 
for  failing  to  confine  such  stock  on  plaintiff's  land. 

Campbell  v.  Indianapolis,  etc..  Traction  Co.,  66,  73  (9). 

34.  Complaint.  —  Negligence. — General  Allegations. — Interurban 
Railroads.  —  Carriers.  —  A  complaint  by  a  passenger  alleging 
that  the  defendant  interurban  railroad  company  negligently 
approached  a  switch  at  a  high  and  dangerous  rate  of  spe^  and 
negligently  ran  into  such  switch  at  such  speed,  thereby  inflict- 
ing injuries  upon  plaintiff,  states  a  cause  of  action. 

Indiana  union  Traction  Co.  v.  McKinney,  86,  89  (1). 

85.     Negligence.  —  General  Allegations.  —  Evidence. — A  general 
allegation  in  the  complaint  that  an  act  was  negligently  done 
is  sufficient  as  against  a  demurrer;  and  the  specific  acts  con- 
stituting the  ne^igence  may  be  given  in  evidence  thereunder. 
Indiana  Union  Traction  Co.  v.  McKinney,  86,  90  (2). 

36.  Complaint.  —  Negligence.  —  Interurban  Railroads.  —  Derail- 
ment of  Car. — ^A  complaint  by  a  passenger  alleging  that  de- 
fendant interurban  railroad  company  negligently  ran  its  car 
into  a  switch  at  a  dangerous  rate  of  speed,  thereby  derailing 
the  car  and  causing  plaintiff's  injuries,  is  sufficient  to  show 
negligence  in  such  derailment  of  the  car. 

Indiana  Union  Traction  Co.  v.  McKinney,  86,  90  (3). 

87.  Complaint.  —  Carriers. — Passengers. — Relationship. — ^A  com- 
plaint showing  that  plaintiff  took  passage  on  defendant  inter- 
urban railroad  company's  car  at  Indianapolis  to  be  carried  to 
Anderson  sufficiently  shows  the  relation  of  passenger  and  car- 
rier. 

Indiana  Union  Traction  Co.  v.  McKinney, Be, 90  (4), 92  (4). 

38.  Complaint. — Damages. — Collisions. — Interurban  Railroads. — 
A  complaint  showing  that  an  interurban  railroad  company's 
track,  ^or  the  track"  used  by  it,  lies  on  a  certain  street;  that 
plaintiff's  horse  shied  and  ran  upon,  "or  near  said  track,"  and 
that  while  said  horse  was  on  "or  near  said  track"  defendant's 
employes  who  saw  "or  could  have  seen"  said  horse  negligently 
ran  defendant's  car  against  said  horse,  thereby  inflicting  in- 
juries to  plaintiff's  damage,  states  a  cause  of  action. 

Indianapolis,  etc.,  Traction  Co.  v.  Henderson,  324,  328  (8)« 
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39.  Complaint, — Initial  Attack  an  Appeals — ^A  complaint,  attacked 
for  the  first  time  on  appeal,  is  sufficient  if  it  states  facts  suffi- 
cient to  bar  another  action  for  the  same  cause. 

Aetna  Life  Ins,  Co.  v.  Bockting,  586,  588  (1). 
Indianapolis  St.  R.  Co.  v.  Coyner,  510, 511  (2). 

40.  Complaint. — Action  upon  Judgment. — ^A  complaint  to  oiforce 
^  judgment  of  a  sister  state,  which  sets  out  such  judgment  and 
alleges  that  the  court  rendering  same  had  jurisdiction  over  the 
parties,  is  sufficient.  Roberts  v.  Leutzke,  577,  579  (1). 

41.  Complaint. — Negligence. — Duty. — 6ow  Alleged., — An  aver- 
ment in  a  complaint  that  it  was  defendant's  duty  to  do  certain 
things  is  merely  a  conclusion,  good  pleading  requiring  the  facts 
from  which  the  duty  arises  to  be  set  out. 

Coal  Bluff  Min.  Co.  v.  Akers,  617,  620  (2). 

42.  Complaint. — Master  and  Servant. — Safe  PUice. — ^A  complaint 
foe  the  negligence  of  the  master,  which  states  facts  from  which 
such  master's  breach  of  a  non-delegable  duty  to  provide  a  safe 
place  may  be  inferred,  is  good. 

Coal  Bluff  Min.  Co.  v,  Akers,  617,  620  (3). 

43.  Complaint. — Master  and  Servant. — Safe  Place. — Mines. — ^A 
complamt  by  the  servant,  showing  that  he  was  employed  to  haul 
coal  out  of  the  cross-entries  in  a  coal  mine;  that  the  master 

*  failed  to  provide  any  flagman  or  signal  to  prevent  a  collision 
between  him  and  the  main-entry  haulers;  that  because  thereof, 
plaintiff,  without  any  notice,  and  in  the  darkness,  came  in  col- 
lision with  a  main-entry  hauler  and  sustained  injuries  thereby, 
states  a  cause  of  action. 

Coal  Bluff  Min.  Co.  v.  Akers,  617,  620  (4). 

44.  Complaint. — Master  and  Servant. — Safe  Place. — Alternative 
Allegations. — A  complaint  by  a  servant  in  a  coal  mine,  alleging 
that  defendant  neglected  to  station  a  watchman  at  the  junction 
ol  the  cross-entry  road  with  the  main-«itry  road,  or  to  pro- 
vide any  system  of  signals,  and  that  no  precautions  whatever 
were  taken  to  prevent  a  collision  between  the  drivers  on  the 
two  roads,  sufficiently  shows  that  neither  a  watchman  nor  a 
system  of  signals  was  provided. 

Coal  Bluff  Min.  Co.  v.  Akers,  617,  621  (5). 

45.  Complaint,  —  Master  and  Servant. — Assumption  of  Risk. — A 
complamt  showing  that  the  servant  was  employed  to  haul  coal 
out  of  a  cross  entry  in  a  coal  mine;  that  no  watchman  nor 
system  of  signals  was  provided  to  prevent  a  collision  between 
such  servant  and  the  haulers  in  the  main  entry;  that  because 
thereof  such  servant,  without  any  notice  that  a  watchman  or 
such  svstem  of  signals  had  not  been  provided,  received  injuries 
in  such  a  collision,  does  not  show  that  such  servant  assumed 
such  risk.  Coal  Bluff  Min.  Co.  v.  Akers,  617,  622  (6). 

46.  Complaint.  —  Duty.  —  Failure  to  Perform.  —  Inference  of 
Knowledge. — ^Where  a  complaint  alleges  that  defendant  failed 
to  do  an  act  which  it  was  its  duty  to  perform,  knowledge  of  its 
failure  is  inferred.    Coal  Bluff  Min.  Co.  v.  Akers,  617,  623  (9). 

47.  Complaint.  —  Master  and  Servant.  —  Negligence.  —  Acts  of 
Servants. — How  Alleged. — A  complaint  showing  that  an  inter- 
urban  railroad  company's  servants  negligently  committed  cer- 
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tain  acts  resulting  in  injuries  to  plaintiff's  horse,  is  insufficient, 
since  such  acts  are  not  shown  to  have  been  done  while  in  the 
line  of  duty. 

Campbell  ▼.  Indianapolis,  etc..  Traction  Co.,  66,  73  (10). 

48.  Complaint — Master  and  Servant. — Negligence. — A  complaint 
showing  that  defendants  employed  a  person  to  break  up  castings 
by  means  of  dynamite;  that  such  work  was  done  pursuant  to 
the  terms  of  his  employment  and  with  the  connivance  and  under 
the  direction  of  defendants,  sufficiently  shows  the  relationship 
of  master  and  servant  and  not  that  oi  independent  contractor. 

Falender  v.  Blackwell,  121,  126  (2). 

49.  Complaint.  —  Master  and  Servant.  —  Negligence.  —  Factory 
Act. — A  complaint  alleging  that  a  "rip  saw"  was  dangerous, 
unguarded  and  negligently  permitted  to  remain  so,  sufficiently 
shows  a  violation,  by  the  master,  of  the  factory  act  (§7087i 
Bums  1901,  Acts  1899,  p.  231,  §9). 

Kintz  V.  Johnson,  280,  282  (1). 

50.  Complaint. — Master  and  Servant. — Dangerotis  Machinery. — ^A 
complaint  for  the  violation  of  the  factory  act  (§70871  Bums 
1901,  Acts  1899,  p.  231,  §9)  must  show  that  the  alleged  danger- 
ous machinery  could  have  been  guarded  without  destroying  its 
usefulness.  Kintz  v.  Johnson,  280,  282  (2). 

51.  Complaint. — Master  and  Servant. — Dangerotis  Machinery. — 
Guarding. — A  complaint  alleging^  that  a  "rip  saw"  on  which 
plaintiff  was  injured  "could  easily  have  been  protected  by  a 
suitable  cover  or  guard  of  any  kind  to  prevent  danger  to  the 
hands,  limbs  and  person  of  any  one  who  should  be  engaged  in 
operating  said  machine,  so  as  to  make  the  same  safe  and  free 
from  danger"  does  not  show  that  it  was  practicable  to  guard 
such  "rip  saw."  Kintz  v.  Johnson,  280,  282  (3). 

52.  Complaint  —  Master  and  Servant  —  Defective  Ways  and 
Works. — Notice. — A  complaint  by  the  servant,  at  the  conunon 
law,  for  negligence  of  the  master  in  his  ways  and  works  must 
negative  such  servant's  notice  thereof. 

Kintz  V.  Johnson,  280,  283  (4). 

53.  Complaint — Negligence. — Municipal  Corporations. — Defective 
Sidewalks. — A  complaint  showing  that  a  town  constructed  a 
sidewalk  seven  inches  above  the  ground  and  negligently  failed 
to  provide  any  guards  therefor  or  place  any  signal  thereby,  by 
reason  of  which  plaintiff  stepped  off  of  same  in  the  ni^t,  re- 
ceiving injuries,  states  a  cause  of  action  for  negligence. 

7'oMm  of  Sellersburg  v.  Ford,  94,  96  (1) . 

54.  Complaint — Municipal  Corporations. — Defective  Sidewalks. — 
A  complaint  showing  that  defendant  town  constructed  a  side- 
walk seven  inches  above  the  ground,  leaving  it  without  barrier 
or  signal,  sufficiently  shows  that  it  was  dangerous  to  plaintiff 
in  traveling  over  it  m  the  night. 

Town  of  Sellersburg  v.  Ford,  94,  97  (2). 

55.  Complaint. — Negligence. — Municipal  Corporations. — Defective 
Streets. — A  complaint  showing  that  plaintiff's  decedent  was 
riding  in  a  cab  upon  a  street,  in  which,  to  the  city's  knowledge, 
there  was  a  ditch ;  that  in  the  darkness  the  driver  drove  into  it, 
causing  him  to  be  thrown  to  the  ground;  that  because  thereof 
he  lost  hold  of  the  lines;  that  the  team  ran  away,  causing  de- 
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cedent's  death,  is  bad,  since  it  does  not  allege  that  the  team  ran 
away  because  of  the  cab's  running  into  the  ditch  or  because  of 
the  driver's  losing  hold  of  the  lines. 

City  of  CrawfardsvUle  v.  Van  Cleave,  574. 

56.  Complaint — Police  Pensions. — Suicide. — "Line  of  Duty." — 
Causal  Connection. — A  complaint  by  the  widow  of  a  policeman, 
who,  while  on  duty,  became  insane  and  committed  suicide,  for 
a  pension  as  provided  by  clause  three  of  section  seven  of  the 
act  of  1903  (Acts  1903,  p.  102),  must  show  that  such  insanity 
was  caused  by  the  performance  of  some  duty. 

Hutchens  v.  Covert,  382,  392  (8). 

57.  Complaint. — Fences. — Railroads. — '^Account." — ^A  complaint 
against  a  railroad  company  for  the  recovery  of  the  reasonable 
value  of  a  fence  built  by  a  landowner  along  a  railroad  right  of 
way,  as  provided  *y  §5324  Bums  1901,  Acts  1885,  p.  224,  §2, 
does  not  need  to  set  out  an  itemized  statement  of  the  cost  of 
such  fence,  since  such  action  is  not  founded  upon  an  ''account" 
within  the  meaning  of  §365  Bums  1901,  §362  R.  S.  1881,  pro- 
viding that  the  original  or  a  copy  of  an  account  must  be  set 
out  in  a  complaint  thereon. 

Vandalia  R.  Co.  v.  Stephens,  11, 12  (1). 

58.  Complaint.  —  Railroads.  —  Fences.  —  Recovery  for.  — *Land' 
owners. — A  complaint  by  an  abutter  for  building  a  fence  along 
a  railroad  right  of  way  under  §5324  Bums  1901,  Acts  1885, 

§.  224,  §2,  showing  that  |)laintiff  built  such  fence  along  the  line 
ividing  his  land  from  said  right  of  way,  sufficiently  shows  that 
such  fence  was  properly  located. 

Vandalia  R.  Co.  v.  Stephens,  11,  14  (7). 

59.  Complaint. — Contracts. — Carriers. — Railroads. — ^A  complaint 
showing  that  shii)pers  "informed"  the  railroad  agent  that  they 
would  want  certain  cars  in  which  to  ship  stock,  and  such  agent 
''notified"  them  that  he  "would  endeavor"  to  secure  them,  does 
not  show  a  contractual  relation  between  such  shippers  and  such 
company.       Lake  Shore,  etc.,  R.  Co.  v.  Anderson,  112,  119  (1). 

60.  Complaint.  —  Contracts.  —  Usage.  —  Railroads. — A  complaint 
counting  on  the  breach  of  a  custom  to  deliver  cars  at  station  P 
when  they  are  under  contract  for  delivery  at  A,  must,  to  be 
sufficient,  allege  a  contract  for  delivery  at  A. 

Lake  Shore,  etc.,  R.  Co.  v.  Anderson,  112,  120  (2). 

61.  Complaint. — Railroads. — Backina  Train  over  Railroad  Cross- 
ing.— Negligence. — A  complaint  snowing  that  defendant  rail- 
road company  backed  its  train  over  a  railroad  crossing  while 
another  train  was  crossing,  the  other  train  having  the  right  of 
way,  and  while  the  signal  which  was  in  plain  view  showed  that 

ich 


such  other  train  had  the  right  of  way,  states  a  cause  of  action 
in  favor  of  a  passengfer  of  such  other  train,  injured  thereby. 
Baltimore,  etc.,  R.  Co.  v.  Kleespies,  151,  157  (2). 

62.  Complaint.  —  Negligence.  —  Proximate  Cause. — Railroads. — 
Backing  over  Crossing. — A  complaint  showing  that  defendant 
railroad  company  negligently  backed  its  train  over  a  railroad 
crossing  which  was  occupied  by  another  train  and  that  the 
signal  showed  such  other  train  had  the  right  of  way,  shows  that 
defendant's  negligence  was  the  proximate  cause  of  the  damage 
at  such  crossing. 

Baltimore,  etc.,  R.  Co,  v.  Kleespies^  151,  158  (5). 
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63.  Complaint,  —  Railroads. — Negligent  Ohetrtietum  of  Water- 
course. — A  complaint  showing  that  a  railroad  company  con- 
structed its  road  over  a  watercourse;  that  defendant  company 
or  its  predecessor  negligently  reduced  the  opening  for  such 
watercourse  so  that  it  was  inadequate  to  carry  off  the  water; 
that  defendant  continued  and  still  continues  such  condition  and 
by  reason  thereof  plaintiff  has  been  injured,  shows  a  negligent 
maintenance  of  such  obstruction  by  defendant. 

Graham  v.  Chicago,  etc.,  R.  Co.,  294,  296  (1). 

64.  Complaint. — Railroads. — Allegations  that  Engineer  Wcu  in 
Charge  of  Engine. — Recitals. — ^A  complaint  showing  that  the 
collision  causing  the  injuries  "was  brought  about  by  the  care- 
lessness of  defendant's  engineer  *  *  *  in  charge  of  said 
locomotive  on  which  plaintiff  was  working;  »  »  »  that  said 
injury  occurred  on  a  curve  and  said  engineer  was  on  the  inside 
of  said  curve,  and  said  train  on  which  plaintiff  was  riding  and 
which  collided,  was  in  plain  view  from  said  engineer's  side," 
sufficiently  alleges  that  said  engineer  was  in  charge  of  the  en- 
gine. Southern  Ind.  R.  Co.  v.  Osbom,  333,  335  (1). 

65.  Complaint. — Railroads. — Ejection  of  Passenger. — A  complaint 
showing  that  plaintiff  was  a  passenger  on  defendant's  train  and 
that  defendant's  servants  and  agents  wrongfully  and  purposely 
assaulted  him  and  threw.him  off  of  the  tram,  thereby  inflicting 
injuries,  states  a  cause  of  action. 

Pittsburgh,  etc.,  R.  Co.  v.  Haislup,  394,  395  (1). 

66.  Complaint.  —  Master  and  Servant.  —  Railroads. — Employert^ 
Liability  Act. — A  complaint  alleging  that  while  the  plaintiff's 
decedent  was  uncoupling  the  air-brakes  between  two  cars,  de- 
fendant's locomotive  engineer  negligently  backed  his  engine 
against  such  cars,  thus  tilling  said  decedent,  is  sufficient  under 
clause  four,  §7083  Bums  1901,  Acts  1893,  p.  294,  §1. 

Chicago,  etc.,  R.  Co.  v.  Cobler,  506,  507  (1). 

67.  Complaint. — Railroads. — Customs, — Failure  to  Specify, — Vio- 
lation.— A  complaint  for  damages  on  account  oi  negligence, 
showing  that  ''divers  customs  and  practices  had  become  and 
were  of  universal  acceptance  and  application  among  railroad 
men  working  in  the  switch  yards,"  and  that  because  of  -defend- 
ant railroad  company's  violation  of  such  customs,  plaintiff's  de- 
decedent  was  kifled,  is  bad,  where  the  customs  and  practices 
are  not  set  out.       Chicago,  etc,,  R.  Co,  v.  Cobler,  506,  508  (2) . 

68.  Complaint, — Railroads. — Violation  of  Ordinance, — Failure  to 
Set  Out, — A  complaint  for  damages  against  a  railroad  company 
for  negligence  in  the  violation  of  a  city  ordinance,  must  s4t  out 
such  ordinance  either  in  words  or  in  substance. 

Chicago,  etc.,  R.  Co.  v.  Cobler,  J506,  509  (3). 

69.  Complaint. — Railroads. — Violation  of  Rules, — Failure  to  Set 
Out. — A  complaint  for  damages  against  a  railroad  company  for 
negligence  in  the  violation  of  its  rules,  must  set  out  such  rules 
or  the  substance  thereof. 

Chicago,  etc.,  R.  Co.  v.  Cobler,  506,  .509  (4). 

70.  Complaint.  —  Wilful  Injuries. — Railroads. — Highrvay  Cross- 
ings,—  Manslaughter,  —  A  complaint  alleging  that  defendant 
railroad  company  "wilfully,  purposely  and  recklessly  ♦  ♦  » 
ran  its  locomotive  and  train  of  cars"  aeainst  the  i>laintiff,  who 
was  crossing  such  company's  track  on  the  public  highway,  does 
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not  state  a  cause  of  action.  Wiley,  J.,  concurs  in  separate 
opinion.  Robinson,  C.  J.,  dissents.  Roby,  J.,  dissents  m  two 
opinions  in  which  authorities  on  wilfulness  and  manslaughter 
are  collected.  Pittsburgh,  etc.,  R.  Co.  v.  Ferrell,  515. 

71.  Complaint.  —  Facts. — Conclusions. — New  Trial. — After-DiS' 
covered  Causes. — ^A  complaint  for  a  new  trial  on  account  of 
after-discovered  causes,  must  set  out  the  facts  showing  dili- 
gence in  ascertaining  the  evidence,  conclusions  of  the  pleader 
as  to  diligence  being  disregarded. 

Louisville,  etc.,  R.  Co.  v.  Vinyard,  628,  633  (6). 

72.  Complaint. — Redemption. — Extension  of  Tiine  for. — Breach. 
— Excuse. — ^A  complaint  to  redeem  lands  under  an  agreement 
by  the  certificate  holder  to  extend  the  period  beyond  the  stat- 
utory period  must  show  a  redemption  or  an  offer  within  such* 
extended  period,  or  a  sufficient  excuse  therefor,  and  the  holder's 
taking  a  deed  in  violation  of  such  agrement  to  extend  is  not  a 
sufficient  excuse.  Williams  v.  Hoffman,  315,  322  (6) . 

73.  Complaint. — Redemption. — Extension  of  Time  for. — Breach. 
— Excuse. — ^A  complaint  by  the  owner  to  redeem  lands  under  an 
oral  contract  with  the  defendant  certificate  holder  to  extend  the 
period  of  redemption  beyond  the  statutory  period,  showing  that 
by  reason  of  such  holder's  taking  out  a  deed  in  violation  of 
such  agreement,  plaintiff  was  prevented  from  selling  the  land, 
and  that  except  lor  such  holder's  taking  out  such  deed  plaintiff 
could  and  would  have  sold  the  land  and  redeemed  same,  is  in- 
sufficient, Williams  v.  Hoffman,  316,  322  (7). 

74.  Complaint. — Street  Railroads. — Unsafe  Place  to  Alight. — A 
complamt  against  a  street  railroad  company  for  damages  sus- 
tained by  a  passenger  by  reason  of  compelling  her  to  alight  at 
an  unsafe  place,  which  fails  to  show  that  the  track  was  built 
above  the  established  street  grade,  or  that  the  company  was 
negligent  in  the  construction  or  operation  of  the  car,  o>*  that 
the  place  of  alighting  was  improper  or  dangerous,  or  that  a 
better  place  was  obtamable,  or  that  the  depression  in  the  street 
at  the  place  of  alighting  was  caused  by  the  company,  or  that 
plaintiff  was  infirm  and  unable,  without  aid,  to  alight,  to  the 
Knowledge  of  the  company,  is  insufficient;  and  such  company  is 
under  no  duty  to  furnish  an  extra  step  to  enable  plaintiff, 
under  the  circumstances,  to  alight. 

Indianapolis  Traction,  etc.,  Co.  v.  Pressell,  472,  477  (2). 

76.  Complaint. — Street  Railroads. — Duty  to  Assist  in  Alighting. 
— ^A  complaint  against  a  street  railroad  company  for  damages 
for  failure  to  assist  an  infirm  woman  in  alighting  must  show 
that  such  woman  was  infirm  and  that  the  company's  servants 
knew  such  fact,  mere  allegations  that  she  was  50  years  old,  five 
feet  high,  and  weighed  between  185  and  200  pounds  being  in- 
sufficient to  show  infirmity  as  a  matter  of  law. 

Indianapolis  Traction,  etc.,  Co.  v.  Pressell,  472,  478  (3). 

76,  Complaint. — Street  Railroads. — Grade. — Negligence. — A  com- 
plaint showing  that  the  street  car  tracks  were  one  foot  above 
the  surface  of  the  street  does  not  show  negligent  construction 
on  the  part  of  the  company,  since  the  surface  of  the  street  may 
have  been  below  the  established  grade. 

Indianapolis  Traction,  etc,  Co.  v.  Pressell,  472,  479  (4) . 
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77.  Complaint — Street  RailroadB.^-^XJnsafe  Place  to  Alight. — ^A 
complaint  showing  that  the  street,  at  the  point  where  plaintiff 
was  compelled  to  alight  from  defendant  street  railroad  com- 
pany's car,  had  an  ''excavation  or  pit-fall,"  without  showing 
that  because  thereof  plaintiff  sustained  injuries,  is  bad. 

Indianapolis  Traction,  etc.,  Co,  v.  Presaell,  472,  479  (5). 

78.  Complaint. — Averment  of  Facts  Showing  Contributory  Negli- 
gen^e. — A  complaint  for  negligence  which  avers  specific  facts 
affirmatively  showing  contributory  negligence,  is  insufficient  on 
donurrer. 

Indianapolis  Traction,  etc,  Co.  v.  Pressell,  472,  480  (7). 

79.  Complaint,  —  Trusts.  —  Writing.  —  Real  Property. — A  com- 
plaint for  the  enforcement  of  an  express  trust  in  lands,  must 

•    show  that  such  trust  was  in  writing. 

Bonham  v.  Doyle^  438,  440  (1). 

80.  Complaint, — Trusts. — Implied, — Representations. — Fraud. — ^A 
complaint  showing  that  defendant,  to  induce  plaintiff  to  make  a 
certain  conveyance  to  her,  falsely  and  fraudulently  made  certain 
representations  to  plaintiff,  without  showing  that  such  repre- 
sentations were  untrue,  does  not  -show  that  fraud  was  practiced 
upon  plaintiff.  Bonham  v.  Doyle,  438,  440  (2). 

81.  Set-Off.— Wills.^Ckarge  to  Pay  Debts,— Written  Contract 
— Exhibits. — Where  a  devisee  and  legatee  is  sued  to  enforce  the 
payment  of  a  debt  due  from  the  testator,  the  will  creating  the 
charge  to  pay  such  debt  is  a  necessary  exhibit. 

Schnellv.  SchneU,  556,  565  (9). 

82.  Demurrer. — Form. — Surplusage. — A  demurrer  to  a  complaint 
for  the  reason  that  it  does  not  constitute  a  ''good  cause  of 
action,''  is  sufficient,  "good"  being  surplusage. 

Kmtz  V.  Johnson,  280,  283  (6). 

83.  Alternative  Allegations. — Remedy. — Good  pleading  requires 
direct  allegations  of  facts,  but  alternative  allegations  do  not 
necessarily  render  a  pleading  bad  on  demurrer,  the  remedy,  as 
a  rule,  bemg  a  motion  to  make  more  specific. 

Indianapolis,  etc..  Traction  Co.  v.  Henderson,  324,  328  (1). 

84.  Construction. — Sufficiency  on  Demurrer. — ^A  complaint  is  suf- 
ficient on  demurrer  if  it  states  facts  sufficient  to  authorize  any 
relief  whatever. 

Indianapolis,  etc..  Traction  Co.  v.  Henderson,  324,  328  (2). 

85.  Demurrer. — Guardians  ad  Litem. — Right  to  Bring  Suits, — 
Abatement. — The  right  of  a  guardian  ad  litem  to  sue  can  be 
raised  by  demurrer  under  §342  Bums  1901,  cl.  2,  §339  R,  S. 
1881,  where  it  appears  upon  the  face  of  the  complaint  or  cross- 
complaint  that  such  guardian  brought  the  suit;  and  if  it  does 
not,  then,  by  a  plea  in  abatement. 

Ziegler  v.  Ziegler,  21,  24  (5). 

86.  Allegations. — General. — Specific, — The  specific,  control  the 
general  allegations  in  a  pleading. 

Baltimore,  etc.,  R.  Co.  v.  Kleespies,  151,  156  (1). 

87.  Cross-Complaint,  —  Counterclaim.  —  Though  a  pleading  is 
stvled  a  cross-complaint,  it  will  be  considered  as  a  counterclaim 
where  its  allegations  show  it  to  be  such. 

Reardon  v.  Higgins,  363,  372  (10). 
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83.  Set-Off  and  Counterclainu — Demand, — An  averm^it  in  a  set- 
off that  the  plaintiff  refused  to  account  for  the  money  due  suf- 
ficiently shows  a  demand.  Schnell  v.  Schnell,  556,  563  (7) . 

89.  Judgment. — Effect  on. — The  form  of  judgment  finally  ren- 
dered in  a  cause  has  no  effect  on  the  rights  of  the  parties  as 
to  their  pleadings.  Reardon  v.  Higgins,  363,  370  (6) . 

POLICE  PEirSIONS- 

See  Municipal  Corporations,  8,  9;  Statutes,  7;  Words  and 
Phrases,  6. 

Complaint  for  recovery  of,  see  Pleading,  56;  Hutehens  v.  Covert^ 
382,  392  (8). 

possEssioir- 

See  Replevin. 
PBESUMPTIOirS- 

'  A  refused  correct  instruction  is  presumed  to  have  been  covered 
by  one  given,  where  all  are  not  in  record,  see  Appeal,  28; 
ShotU  V.  McKinney,  101,  102  (2). 

That  sister  states  have  jurisdiction,  where  they  render  judg- 
ments, see  Jurisdiction;  Roberts  v.  Leutzke,  577,  580  (5). 

That  married  persons  were  competent  so  to  contract,  see  Mar- 
riage; Wellinger  v.  Wellinger,  60,  64  (6). 

That  company  knows  that  it  is  running  its  car  without  a  head- 
light, see  Street  Raiuioads,  5;  Indianapolis  St.  R.  Co.  v.  Toy- 
lor,  592,  602  (14). 

PBIKOIPAL  AND  AGENT- 

See  Insurance. 

Husband  as  wife's  agent,  see  Banks  and  Banking,  3;  Robards  v. 
Hamrick,  134,  139  (2). 

Husband's  agreement  not  binding  on  wife,  where  she  does  not  con- 
sent, see  Boundaries,  3;  Hornet  v.  Dumbeck,  482,  496  (11). 

Banks  and  Banking. — Deposits  by  Agent. — The  deposit,  by  an 
agent,  of  his  principal's  money  in  his  own  name,  the  bank  being 
cognizant  of  the  facts,  does  not  preclude  the  recovery  thereof 
by  the  principal,  although  the  bank  has  paid  the  same  to  such 
agent.  Robards  v.  Uamrick,  134,  140  (3). 

PBINOTPAL  AND  8TJBETY- 

Sureties  of  clerk,  not  liable  to  counties  for  illegal  fees  collected 
from  third  parties,  see  Officers;  State,  ex  rel.,  v.  Williams,  376, 
381  (4). 

PBOOESS- 

Cr OSS-Complaint j'^^W hen  Unnecessary. — Service  of  process  on  a 
cross-complaint  to  establish  liens  on  real  estate  owned  by  de- 
fendant is  not  necessary,  where  the  complaint  sets  out  such 
claims  and  makes  defendant  and  the  cross-complainants  de- 
fendants thereto.  Eisman  v.  Whalen,  350,  355  (6). 

PBOXIMATE  CAUSE- 

See  Master  and  Servant;  Negugence. 
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PITBIilO  POUOT- 

Insurance  companies  cannot  profit  by  fraud  of  agents,  see  Insur- 
ance, 6;  Aetna  Life  Ins.  Co,  v.  Boekting,  686,  691  (11). 

aTHBTIHa  TZTLB- 

Wife,  not  a  necessary  party  with  husband  to  quiet  title  to  his 
land,  see  Parties,  2;  Puritan  Oil  Co,  v.  Myers,  696,  697  (2). 

Deeds,  —  Tenancy  by  Entireties,  —  Marriage, — Invalidity, — ^That 
the  surviving  widow  had  an  undivorced  husband  living  at  the 
time  of  contracting  the  subsequent  marriage  constitutes  a  de- 
fense, on  behalf  of  the  subsequent  husband's  children,  to  her 
suit  to  quiet  title  to  lands  held  by  her  and  the  subsequent  hus- 
band as  husband  and  wife.         Wellinger  v.  Wellinger,  60, 64  (7) . 

KAILROAD  00MMIS8I0K- 

Appeals  from,  see  Railroads,  11-13;  Chicago,  etc,,  R,  Co,  v.  RaU- 
road  Com,,  etc,  368. 

Constitutionality  of  law  creating,  will  be  decided  when  necessary, 
see  Constitutional  Law;  Chicago,  etc,,  R,  Co.  v.  Railroad 
Com,,  etc,  358,  361  (6). 

BAIIiBOADS- 

See  Damages;  Evidence;  Interurban  RAiutOADs;  Master  and 
Servant;  Negugence;  Pleading,  67-71;  Street  Railroads; 
Trial,  38-41. 

Where  a  company  appealed  from  a  rate  fixed  by  the  railroad  com- 
mission, its  subsequent  adoption  of  the  rate  fixed  operates  to 
make  the  points  on  appeal  mere  moot  questions,  see  Appeal^ 
61,  62;  Chicago,  etc,  R,  Co,  v.  Railroad  Com,,  etc,,  868. 

When  time  is  not  of  essence  of  construction  of  contract,  see  Con- 
tracts, 20;  Cleveland,  etc,  R.  Co,  v.  Scott,  420,  429  (4)- 

New  trials  granted  for  after-discovered  causes,  see  New  Trial, 
1-6;  Louisville,  etc,  R,  Co,  v.  Vinyard,  628. 

1.  Furnishing  Cars,  —  Custom, — Liability, — ^Where  plaintiffs  or- 
dered two  double-decked  stock-cars  for  shipment  of  stock  from 
A,  expecting,  by  virtue  of  an  alleged  custom,  to  send  such  cars 
to  P  to  be  loaded  with  stock  there,  and  the  railroad  company 
furnished  two  single-decked  cars,  which  were  sufficient  to  hold 
their  stock  at  A  but  not  also  the  stock  at  P,  the  company  is  not 
liable  for  its  failure  to  transport  the  stock  at  P,  there  being  no 
custom  of  the  company  that  cars  ordered  at  A  could  be  used  At 
P  and  the  company  furnishing  the  cars  at  P  as  soon  as  possible 
after  being  apprised  of  the  need  of  cars  there. 

Lake  Shore,  etc,  R,  Co,  v.  Anderson,  112,  120  (3). 

2.  Highway  Crossings,  —  Negligence,  —  Contributory, — Question 
for  Jury, — ^Whether  a  railroad  company  was  guilty  of  negli- 
gence in  permitting  a  rut  to  remain  m  a  highway  crossing,  and 
whether  plaintiff  was  guilty  of  contributory  negligence  in  fail- 
ing to  observe  same  when  he  drove  into  it  with  a  load  of  sewer- 
pipe  in  the  daytime,  thereby  causing  his  wagon  to  tip  and  the 
sewer-pipe  to  fall  over  and  seriously  injure  nim,  are  questioDS 
for  the  Jury.  Chicago,  etc,  R.  Co.  ▼.  Gallion,  604,  609  (2). 
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3.  Crossings. — Collisions. — Passengers. — A  passenger  of  one  rail- 
road company  can  maintain  an  action  against  another  company 
for  an  injuiy  resulting  from  a  negligent  collision  at  a  railroad 
crossing,  although  his  own  company  was  also  negligent. 

Baltimore,  etc.,  R.  Co.  v.  Kleespies,  151,  159  (?)• 

4.  Collision. — Liability. — ^Where  a  passenger  of  one  railroad  com- 
pany is  injured  bv  a  collision  of  his  train  with  the  train  of 
another  company,  he  may  maintain  his  action  against  the  negli- 
gent one^  or  both,  if  they  are  jointly  negligent. 

BalUmore,  etc.,  R.  Co.  v.  Kleespies,  161,  164  (14). 

6.  Negligence. — Injuries. — Fraud. — Compelling  a  railroad  com- 
pany to  pay  damages  for  negligently  backing  its  train  against 
another  train,  thereby  causing  plaintiff,  a  passens^r  on  such 
other  train,  to  suffer  a  supra-cotyloid  dislocation  of  his  hip,  con- 
fining him  to  his  bed  three  weeks  and  rendering  him  unable  to 
work  for  three  months,  does  not  constitute  "a  bold  fraud,"  nor 
is  such  an  injury  "simulated." 

Baltimore,  etc.,  R.  Co.  v.  Kleespies,  151, 165  (18). 

6.  Collisions. — Engineer's  Failure  to  Look. — Evidence. — ^A  rail- 
road company  is  liable  to  a  fireman  injured  in  a  collision  caused 
by  the  negligence  of  the  engineer  in  failing  to  see  an  approach- 
ing train.  Southern  Ind.  R.  Co.  v.  Osbom,  333,  341  (10). 

7.  Fences. — Building  of,  by  Landovmers, — Recovery. — Contracts. 
— ^An  action  by  a  landowner  for  the  value  of  a  fence  erected  by 
him  by  virtue  of  §5324  Bums  1901,  Acts  1885,  p.  224,  §2,  is  not 
founded  upon  a  contract,  express  or  implied,  but  upon  the 
breach  of  a  statutory  duty. 

Vandalia  R.  Co.  v.  Stephens,- 11,  13  (2). 

8.  Fences.  —  Building  of,  by  Landovmers.  —  Recovery  for.  —  Ac- 
count.— ^The  "account"  furnished  to  a  railroad  company  by  the 
landowner  building  a  fence  along  its  right  of  way  under  §5324 
Bums  1901,  Acts  1885,  p.  224,  §2,  is  for  the  purpose  of  notify- 
ing^ such  company  of  the  cost  of  such  fence  and  of  enabling  it 
to  investigate  the  correctness  of  such  landowner's  claim. 

Vandalia  R.  Co.  v.  Stephens,  11,  13  (5). 

9.  Fences. — Location  of. — Building  by  Landovmers. — Statutes. — 
Sections  5323,  5324  Bums  1901,  Acts  1885,  p.  224,  §§1,  2,  pro- 
viding for  the  building  of  fences  by  landowners  along  the  rail- 
road companies'  rights  of  way  in  case  they  fail  to  do  so,  re- 
quires that  such  fences  be  built  upon  the  edge  of  such  rights  of 
way,  as  near  as  practicable. 

Vandalia  R.  Co.  v.  Stephens,  11,  14  (6). 

10.  Fences. — Location. — Ownership. — A  fence  built  along  a  rail- 
road right  of  way  b^  an  abutter,  under  §5324  Burns  1901,  Acts 
1885,  p.  224,  §2,  which  is  exactly  on  the  dividing  line,  the  posts 
extending  half  on  one  side  and  half  on  the  oQier,  belongs  to 
such  company.  Vandalia  R.  Co.  v.  Stephens,  11,  15  (8). 

11.  Commission. — Ajypellate  Court. — Jurisdiction, — Appeal. — On 
appeal  from  the  railroad  commission,  the  Appellate  Court  may 
determine  whether  the  rate  fixed  by  the  commission,  by  virtue 
of  the  act  of  1905  (Acts  1905,  p.  83,  §§5405a-5405y  Bums  1905) 
is  reasonable  and  has  been  established  according  to  law,  and 
whether  such  law  is  valid. 

Chicago,  etc.,  R.  Co.  v.  Railroad  Com.,  etc.,  358,  360  (1). 


772  INDEX. 


AAILSOABS-Ooiitixiaed. 

12.  Commistian. — Appeal — Pleading. — ConstmeHan. — ^An  appeal 
is  taken  from  a  decision  of  the  railroad  commission  by  filing  in 
the  Appellate  Court  a  concise  statement  of  the  appealing  party's 
complaint,  no  strictness  of  pleading  bein^  required  and  a  liberal 
construction  obtaining  so  as  to  determine  such  matters  upon 
the  merits. 

Chicago,  etc.,  R,  Co.  v.  Railroad  Com.,  etc.,  358,  360  (2). 

18.  Commission. — Rates. — Elements  Considered  in  Establishing. 
— Burden  of  Proof. — In  establishing  a  railroad  rate  the  rail- 
road commission  should  consider  the  value  of  the  property  used 
by  the  railroad  company  and  the  operating  expenses  thereof; 
and  the  burden  is  upon  the  plaintiff  to  establish  that  the  rate 
charged  is  excessive. 

Chicago,  etc.,  R.  Co.  v.  Railroad  Com.,  etc.,  368,  360  (3). 

14.  Watercourses.  —  Right  to  Cross.  —  Statutes.  —  Under  S5153 
Bums  1901,  §3903  R.  S.  1881,  railroad  companies  have  the  right 
to  build  their  roads  over  watercourses,  but  they  are  required 
to  restore  such  watercourses  to  such  a  condition  as  to  avoid 
damages. 

Graham  v.  Chicago,  etc.,  R.  Co.,  294,  297  (2),  301  (2). 

15.  Statutes. — Watercourses. — Duty  to  Restore. — ^It  is  the  con- 
tinuing duty  of  a  railroad  company,  under  §5153  Bums  1901, 
§3903  K.  S.  1881,  to  restore  a  watercourse  over  which  its  road 
is  built,  to  its  former  condition. 

Graham  v.  Chicago,  etc.,  R.  Co.,  294,  297  (3). 

16.  Watercourses. — Obstructions. — The  obstruction  of  a  water- 
course by  the  building  of  a  railroad  across  same  without  pro- 
viding properly  for  the  flow  of  waters  therein  is  a  violation  of 
§5153  Bums  1901,  §3903  R.  S.  1881,  and  gives  a  right  of  action 
to  the  injured  party. 

Graham  v.  Chicago,  etc.,  R.  Co.  294,  297   (4). 

17.  Watercourses. — Obstru^ctions. — Continuation^ — The  defendant 
railroad  company  is  liable  in  damages  for  the  continuance  of 
an  obstruction  of  a  watercourse,  though  its  predecessor  created 
the  obstruction.     Graham  v.  Chicago,  etc.,  R.  Co.,  294,  298  (5). 

18.  Watercourses.  —  Obstructions.  —  Continuation. — Grantees. — 
Notice. — Notice  to  the  grantee  railroad  company  of  an  obstruc- 
tion of  a  watercourse,  created  by  its  grantor,  is  not  necessary 
to  establish  a  liability  on  the  part  of  defendant  company,  since 
the  violation  of  the  mandatory  statute  (§5153  Bums  1901,  §3903 
R.  S.  1881),  requiring  companies  which  build  their  railroads 
across  watercourses  to  restore  them  to  good  condition,  is  essen- 
tially unlawful.    Wiley,  J.,  dissenting. 

Graham  v.  Chicago,  etc.,  R.  Co.,  294,  298  (6). 

19.  Inherent  Rights. — Statutes. — Railroad  companies  have  no 
''inherent  righto,"  but  are  creatures  of  statute  and  have  no 
rights  except  those  expressly  or  impliedly  given  by  their 
creator.  Graham  v.  Chicago,  etc.,  R.  Co.,  294,  300  (7). 

20.  Charters. — Enumeration  of  Powers. — The  charter  of  a  cor- 
poration is  the  measure  of  its  powers,  the  oiumeration  of  which 
impliedly  excludes  all  others. 

Graham  v.  Chicago,  etc.,  R.  Co.,  294,  301  (8). 
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21.  Watercourses. — Right  to  Cross. — Statutes, — Construction. — 
Section  5153  Burns  1901,  §8903  R.  S.  1881,  providing  that  a 
railroad  company  may  construct  its  road  across  "any  stream  of 
"water,  watercourse  or  canal/'  applies  to  all  watercourses  and 
not  merely  to  those  that  are  navigable. 

Graham  v.  Chicago,  etc.,  R.  Co.,  294,  301  (9). 

22.  Watercourses. — Nuisance. — Statutes. — ^Whether  the  obstruc- 
tion of  a  watercourse  by  a  railroad  constitutes  a  public  or  a 
private  nuisance  is  not  material,  where  it  is  shown  that  such 
obstruction  constitutes  a  violation  of  §5153  Bums  1901,  §3903 
R.  S.  1881,  giving  such  a  company  the  right  to  cross  such  a 
stream  on  the  sole  condition  that  it  shall  restore  such  stream 
to  its  proper  condition.    Wiley,  J.,  dissenting. 

Graham  v.  Chicago,  etc.,  R.  Co.,  294,  301  (10),  802  (10). 

23.  Statutory  Duties. — Avoidance  of,  by  Sale. — Watercourses. — 
Obstructions. — A  grantor  railroad  company  cannot,  by  a  con- 
veyance of  its  property,  free  its  erantee  from  liabilities  imposed 
by  statute  in  reference  to  the  obstruction  of  a  watercourse. 

Graham  v.  Chicago,  etc.,  R.  Co.,  294,  802  (11). 

BSAIi  PBOPEBTY- 

See  Deeds;  Wills. 

Recovery  of  commissions  for  sales  of,  see  Contracts,  ^4;  Phillips 
V.  Jones,  626. 

Actions  to  recover  possession  of,  revive,  on  death  of  ancestor, 
in  favor  of  heirs  at  law,  see  Abatement  and  Revival;  Hurst 
V.  Hawkins,  467,  469  (4). 

Appeal  from  judgment  in  favor  of  a  ward  for  recovery  of,  a 
nullity,  where  the  ward  dies  before  appeal,  see  Appeal^  46; 
Hurst  V.  Hawkins,  467,  470  (5) . 

Trusts  in  must  be  in  writing,  see  Pleading,  79,  80;  Bonham  v. 
Doyle,  438. 

Sales  of  swamp  lands,  see  Statutes,  9, 10. 

Lien  for  unpaid  purchase  money  enforceable  against  remote 
grantee  with  notice,  see  Vendor  and  Purchaser,  2;  Eisman  v. 
Whalen,  350,  355  (4). 

BSDEEM- 

See  Words  and  Phrases,  5. 

REDEUPTION— 

See  Judicial  Sales. 

Complaint  for,  see  Pleading,  72,  73;  Williams  v.  Hoffman,  315. 

REPLEVIN- 

Does  not  lie  to  get  i>ossession  of  a  horse  which  defendant  agreed 
to  deliver  as  security  for  a  debt,  see  Contracts,  25 ;  Rearcum  v. 
Higgins,MS,  371  (9). 

Form  of  decree  where  equitable  lien  exists  in  cases  of,  see  Judg- 
ment, 23;  Reardon  v.  Higgins,  363,  372  (11). 

1.  Possession. — Unlawful  Detention. — The  gist  of  the  action  of 
replevin  is  defendant's  unlawful  detention  of  the  plaintiff's 
property.  Rea/rdon  v.  Higgins,  868,  367  (1). 
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2.  DefenBeB^-^-^pecud  Right  of  PoBBSttum^^A  special  ri^t  of 
possession  is  a  good  ddfense  to  an  action  in  replevin,  uioai^ 
plaintiff  is  the  owner  of  the  property. 

lUardon  v.  HiggvM^  363,  368  (2). 

3.  CimnUrclaim^ — EquitahU  Liens^ — In  an  action  for  the  replevin 
of  a  horse,  a  counterclaim  for  the  foreclosure  of  an  equitable 
lien  thereon  lies  under  the  code  ($353  Bums  1901,  $350  R.  S. 
1881).  Reardon  v.  Higgins,  363,  369  (5). 

4.  Caunterelainu  —  Cantraets.  —  A  counterclaim  setting:  up  an 
eouitable  lien  created  by  contract  may  be  pleaded  in  an  action 
of  replevin,  a  liberal  construction  of  such  action  being  adopted 
for  the  interest  of  justice.       Reardan  v.  Higgina,  363,  369  (4). 

5.  Unlawful  DetentUnu — Receiving  Property  from  Bailee. — ^De- 
fendant's securing  of  plaintiff's  horse  from  plaintiff's  liv^- 
man,  without  plaintifrs  consent,  and  subsequent  detention 
thereof,  does  not  constitute  defendant's  present  possession  un- 
lawful,  where  he  has  an  equitable  lien  upon  such  horse. 

Reardon  v.  Higgina,  SGSy  370  (7). 

BE8CIS8I0N- 

See  Ck)NiiucTS. 

Elements  of,  in  insurance,  see  Insubange,  4;  Aetna  Life  Ina.  Co, 
V.  Boekting,  586,  590  (9). 

BES  GSSTAE- 

See  EviDENCB. 
BES  JXTDZOATA- 

See  JUDGBfENT. 

BIGHTS- 

Laws  oiacted  for  enforcement  of,  see  Courts,  1;  IndianapoHe  SL 
R.  Co.  V.  Bolin,  169,  182  (21). 

BOABS  AND  STBXSTS- 

See  Highways;  Municipal  Gorporation& 

SALXS- 

See  Intoxicating  Liquors. 

Of  real  property,  recovery  for  commissions,  see  Contracts,  24; 
Phillips  V,  Jones,  626. 

Of  five  gallons,  or  more,  of  liquors,  see  Criminal  Law;  Teegarden 

V.  State,  15,  21  (5). 
Of  swamp  lands,  see  Statutes,  9, 10. 

SOHOOLS- 

Civil  cities  have  no  right  to  investigate  school  cities,  see  Mu- 
nicipal Corporations,  10;  Agar  v.  Pagin,  667, 670  (1),  573  (1). 

1.  Cities. — The  school  city  is  a  distinct  corporation  from  the  dvil 
city,  and  is  an  agent  of  the  State  for  the  support  and  manage- 
ment of  the  public  schools  therein. 

Agar  v.  Pagin,  667,  571  (4). 
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2.  Cities. — Trustees. — School  trustees  for  cities  are  elected  by  the 
common  councils  of  the  respective  cities;  and  they  have  charge 
of  the  schools  in  their  respective  political  districts. 

Agar  v.  Pagin,  567,  571  (5). 

3.  Cities, — Trustees. — Reports. — Boards  of  Commissioners, — It  is 
the  duty  of  the  school  trustees  of  the  various  cities  to  report 
their  financial  doings  annually  to  their  respective  boards  of 
commissioners,  whose  duty  requires  them  to  examine  and  cor- 
rect such  reports,  and  if  not  adjusted,  to  cause  actions  to  be 
instituted  on  such  trustees'  official  bonds. 

Agar  v.  Pagin,  567,  572  (6). 

4.  Cities, — Schoolhauses. — The  law  provides  a  special  procedure 
for  the  erection  of  schoolhouses  by  city  school  trustees. 

Agar  v.  Pagin,  567,  572   (7). 

5.  City  Trustees, — Investigation  of  Acts  of. — The  board  of  com- 
missioners, and  not  the  city  council,  is  the  proper  authority  to 
investigate  alleged  misdoings  of  the  school  trustees  of  a  city. 

Agar  v,  Pagin,  567,  578  (8), 

SlEBviuJS^ 

See  Notice. 

On  guardian  officially  is  not  on  guardian  personally,  see  Appeal, 
47;  Hurst  v.  Hawkins,  467,  470  (7). 

Nonresident  Notice. — Publication. — Stating  Object  of  Suit, — ^The 
publication  of  a  notice  showing  that  a  suit  to  quiet  title  has 
been  filed  by  plaintiff  and  that  the  nonresident  defendant  is  a 
necessary  party  thereto  is  sufficient. 

Monn  Y.  HoUiday,  201,  215  (28). 

SBT-OVF  AND  OOXTNTEBOLAIK* 

See  Pi£ADiN6,  87,  88. 

Where  definite  set-off  is  excluded  from  Judgment,  Appellate  Court 
may  direct  Judgment  on  filing  of  remittitur,  see  Appeal^  54; 
Lupton  V.  Taylor,  412,  420  (10). 

Decedent's  estate,  entitled  to,  if  decedent  was,  see  Decedents' 
Estates,  3;  Hatfield  v.  Mahoney,  499,  505  (6). 

1.  Assignment. — Purchfiser^s  Rights. — ^Where  plaintiffs  held  a 
claim  against  a  decedent  in  his  lifetime,  his  estate  cannot  en- 
force a  claim  against  plaintiffs,  assigned  to  it  after  his  death 
by  virtue  of  a  contract  made  with  a  third  party,  in  decedent's 
lifetime,  the  plaintiffs  being  entitled  by  virtue  of  §355  Bums 
1901,  §352  R.  S.  1881,  to  set  off  their  claim  against  the  one 
assigned.  Hatfield  v.  Mahoney,  499,  502  (4). 

2.  Claims. — Judgment, — In  order  for  a  party  to  be  entitled  to  a 
set-off  as  provided  by  §355  Bums  1901,  §352  R.  S.  1881,  it  is  not 
necessary  that  his  claim  should  be  reduced  to  Judgment  before 
t^e  assignment  or  death  of  the  other  party. 

Hatfield  v.  Mahmey,  499,  504  (6). 

3.  Sufficiency, — Pleading, — A  set-off,  to  be  sufficient  as  against  a 
demurrer,  must  state  a  cause  of  action  on  behalf  of  defendant 
as  against  the  plaintiff.  LupUm  v.  Taylor,  412,  415  (1)  • 
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8XT-OFP  AHD  OOUHTKROTiATlf^OontintiecL 

4.  Mutuality,  —  Attorney  and  ClienL  —  Partnership. — Parties, — 
Whare  one  attorney  brings  an  action  to  recover  fees  due  to  his 
former  finn,  defendants  may  set  off  any  demand  due  to  them 
from  sach  firm.  Lupton  v.  Taylor,  412,  416  (5). 

5.  Joinder. — Demurrer. — ^The  improper  joinder  of  separate  set- 
offs in  one  paragraph  of  answer  is  not  a  ground  of  demurrer; 
and  if  one  of  such  set-offs  is  good,  the  demurrer  should  be  over- 
ruled. SchneU  v.  Schnell,  556,  558  (1). 

6.  Mutuality. — ^In  order  to  constitute  a  valid  set-off,  it  must  have 
arisen  out  of  contract,  debt  or  duty  and  be  owing  to  the  de- 
fen<iant  severally  and  from  the  plaintiff  severally. 

SchneU  v.  SchneU,  556,  560  (2). 

7.  Claime  Due  Partnership.— When  Proper  Set-Off.— Where  the 
widow  of  a  deceased  partner  owed  the  firm  a  sum  of  money, 
and  the  affairs  of  the  firm  were  finally  settled  in  court,  her  debt 
being  unknown  to  the  surviving  partner  and  receiver  who  set- 
tled such  business,  and  she  was  the  sole  devisee  and  legatee  of 
such  deceased  partner,  such  claim  is  a  proper  set-off  by  the  other 
partner  in  an  action  by  her  on  a  note  executed  by  him  to  bar 
individuaUy.  SchneU  v.  SchneU,  556,  561  (4). 

8IDBWAI.K8- 

See  Municipal  CoitFOSATiON& 
8PB0IAI.  Tomnros— 

See  Tbial»  69-74. 

Render  the  overruling  of  demurrer  to  complaint  immaterial,  see 
Pleading,  14;  Eieman  v.  Whalen,  350,  353  (1). 

SPEOmO  PEKFOBXAHOE- 

Does  not  lie  to  compel  defendant  to  perform  his  contract  to  de- 
liver a  horse  as  security  for  a  debt,  see  Contracts,  25;  Reardon 
Y.Higgins,  363,371  (9). 

Complaint  to  prevent  breach  of  contract  to  supply  gas,  see 
Pleading,  17;  Elwood,  etc..  Oil  Co.  v.  KuUman,  39. 

STATE  BOABD  OF  TAX  OOKMISSIONEBS- 

See  Taxation. 

STATUTES— 

For  statutes  cited  and  construed,  see  p.  xxv. 

See  Taxation. 

Right  of  appeal  governed  exclusively  by,  see  Appeal,  1;  Dinson 
V.  Z>ro8to,  432,  434  (4). 

1.  Application  of. — Statutes  are  effective  only  against  the  per- 
sons described  therein.  Teegarden  v.  State,  15,  18  (1). 

2.  ^  Construction. — In  Pari  Materia. — Statutes  upon  a  single  sub- 
ject, passed  at  differoit  times,  will  be  construed  together  as  a 
single  act.  Teegarden  v.  State,  15,  20  (4). 

3.  Construction. — Public  Interest. — While  a  statute  made  in  the 
public  interest  is  to  be  liberally  construed,  it  cannot  be  ex- 
tended b^  judicial  construction  so  as  to  include  an  intention  not 
fairly  within  its  purview.  Agar  v.  Pagin,  567,  570  (2). 
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STATUTES— Oontiiiued. 

4.  Canstmetion,  —  Extrinsic  Aids,  —  In  the  construction  of  a 
statute  the  courts  will  consider  all  other  laws  upon  the  same 
subject-matter,  the  common  law,  the  reasons  for  tne  enactment, 
the  principles  of  eouity,  the  objects  of  the  statute  and  the  con- 
ditions obtaining  when  the  statute  was  enacted. 

Monn  V.  Holliday,  201,  210  (17). 

6.  Fences.  —  Railroads.  —  Interurban  Railroads.  —  The  statutes, 
§5323  Bums  1901,  Acts  1885,  p.  224,  §1,  requiring  railroad  com- 
I>anies  to  fence  their  rights  of  way,  and  §5479d  Bums  1905, 
Acts  1903,  p.  426,  §1,  must  be  construed  in  pari  materia,  the 
same  construction  governing  each. 

Campbell  v.  Indianapolis,  etc..  Traction  Co.,  66,  70  (2) . 

6.  Construction.  —  Intent.  —  The  words  of  a  statute  should  be 
£^ven  such  a  construction  as  to  carry  out  the  legislative  intent. 

Hutchens  v.  Covert,  382,  386  (1). 

7.  Police  Pensions. — Intention. — ^The  act  of  1903  (Acts  1903,  p. 
102),  granting  pensions  to  policemen  and  their  widows,  where 
sucn  policemen  were  killed  or  disabled  ''while  in  line  of  duty," 
was  not  intended  to  put  a  premium  upon  reprehensible  conduct 
of  policemen.  Hutchens  v.  Covert,  382,  386  (3). 

8.  Interpretation. — Subsequent  Statutes  as  Aid. — Subsequently 
passed  statutes  upon  the  same  subject-matter  may  be  looked  to 
as  an  aid  in  the  wterpretation  of  a  prior  statute. 

Hutchens  v.  Covert,  382,  387  (4). 

9.  Sales, — Swamp  Lands. — Deeds. — Quantity  Conveyed. — Under 
the  act  of  1852  (1  R.  S.  1852,  p.  471),  providing:  for  the  sale 
and  conveyance  of  swamp  lands,  it  was  the  manifest  intention 
to  sell  a  specific  number  of  acres  and  at  not  less  than  $1.25 
per  acre.  ToUeston  Club  v.  Lindgren,  448,  452  (1). 

10.  Construction. — Sales. — Swamp  Lands. — Public  Officers. — The 
act  of  1852  (1  R.  S.  1852,  p.  471},  providing  that  certain  officers 
should  sell  the  swamp  lands  belonging  to  the  State,  should  be 
strictly  construed  in  favor  of  the  State. 

ToUeston  Club  v.  Lindgren,  448,  452  (2). 

STREET  FAIB8— 

Authority  of  towns  to  license,  see  Municipal  Corporations,  3; 
State  V.  Stoner,  104,  106  (1). 

STBEET  BAILBOABS- 

See  Evidence;  Interurban  Railroads;  Negugence;  Railroads; 
Trial,  43-46. 

Company  may  be  charged  as  party  to  a  partnership,  see  Part- 
nership, 18;  Breinig  v.  Sparrow,  455,  464  (15). 

See  Pl£ADING,  74-78;  Indianapolis  Traction,  etc.,  Co.  v.  Pressell, 
472. 

Evidence  to  support  verdict  against,  see  Trial,  75;  Indianapolis 
St.  R.  Co.  V.  Bolin,  169,  181  (19). 

1.  Bicyclists. — Use  of  Streets. — Headlights. — Street  railroad  com- 
panies and  bicyclists  have  reciprocal  rights  in  the  use  of  the 
streets,  and  bicyclists  have  the  right  to  assume  that  street  cars 
will  be  equipped  with  headlights. 

Indianapolis  St.  R.  Co.  v.  Taylor,  592,  601  (9) . 
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STBEST  BAZLAOABS^Oontiiiued. 

2.  Cro89ing8. — Travelers. — Due  Care. — ^The  same  degree  of  care^ 
required  of  travelers  at  steam  railroad  crossings  in  the  country^ 
is  not  required  of  travelers  in  crossing  in  front  of  a  street  car 
on  a  street  crossing. 

Indtanapolia  St.  R.  Co.  v.  Taylor,  592,  601  (10). 

3.  Travelers.  —  Street-Crossing  Accident  —  Contributory  Negli- 
gence.— ^A  bicyclist,  struck  by  a  street  car  at  a  crossing,  is  not 
guilty  of  contributory  negligence  as  a  matter  of  law  oecause 
he  could  hear  the  noise  of  such  car,  but  thought  the  noise  to 
be  that  of  a  car  which  had  just  passed. 

Indianapolis  St.  R.  Co.  v.  Taylor,  592,  601  (11). 

4.  Negligence. — Collision. — A  street  railroad  company,  running  a 
car  without  a  headlight  and  because  thereof  ran  it  against  the 
plaintiff,  who  was  crossing  its  tracks  and  exercising  due  care, 
is  guilty  of  negligence. 

Indianapolis  St.  R.  Co.  v.  Taylor,  592,  602  (12). 

5.  Headlights.  —  Knowledge  by  Company.  —  Presumptions.  —  A 
street  railroad  company  is  conclusively  presumed  to  know  that 
the  headlight  on  one  of  its  cars  was  not  burning,  where  its 
motorman  stood  in  the  front  vestibule  and  controlled  the  car. 

Indianapolis  St.  R.  Co.  v.  Taylor,  592,  602  (14). 

6.  Negligence. — Defective  Switches. — Notice. — Actual  knowledge 
that  a  switch  is  defective  is  not  necessary  to  render  the  operat- 
ing street  railroad  company  liable  for  injuries  caused  thereby, 
such  liability  existing  if  by  the  exercise  of  reasonable  care  the 
defect  could  have  been  ascertained. 

Indianapolis  St.  R.  Co.  v.  Feamaught,  76,  79  (3). 

7.  Failure  to  Stop  Cars. — Collisions. — Liability. — ^Where  the  mo- 
torman of  a  street-car  saw  plaintiff's  wagon  obstructing  the 
track  and  without  waiting  until  i)laintiff  could  get  off,  ran  his 
car  ag[ainst  such  wagon,  inflicting  injuries  to  plaintiff,  such  com- 
pany 18  liable. 

Indianapolis  St.  R.  Co.  v.  Hackney,  872,  375  (3). 

8.  Unsafe  Place  to  Alight. — Notice, — ^A  street  railroad  company 
which  discharges  its  passengers  at  a  dangerous  and  unsafe 
place,  known  to  it,  but  unknown  to  them,  is  liable  for  injnries 
suffered  thereby. 

Indianapolis  Traction,  etc.,  Co.  v.  PresseU,  472,  479  (6). 

9.  Passengers. — Alighting  at  Unsafe  Place. — Contributory  Negli- 
gence.— ^A  person  attempting  to  alight  from  a  street  car  on  a 
city  street,  where  the  street  is  depressed,  thus  making  a  longer 
step  to  the  surface  than  usual,  is  guilty  of  contributory  n^i- 
gence,  where  she  has  the  same  means  of  knowledge  tiiereof  as 
the  street  railroad  company. 

Indianapolis  Traction,  etc.,  Co.  v.  PresseU,  472,  481 .  (8) . 

10.  "Dangerous  Speed." — Question  for  Jury. — Whether  a  street 
car  is  running  at  a  dangerous  rate  of  speed,  as  alleged  in  a 
complaint,  is,  under  all  of  the  circumstances,  a  question  of  fact 
for  the  jury.         Indianapolis  St,  R.  Co.  v.  Bolin,  169,  177  (6). 

11.  Reasonable  Care.  —  Question  for  Jury.  —  Whether  a  street 
railroad  company  exercised  reasonable  care  under  the  circum- 
stances is,  ordinarily,  a  question  of  fact  for  the  jury;  and  while 
the  court  may  instruct  as  to  the  law  of  the  case,  it  may  not 
usurp  the  functions  of  the  jury  in  deciding  matters  of  fact. 

Indianapolis  St.  R.  Co.  v.  Bolin,  169,  177  (7). 
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8TBEBT  BAHiBOABS— Oontinued. 

12.  Excessive  Speed, — Notice  to  Travelers, — Burden  of  Proof, — 
A  street  railroad  company  cannot  escape  liability  caused  by  its 
excessive  speed,  unless  it  can  show  that  the  inlured  traveler  had 
notice  of  such  speed  before  he  entered  the  place  of  peril. 

Indianapolis  St.  R.  Co.  v.  Bolin,  169,  178  (10), 

13.  Speed, —  Travelers,  —  Contributory  Negligence.  —  Where  a 
traveler  attempts  to  cross  the  track  in  front  of  a  car  believed 
by  him  to  be  running  at  an  ordinary  speed,  but  which  was 
actually  running  at  an  excessive  rate,  he  is  not  guilty  of  con- 
tributory negligence,  if,  at  such  ordinary  rate,  he  could  rea- 
sonably have  crossed  in  safety.  Comstock,  P.  J.,  and  Wiley,  J., 
dissenting.  Indianapolis  St.  R.  Co.  v.  Bolin,  169,  178  (11). 

14.  Excessive  Speed. — Contributory  Negligence. — To  establish 
contributory  negligence  in  a  traveler  injured  by  defendant  street 
railroad  company^  running  its  car  at  an  excessive  speed,  the 
company  must  show  that  he  had  knowledge  of  such  speed  and 
that  by  the  use  of  ordinary  care  he  could  have  avoided  the  in- 
jury. Indianapolis  St.  R.  Co.  v.  Bolin,  169,  179  (12). 

15.  Traveler  Crossing  Tracks  of. — Contributory  Negligence. — 
The  mere  fact  that  a  traveler,  in  attemptmg  to  cross  a 
street  railroad  track,  can  see  an  approaching  car  thereon,  does 
not  of  itself  establish  his  contributory  negflgence.  Comstock, 
P.  J.,  and  Wiley,  J.,  dissenting. 

Indianapolis  St.  R.  Co.  v.  Bolin,  169,  179  (13). 

16.  Streets, — Right  to  Use. — Travelers  have  a  legal  right  to  use 
all  portions  of  a  street  in  which  are  street  car  tracks,  but  they 
must  use  reasonable  care  not  to  obstruct  the  passage  of  street 
cars  over  such  tracks. 

Indianapolis  St.  R.  Co.  v.  Bolin,  169,  180  (18). 

STREETS* 

See  MuNiaPAL  Corporations. 
SUBBOGATION- 

Executors  are  subrogated  to  rights  of  attorneys  paid  by  them  for 
services,  see  Decedents'  Estates,  2;  Lupton  v.  Taylor,  412, 
416  (3). 

SUI01DE-- 

See  Insurance. 

SUPPOBT- 

Husband's  duty,  see  Husband  and  Wife;  Indiana  Union  Traction 
Co.  V.  McKinney,  86,  94  (10). 

SUKVEYOBS— 

Surveys  established  by,  not  usually  boundary  lines,  see  Bounda- 
ries, 1;  ToUeston  Club  v.  Lindgren,  448,  453  (4). 

SUKVIVLNG  PABTNEBS* 

See  Partnership. 

SWAMP  LANDS- 

See  Deeds,  8. 

Sales  of,  see  Statutes,  9,  lo. 
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TAXATION- 

Raising  the  question  of  departmental  construction  of  laws  of,  on 
appeal,  see  Appeal,  56;  Bell  v.  Meeker,  224,  239  (13). 

1.  Deeds, — Ldena. — Title. — Whete  a  tax  deed  is  invalid,  it  never- 
theless conveys  the  lien  for  taxes,  the  legal  title  to  the  land  re- 
maining in  the  original  owners. 

Hatfield  v.  Mahoney,  499,  502  (2). 

2.  Tenancies  in  Common. — Liens. — ^Where  land  belonging  to  two 
tenants  in  common  is  sold  for  taxes,  each  half  of  such  property 
is  liable  for  half  of  such  lien. 

Hatfield  v.  Mahoney,  499,  502  (3). 

8.  Illegal. — Injunction. — Prepayment  of  Taxes. — When  Unneces- 
sary.— Injunction  lies  to  restrain  the  collection  of  illegal  taxes, 
where  they  are  expressly  separated  from  the  legal,  without  the 
prepayment  of  sucn  legal  taxes.       Bell  v.  Meeker,  224,  227  (1). 

4.  Illegal.  —  Injunction.  —  Prepayment  of  Taxes. — When  Neces- 
sary.— Injunction  lies  to  restrain  the  collection  of  taxes,  partly 
legal  and  partly  illegal,  only  after  the  prepayment  of  the  legal 
portion.  Bell  v.  Meeker,  224,  228  (2) . 

6.  State  Board  of  Tax  Commissioners. — County  Assessments. — 
Statutes.— \5ndet  §§8551-8558  Bums  1901,  Acts  1901,  p.  44, 
913-6,  and  Acts  1891,  p.  199,  §§137-140,  county  assessments  of 
property  for  taxation  may  be  increased  or  decreased,  by  the 
state  board  of  tax  commissioners,  only  by  percentages  upon 
designated  classes  of  property,  such  percentages  to  be  separate 
and  not  combined.  Bell  v.  Meeker,  224,  228  (3) . 

6.  State  Board  of  Tax  Commissioners. — Individual  Assessments. 
— Appeal. — The  State  Board  of  Tax  Commissioners  has  power 
to  revise  individual  assessments  of  property  for  taxation  only 
on  an  appeal  from  the  county  board  of  review. 

Bell  V.  Meeker,  224,  231  (4). 

7.  State  Board  of  Tax  Commissioners. — County  Assessments. — 
Statutes. — The  State  Board  of  Tax  Commissioners  may  not, 
under  §8552  Burns  1901,  Acts  1901,  p.  44,  §4,  separate  the  im- 
provements from  the  lands  in  a  whole  county  and  revise  the 
assessments  thereof.  Bell  v.  Meeker,  224,  231  (5). 

8.  County  Boards  of  Review. — Toumship  Assessments. — Equaliza- 
tion of. — County  ix)ards  of  review  have  the  exclusive  power  to 
equalize  the  township  assessments  of  property  for  taxation. 

Bell  V.  Meeker,  224,  232   (6). 

9.  State  Board  of  Tax  Commissioners. — County  Assessments. — 
Classification. — The  State  Board  of  Tax  Commissioners'  in- 
crease of  the  assessment  of  the  real  estate  improvements  in  a 
county  cannot  be  upheld  because  it  incidentally  affects  the  real 
estate  of  the  county,  such  classification  being  unauthorized. 

Bell  V.  Meeker,  224,  232  (7). 

10.  State  Board  of  Tax  Commissioners. — County  Assessments. — 
Lands. — ^In  revising  the  assessments  on  the  lands  of  the  various 
counties,  the  State  Board  of  Tax  Commissioners  must  include 
the  improvements  thereon.  Bell  v.  Meeker,  224,  233  (8). 

11.  State  Board  of  Tax  Commissioners. — Creation  of. — Statutes. 
— Acts  unthout. — The  State  Board  of  Tax  Commissioners  is  a 
statutory  body,  and  its  acts  outside  of  the  powers  prescribed 
by  statute  are  void.  Bell  v.  Meeker,  224,  233  (9). 
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12.  Eaualization  of. — Purpose. — Statutes. — The  object  of  statutes 
for  tne  equalization  of  the  assessment  of  property  is  to  compel 
each  citizen  to  pay  his  proper  amount  of  taxes. 

Bell  V.  Meeker,  224,  234  (10). 

13.  Statutes. — Construction. — In  determining  the  subject-matter 
upon  which  a  taxation  statute  operates,  the  legislative  intention 
controls,  but,  such  subject-matter  being  ascertained,  a  liberal 
construction  applies  in  the  execution  of  such  statute. 

Bell  Y.  Meeker,  224,  234  (11). 

14.  Statutes. — State  Board  of  Tax  Commissioners. — Classifica- 
tions of  Property. — ^Where  a  statute  makes  express  classifica- 
tions of  property  on  which  the  State  Board  of  Tax  Commission- 
ers is  to  act  in  equalizing  assessments  of  property  for  taxation, 
all  other  classifications  are  necessarily  excluded  and  forbidden. 

Bell  V.  Meeker,  224,  234   (12). 

TELEGBAPH8  AND  TELEPHONES- 

Receipt  of  Messages. — Custom. — Failure  to  Deliver. — ^A  telegraph 
company  is  liable  to  the  sender  of  a  message  for  the  statutory 
penalty,  where  its  agent  receives  a  verbal  message,  according 
to  custom,  out  of  the  ofiice,  writes  it  down,  receives  the  pay  for 
transmission,  takes  it  into  the  ofiice  but  fails  to  transmit  it. 

Western  Union  Tel.  Co.  v.  Sanders,  146,  149  (5). 

TENANCY  BT  ENTIBETISS— 

See  Deeds.       . 
TENANOT  IN  OOMUON- 

As  to  liens  for  taxes,  see  Taxation,  2;  Hatfield  v.  Mahoney,  499, 
602  (3). 

Liens. — Purchase  by  Cotenant. — One  tenant  in  common  cannot 
buy  in  the  common  property  at  a  tax  sale  and  secure  title 
thereby  to  the  exclusion  of  his  cotenant. 

Hatfield  v.  Mahoney,  499,  502  (1). 

TEXT  BOOKS— 

For  text-books  cited,  see  p.  xxix. 

THEOBT— 

See  Trial. 

TOWNS- 

See  Municipal  Corporations. 

TBAOnON  COBCPANIES- 

See  INTERURBAN  RAILROADS. 

TRANSFEB- 

See  Courts. 
TBESPAS8- 

Injunction  lies  to  prevent,  see  Injunction,  4;  Cross  v.  Hendry, 
246,  250  (4). 
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TBIAL- 

See  Judgment;  New  Trial. 

Burden  of  proof  on  plea  in  abatement  is  on  defendant,  see  Abate- 
ment; Ruth  V.  Ruth,  290,  293  (1). 

As  to  method  of  saving  and  presenting  questions  on  instmctions, 
see  Appeal,  25-31. 

Erroneous  answers  to  interrogatories  to  jury  are  harmless, 
where  true  answers  would  not  overcome  general  verdict,  see 
Appeal,  32;  Inland  Steel  Co.  v.  Smith,  636,  650  (14). 

Where  a  right  result  is  reached,  trial  court's  Judgment  will  not  be 
disturbed,  see  Appeal,  38. 

Where  judgment  is  doubtful  on  merits,  minor  errors  may  lead  to 
a  reversal,  see  Appeal,  39;  Pittsburgh,  etc,,  R.  Co.  v.  Haiabip, 
394,396  (2). 

Failure  to  make  offer  of  proof,  where  evidoice  is  excluded,  fatal, 
see  Appeal,  48;  Neff  v.  Metropolitan  Life  Ins.  Co.,  250,  278  (3). 

Special  findings  will  not  be  disturbed  where  there  is  some  evi- 
dence to  support  them,  see  Appeal,  49;  Cleveland,  etc,  R.  Co. 
V.  Scott,  420,  432  (8). 

Where  an  appeal  is  taken  upon  a  reserved  question  of  law,  only 
the  evidence  necessary  to  present  such  question  is  needed,  see 
Appeal,  50;  Zimmerman  v.  Beatson,  664,  670  (5). 

Exclusion  of  evidence  of  a  fact,  harmless,  where  answers  to  in- 
terrogatories find  in  favor  of  party  offering  the  evidence,  see 
Evidence,  16;  Aetna  Life  Ins.  Co.  v.  Bockttng,*5B6,  592  (14). 

Jury  trial  not  demandable  in  juvenile  court,  see  Infants,  2; 
Dinson  v.  Drosta,  432,  433  (1). 

Burden  on  defendant  to  prove  affirmative  answer,  see  PlfADlNG, 
4;  Aetna  Life  Ins.  Co.  v.  Bockting,  586,  589  (2). 

1.  Negligence.  —  Interurban  Railroads. — Ownership. — Operaiiofn 
of  Cars. — Burden  of  Proof. — In  an  action  for  damages  against 
an  interurban  railroad  company,  the  burden  is  upon  plaintiff  to 
show  that  the  defendant  company  owned  or  operated  the  road 
and  that  the  employes  in  charge  of  the  car  were  defendant's 
employes. 

Indianapolis,  etc.,  Traction  Co.  v.  Henderson,  324,  331  (9). 

2.  Negligence.  —  Carriers.  —  Derailment  of  Cars.  —  Burden  of 
Proof. -^are  Required. — Proof  by  the  plaintiff  of  the  derail- 
ment of  a  passenger-car  makes  a  prima  facie  case  of  negligence, 
which  can  be  overcome  by  the  defendant  only  by  showing  that 
such  derailment  could  not  have  been  avoided  by  the  exercise  of 
the  highest  practicable  care  and  diligence. 

Indiana  Union  Traction  Co.  v.  MeKinney,  86,  93  (9). 

3.  Burden  of  Proof. — Contributory  Negligence. — The  burden  of 
proving  contributory  negligence  is  upon  the  defendant. 

Falender  v.  Blackwell,  121,  133  (12). 

4.  Instructions,  —  How  Considered.  —  Where  the  instructions 
taken  as  a  whole  fairly  submit  the  case  to  the  jury,  the  fact 
that  some  instruction  may  not  be  technically  accurate  will  not 
cause  a  reversal. 

Baltimore,  etc.,  R.  Co.  v.  Kleespies,  151,  169   (22). 
Indianapolis,  etc.,  R.  Co.  v.  Bennett,  141,  143  (2). 
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5.  InstructioTis. — Duplieatwn  of. — ^It  ifi  not  erroneous  to  refase 
to  give  an  instruction  where  the  substance  thereof  has  been 
givoi  in  other  instructions. 

Southern  Ind.  R.  Co.  v.  Oshom,  333,  341  (9). 
Indianapolis  St.  R.  Co.  v.  Taylor,  592,  602  (13). 
Chicago,  etc.,  R.  Co.  v.  GaUion,  604,  612  (8). 

6.  Inatructiana. — Assuming  Facts. — In  giving  instructions,  it  is 
not  error  for  the  courts  to  assume  undisputed  facts  as  estab- 
lished. Tovm  of  Sellersburg  v.  Ford,  94,  99  (6). 

7.  Instructions. — Dating  Exceptions. — An  exception,  under  §544a 
Bums  1905,  to  the  giving  or  refusal  to  give  an  instruction,  must 
be  dated  as  well  as  signed. 

Inland  Steel  Co.  v.  Smith,  636,  648  (8). 

8.  Instructions. — Joint  Exception. — An  exception  to  "all  of"  cer- 
tain instructions  is  joint.    Inland  Steel  Co.  v.  Smith,  636, 648  (9) . 

9.  Instructions. — Excepting  to. — Under  §544a  Bums  1965,  Acts 
1903,  p.  338,  §1,  the  judge  is  required  to  indicate  which  of  re- 
quest^ instructions  are  given  and  which  refused;  and  the 
parties  must  note  their  exceptions  to  the  court's  rulings  if  they 
desire  to  save  any  questions  thereon. 

Inland  Steel  Co.  v.  Smith,  636,  649  (12). 

10.  Instructions.  —  Modification. — How  Considered. — Statutes.^^ 
Under  $544a  Bums  1905,  Acts  1903,  p.  338,  §1,  an  instruction 
requested  by  a  party,  but  modified  by  the  court,  is  regarded  as 
a  requested  instruction  refused,  and  the  modified  instruction  is 
regarded  as  one  given  by  the  judge  on  his  own  motion. 

Inland  Steel  Co.  v.  Smith,  636,  648  (7). 

11.  Instructions. — Omission  of  Facts  from. — Appeal. — Where  ob- 
jection is  made,  on  appeal,  to  an  instruction  because  it  does 
not  include  all  of  the  facts  in  evidence,  the  evidence  showing 
such  omitted  facts  must  be  pointed  out,  or  the  question  is 
waived.  Indianapolis  St.  R.  Co.  v.  Coyner,  510,  514  (7). 

12.  Instructions. — Enumeration  of  Facts. — Omissions. — Supply 
of,  in  Others.^-Giying  an  instruction  which  enumerates  certain 
facts  shown  in  a  case  favorable  to  plaintiff  and  omits  others 
favorable  to  defendant  is  not  erroneous,  as  prejudicial  or  as  an 
invasion  of  the  province  of  the  jury,  where  the  instruction  ad- 
monishes the  jury  that  from  these  facts  and  all  others  given  in 
evidence  they  should  determine  the  question  involved. 

Indianapolis,  etc.,  R.  Co.  v.  Bennett,  141,  142  (1). 

13.  Instructions. — Confining  to  Evidence. — An  instruction  that  if 
the  jury  believe  that  certain  facts  exist  their  verdict  should  be 
for  the  allowance  of  certain  damages,  does  not  constitute  re- 
versible error  because  of  the  omission  of  "from  the  evidence" 
after  **believe,"  where  they  were  properly  instructed  otherwise 
that  the  facts  must  be  proved  by  a  preponderance  of  the  evi- 
dence. Union  Traction  Co.  v.  Pfeil,  51,  56  (6). 

14.  Instructions. — Non-Direction. — Evidence. — An  instruction  on 
the  subject  of  damages  which  fails  to  state  that  the  Jury  must 
confine  itself  to  the  evidence  is  not  misleading  where  m  another 
instruction  the  jury  was  told  that  it  should  determine  the  facts 
from  the  evidence. 

Pittsburgh,  etc.,  R.  Co.  v.  Cozatt,  682,  693  (7). 
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15.  Instructions. — Outlining  Theories  of  Parties. — Failure  to  Re^ 
quest  on  Different  Theory. — Where,  from  the  whole  record,  an 
instruction  correctly  outlined  the  theories  of  the  plaintiff  and 
defendant,  reversible  error  was  not  committed,  althouj^h  defend- 
ant contended  that  the  theory  of  the  defense  was  not  correctly 
stated,  especially  where  the  instruction  given  was  not  preju- 
dicial, and  where  no  instructions  were  requested  by  defoidant. 

Falender  v.  Blackwell,  121,  133  (13). 

16.  Instructions. — Testimony. — Partly  False. — Exclusion  of  AIL 
— An  instruction  that  if  a  witness's  testimony  is  partly  false, 
the  jury  may  exclude  all  unless  corroborated  by  other  evidence^ 
is  erroneous,  such  rule  applying  only  where  the  witness  know- 
ingly or  purposely  testifies  to  something  false.  Lemmon  v. 
Moore,  94  Ind.  40,  distinguished. 

Pittsburgh,  etc.,  R.  Co.  v.  Haislup,  394,  398  (7). 

17.  Instructions. — Duties  of  Judge  and  Jury. — In  a  civil  case,  it  is 
the  duty  of  the  judge  correctly  to  instruct  the  jury  as  to  the 
issues  and  the  law  in  relation  thereto;  and  it  is  the  duty  of  the 
jury  to  be  guided  thereby. 

Indianapolis,  etc..  Traction  Co.  v.  Henderson,  324,  329  (4)« 

18.  Instructions. — Erroneous  as  to  Plaintiff. — Defendants  Right 
to  Obiect. — Defendant  has  no  right  to  complain  of  an  instruc- 
tion that  places  the  burden  of  proving  unnecessary  facts  upon 
the  plaintiff,  such  instruction  evidently  being  to  defendant's 
advanta^. 

Indianapolis,  etc.,  Traction  Co.  v.  Henderson,  324,  329  (5). 

19.  Instructions.  —  Peremptory.  —  Evidence.  —  A  peremptory  in- 
struction for  defendant  should  not  be  given  where  there  is  some 
evidence  to  support  plaintiff's  case. 

Southern  Ind.  R.  Co.  v.  Osbom,  333,  340  (8),  842  (8). 

20.  Instructions.  —  Vnpre judicial.  —  The  giving  of  allured  er- 
roneous instructions  does  not  constitute  reversible  error,  unless 
they  are  prejudicial.  Falender  v.  Blackwell,  121,  131  (11). 

21.  Instructions. — Weight  of  Testimony. — It  is  not  error  to  re- 
fuse an  instruction  that,  all  other  things  being  equal,  the  testi- 
mony of  the  greater  number  of  witnesses  would  constitute  the 
preponderance  of  evidoice  on  a  proposition,  since  its  tendoicy 
would  be  to  make  a  false  test  of  the  weight  of  evidence. 

Indianapolis,  etc.,  R.  Co.  v.  Bennett,  141,  143  (3). 

22.  Instructions. — Bastardy. — Res  Judicata. — It  is  not  error  to 
refuse  to  give  an  instruction  that  if  a  former  adjudication  of 
the  bastardy  case  was  had,  the  defendant  should  have  a  ver- 
dict, where  a  reply,  sustained,  by  some  evidence,  showed  that 
such  adjudication  was  a  nullity. 

Gooding  v.  State,  ex  rel.,  42,  50  (11). 

23.  Instructions. — Contributory  Negligence. — Burden  of  Proof. — 
Evidence. — An  instruction  that  contributory  n^lieence  is  a 
defense  to  be  proved  by  defendant,  but  that  all  of  the  evidence 
should  be  considered  on  such  question,  is  correct. 

Toum  of  Sellersburg  v.  Ford,  94,  100  (8). 

24.  Instructions. — Peremptory. — Burden  of  Proof. — Invasion  of 
Province  of  Jury. — A  peremptory  instruction  for  a  party  having 
the  burden  of  proof,  where  the  determination  of  the  issue  de- 
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pends  upon  the  credibility  of  witnesses,  or  upon  inferences  or 
deductions  from  the  evidence,  is  an  invasion  of  the  province  of 
the  jury.  Indianapolia  St.  R.  Co.  v.  Coyner,  510,  513  (3). 

25.  Burden  of  Proof. — Contributory  Negligence. — Peremptory  /n- 
8truction«.--Oontributory  negligence  is  an  affirmative  defense, 
the  burden  of  proof  being  upon  the  defendant;  and  a  peremp- 
tory instruction  on  such  issue  can  only  be  given  in  favor  of  tne 
plaintiff.  Indianapolis  St.  R,  Co.  v.  Coyner,  510,  513  (4). 

26.  Instructions.  —  Damages.  —  Crippled  Condition. — Resulting 
Unpleasantness. — In  a  personal  injury  case,  where  plaintiff's 
knee  was  crushed,  resulting  in  the  loss  of  his  leg,  an  instruc- 
tion that  the  jury  may  consider  the  fact,  if  it  be  one,  that 
"plaintiff  will  be  deprived  of  the  pleasure  and  satisfaction  in 
life  that  those  only  can  enjoy  who  are  possessed  of  a  sound 
body  and  the  free  use  of  all  of  its  members,"  is  correct. 

Pittsburgh,  etc.,  R.  Co.  v.  Cozatt,  682,  694  (8). 

27.  Instructions. — Damages. — Limiting  to  Evidence. — ^It  is  not 
reversible  error  to  instruct  the  jury  that  if  they  find  for  plain- 
tiff they  should  assess  her  damages  in  any  amount  they  deem 
proper,  where  in  another  instruction  they  were  expressly  lim- 
ited to  the  evidence  in  the  case. 

Touni  of  Sellershurg  v.  Ford,  94,  99  (5). 

28.  Measure  of  Damages. — Pecuniary  Loss. — An  instruction  on 
the  measure  of  damages  for  death  by  wrongful  act  stating  in 
substance  that  the  amount  of  recovery  should  be  the  pecuniary 
loss  of  the  widow  and  child,  is  correct. 

Falender  v.  Blackwell,  121,  134  (14). 

29.  Instructions. — Damages. — Ascertainment  of. — An  instruction 
that  the  verdict  should  be  for  a  sum  sufficient  to  compensate 
plaintiff  for  his  pecuniary  loss,  not  to  exceed  the  demand,  is 
not  erroneous  where  the  elements  of  the  damage  and  the  proof 
necessary  to  establish  same  are  properly  outlined  in  other  in- 
structions. Chicago,  etc.,  R.  Co.  v.  Thrasher,  35  Ind.  App.  58, 
overruled. 

Indianapolis,  etc.,  Traction  Co.  v.  Henderson,  324,  330  (7). 

30.  Instructions.  —  Employers'  Liability  Act.  —  **Due  Care  and 
Diligence." — An  instruction  that  the  servant,  to  recover  under 
the  provisions  of  the  employers'  liability  act  (§7083  Bums 
1901,  Acts  1893,  p.  294,  §1),  providing  that  servants  under  cer- 
tain circumstances  and  when  "in  the  exercise  of  due  care  and 
diligence"  may  recover  for  injuries,  must  have  been  in  the  ex- 
ercise of  "due  care."  is  not  bad,  since  "due  care"  includes  "dili- 
gence." Southern  Ind.  R.  Co.  v.  Osbom,  333,  339  (5). 

31.  Instructions. — Issues. — Insurance. — Fraud. — ^In  an  action  on 
an  insurance  policy,  where  fraud  is  pleaded  as  a  defense,  the 
company  is  not  entitled  to  instructions  on  the  question  of  a 
breach  of  warranty. 

Aetna  Life  Ins.  Co.  v.  Bockting,  586,  592  (13). 

32.  Instructions.  —  Interurban  Railroads.  —  Eminent  Domain. — 
Damages. — ^An  instruction,  in  a  proceeding  by  an  interurban 
railroad  company  to  condemn  a  right  of  way,  stating  that  if 
certain  facts  existed,  the^  might  be  considered  by  the  jury  in 
estimating  the  damages,  is  not  prejudicial  error  because  it  did 
not  confine  such  facts  to  those  shown  by  the  evidence,  where 
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other  instructions  properly  informed  the  jury  that  the  land- 
owners must  prove  the  existence  of  the  necessary  facts  by  a 
preponderance  of  the  evidence. 

Union  Traethn  Co.  v.  PfeU,  51,  54  (2). 

83.  Instruetiona.  —  Interurhan  Railroads.  —  Eminent  Domain.  — 
Damages. — Speeulative. — ^An  instruction,  in  an  interurhan  rail* 
road  right  of  way  condemnation  proceeding,  stating  that  if 
certain  facts  exist,  they  may  be  considered  on  the  question  of 
damages,  is  not  reversible  as  allowing  conjectural  or  speculative 
damages,  where  other  instructions  specifically  informed  the 
jury  that  such  conjectural  or  speculative  damages  could  not 
be  given.  Union  Traction  Co.  v.  P/etZ,  51,  55  (3),  56  (3). 

34.  InstructionB,  —  Master  and  Servant. — Negligence. — Contrib- 
utory.— In  an  action  by  a  servant  for  dunages  caused  by  tJie 
backing  of  freight-cars  against  a  bumping-post,  between  which 
plaintiff's  knee  was  caught  and  crushed,  an  instruction  that  if 
his  knee  was  caught  because  cinders  gave  way  under  his  foot 
the  verdict  should  be  for  defendant  is  proi>eriy  refused,  since 
how  the  knee  bent  down  is  immaterial,  and  since  the  instruction 
wholly  omits  any  mention  of  defendant's  negligence. 

Pittsburgh,  etc.,  R.  Co.  v.  Cozatt,  682,  692  (6) . 

35.  Instructions. — Contributory  Negligence. — Question  for  Jury. 
— ^It  is  not  error  to  refuse  an  instruction  charging  that  certaip 
specific  acts  constitute  contributory  negligence  as  a  matter  of 
law,  but  all  of  the  facts  involved  in  plaintiff's  conduct  should 
be  considered,  the  question  being  one  of  fact  for  the  jury. 

Chicago,  etc.,  R.  Co.  v.  Gallion,  604,  611   (6). 

36.  Instructions. — Contributory  Negligence. — Question  for  Jury. 
— It  is  not  error  to  refuse  to  instruct  the  jury  that  riding  on  a 
sewer-pipe,  loaded  in  such  manner  that  if  the  wheel  of  the 
wagon  should  dro^)  into  a  rut,  or  if  the  wagon  should  go  down 
an  incline,  such  pipe  would  fall,  constitutes  the  person  riding 
guilty  of  contributory  neglig^ice  as  a  matter  of  law,  since  the 
question  is  whether  an  ordinarily  prudent  man  would  so  ride, 
and  such  question  is  for  the  jury. 

Chicago,  etc.,  R.  Co.  v.  Gallion,  604,  612  (7). 

37.  Instructions. — Defining  Negligence. — Invasion  of  Province  of 
Jury. — An  instruction  that  if  the  jury  should  find  certain  facts 
to  exist,  such  facts  would  constitute  negligence,  is  not  an  inva- 
sion of  the  province  of  the  jury. 

Baltimore,  etc.,  R.  Co.  v.  Kleespies,  151,  168  (21),  169  (21).  . 

38.  Instructions.  —  Railroads.  —  Crossings. — Backing  over. — An 
instruction  that  the  jur^  should  find  for  the  plaintiff  if  they 
found  that  defendant  railroad  company  negligently  backed  its 
train  over  the  railroad  crossing,  causing  plaintiff's  injuries 
without  his  fault,  is  not  incorrect,  where  the  fact  of  the  backing 
and  plaintiff's  freedom  from  fault  were  undisputed. 

Baltimore,  etc.,  R.  Co.  v.  Kleespies,  161,  161  (11). 

39.  Instructions. — Railroads. — Contributory  Negligence. — An  in- 
struction, in  a  personal  injury  case,  that  if  contributory  negli- 
gence were  proved,  plaintiff  would  forfeit  his  right  of  recovery 
and  that  the  burden  of  proving  same  was  on  defendant,  is  not 
objectionable.      BcUtimore,  etc.,  R.  Co.  v.  Kleespies,  151, 162  ( 12) . 
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40.  Inatruetiana.  —  Railroads.  —  Croseinga, — Care  Required. — ^An 
instruction,  in  a  personal  injury  case,  that  the  ''stop,  look  and 
listen"  rule  is  as  imperative  upon  a  railroad  company  whose 
train  is  approaching  a  railroad  crossing  as  upon  a  pedestrian 
approaching  a  highway  crossing,  where  such  company  is  run- 
nmg  its  train  over  a  railroad  crossing  having  no  derailing  de- 
vice, and  controlled  by  a  flagman  employed  by  both  companies, 
and  whose  signals  commanded  defendant  not  to  cross,  is  not 
erroneous.       Baltimore,  etc.,  R.  Co.  v.  Kleeepiee,  151,  163  (13). 

41.  Aseuming  Facts. — Railroads. — Defective  Works  and  Ways. — 
An  instruction  that  if  the  jury  find  that  plaintiff  was  injured 
and  that  such  injury  occurred  because  of  defective  condition 
of  defendant's  works  and  ways  in  that  there  was  no  provision 
for  signaling  trains,  or  any  telegraph  or  telephone,  the  verdict 
should  be  for  plaintiff  if  he  was  in  the  exercise  of  due  care,  is 
not  misleading  as  an  assumption  of  defendant's  negligence. 

Southern  Ind.  R.  Co.  v.  Osbom,  333,  340  (6). 

42.  Instructions.  —  Not  Specific.  —  Remedy.  —  The  giving  of  in- 
structions which  are  correct  statements  of  the  law  so  far  as 
they  go,  but  which  are  unclear  and  not  specific,  is  not  er- 
roneous, the  remedy  being  to  ask  for  further  instructions. 

iTidianapolis,  etc.,  Traction  Co.  v.  Henderson,  324,  329  (6). 

48.  Instructions.  —  Street  Railroads.  —  Negligence.  —  Last  Clear 
Chance. — ^An  instruction  that  it  is  the  duty  of  a  street  railroad 
company  to  avoid  inflicting  injuries  to  persons  on  or  near  its 
tracK,  and  for  its  motorman  to  stop  its  car  where  danger  is 
observed,  or  where  such  danger  should  be  observed  in  the  exer- 
cise of  ordinary  care,  is  not  erroneous. 

Indianapols  St.  R.  Co.  v.  Hackney,  872,  875  (2). 

44.  Instructions.  —  Street  Railroads.  —  Speed  of  Cars.  —  An  in- 
struction as  to  the  proper  rate  of  speed  of  a  street-car  in  a  city 
is  not  harmful  to  the  company,  where  the  evidence  shows  that 
just  before  the  injury  the  car  was  standins:  still  and  the  motor- 
man  saw  plaintiff's  wagon  on  the  track  and  voluntarily  ran  into 
it,  causing  the  injuries. 

Indianapolis  St.  R.  Co.  v.  Hackney,  872,  376  (4). 

45.  Instructions.  —  Peremptory.  —  What  Are. — Street  Railroads. 
— Crossings. — An  instruction  outlining  the  duty  of  the  driver 
of  a  vehicle  in  crossing  a  car  track  in  front  of  a  street  car,  is 
not  a  peremptory  instruction. 

Indianapolis  St.  R.  Co.  v.  Coyner,  510,  518  (5). 

46.  Contributory  Negligence, — Street  Railroads. — An  instruction 
that  if  plaintiff,  while  crossing  the  street  car  track,  was  run 
into  solely  because  of  the  sudden  increasing  of  the  car's  speed 
so  that  he  could  not,  in  the  exercise  of  ordinarv  care,  have 
avoided  the  collision,  he  was  not  guilty  of  contributory  negli- 
gence, is  correct. 

Indianapolis  St.  R.  Co.  v.  Coyner,  510,  514  (6)  • 

47.  Instructions. — Verdict. — Duty  of  Jurors. — It  is  not  reversible 
error  to  refuse  to  instruct  the  jury  not  to  return  a  compromise 
verdict,  where  they  are  instructed  that  the  verdict  should  be 
sustained  by  a  preponderance  of  all  of  the  evidence  in  the  case. 

Union  Traction  Co.  v.  Pfeil,  51,  59  (9). 
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48.  Instructions. — Forms  of  Verdict — Statutes, — A  direction  to 
the  jury  as  to  the  forms  of  verdict  is  not  an  instruction  within 
the  meaning  of  $544a  Bums  1905,  Acts  1903,  p.  338,  II,  requir- 
ing all  instructions  given  to  be  in  writing. 

Indianapolis,  etc..  Traction  Co,  v.  Henderson,  324,  331  (8). 

49.  Answers  to  Interrogatories  to  Jury. — Contributory  Negli- 
gence.— Answers  to  interrogatories  to  the  jury  showing  that 
plaintiff,  while  riding  on  the  top  of  a  sewer-pipe,  with  one  foot 
within  same,  such  tile  standing  uprightly  on  the  top  of  another, 
was  injured  because  one  wheel  of  his  wagon  fell  into  a  rut, 
thereby  causing  the  tile  to  fall  on  him,  and  that,  except  for  such 
rut,  the  injury  would  not  have  occurred,  are  not  m  irrecon- 
cilable conflict  with  a  general  verdict  for  plaintiff. 

Chicago,  etc.,  R.  Co.  v.  Gallian,  604,  610  (5). 

50.  Answers  to  Interrogatories.  —  Railroads.  —  Setting  Fires. — 
Answers  to  interrogatories  to  the  jury,  in  an  action  against  a 
railroad  company  for  setting  fires  because  of  the  n^ligent 
operation  of  its  engine,  that  the  spark-arrester  was  good;  that 
tne  engineer  was  unskilful  and  that  more  steam  was  used  than 
necessanr  to  ascend  the  grade,  are  not  irreconcilable  with  a 
verdict  lor  plaintiff. 

Louisville,  etc.,  R.  Co.  v.  Vinyard,  628,  634  (9). 

51.  Interrogatories  to  Jury. — Purpose. — The  purpose  of  inter- 
rogatories to  the  jury  is  to  ascertain  by  a  limited  number  of 
concise,  clear  and  not  overlapping  or  confusing  questions,  the 
material  facts  shown  by  the  evidence. 

Indianapolis  St.  R.  Co.  v.  Bolin,  169,  174  (2). 

62.  Interrogatories  to  Jury. — Street  Railroads. — Excessive  Speed. 
— Contributory  Negligence. — Answers  to  the  interrogatories  to 
the  jury,  in  an  action  for  personal  injuries,  showing  that  de- 
fendant ran  its  car,  which  caused  plaintiff's  injuries,  at  a  dan- 
gerous speed,  that  plaintiff  acted  as  an  ordinarily  prudent  man, 
and  which  answers  failed  to  show  that  plaintiff  knew  or  had 
reason  to  know  of  such  excessive  speed  when  he  attempted  to 
cross  in  front  of  the  car  which  struck  him,  are  not  irreconcilable 
with  a  verdict  for  plaintiff.  Gomstock,  P.  J.,  and  Wiley,  J., 
dissenting.  Indianapolis  St.  R.  Co.  v.  Bolin,  169,  179  (14). 

63.  Interrogatories  to  Jury. — Street  Railroads. — Care. — Answers 
to  interrogatories  to  the  jury  showing  that  the  servants  in 
charge  of  the  street  car  causing  plaintiff's  injuries  did  nothing 
to  check  the  car  or  to  avoid  the  collision,  where  they  could  have 
done  80^  support  a  general  verdict  for  plaintiff,  where  there  was 
no  finding  tnat  they  did  not  know  of  the  plaintiff's  peril,  the 
inference  under  the  circumstances  being  that  they  knew  there- 
of, or  should  have  known. 

Indianapolis  St.  R.  Co.  v.  Bolin,  169,  180  (16). 

54.  Interrogatories  to  Jury. — Conflict. — Street  Railroads. — Negli- 
gence.— An  answer  to  an  interrogatory  to  the  jury  that  the 
motorman  of  the  street  car  causing  the  injui^y  had  no  reason 
to  anticipate  that  the  switch  would  not  remain  in  position,  con- 
flicts with  answers  showing  that  a  car  had  formerly  been  de- 
railed by  such  switch,  that  the  motorman  could  have  anticipated 
that  the  car  would  not  pass  in  safety-  and  that  the  company 
had  reason  from  the  history  of  such  switch  to  anticipate  the 
injury.  Indianapolis  St.  R.  Co.  v.  Feamaught,  75,  79  (2). 
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65.  Interrogatories  to  the  Jury. — Conflict. — An  answer  to  an  in- 
terrogatory to  the  jury  that  there  was  no  evidence  that  the 
motorman  of  the  car  causing  the  injury  had  reason  to  think  the 
switch  would  not  remain  in  position  is  in  conflict  with  an  an- 
swer showing  that  with  proper  inspection  of  tiie  switch  the 
accident  could  have  been  anticipated. 

Indianapolis  St  R,  Co.  v.  Feamaught,  75,  80  (4). 

56.  Interrogatories  to  Jury. — Street  Railroads. — Negligence. — 
Defective  Switches. — Answers  to  interrogatories  to  the  jury 
showing  that  defendant  street  railroad  company's  use  of  a 
switch  made  by  a  reputable  manufacturer  and  eenerally  in  use, 
but  which  had  become  defective,  a  reasonable  mspection  being 
sufficent  to  disclose  the  defects,  sustain  a  general  verdict  for 
plaintiff,  who  was  driving  on  the  street  and  was  injured  by  the 
derailing  of  a  street  car,  occasioned  by  such  defective  switch. 

Indianapolis  St.  R.  Co.  v.  Feamaught,  75,  80  (6). 

57.  Complaint.  —  Paragraphs,  —  Judgment  —  Interrogatories  to 
Jury. — -Conflict — ^Where  a  complaint  for  damages,  in  the  first 
two  paragraphs,  alleged  negligence,  and  in  the  third,  wilful- 
ness, and  an  answer  to  an  interrogatory  to  the  jury  showed 
that  the  motorman  of  defendant  street  railroad  company  pur- 
posely ran  the  car  against  plaintiff,  and  another  answer  showed 
that  such  motorman  did  not  see  plaintiff  as  he  was  about  to 
enter  upon  the  track,  the  Appellate  Court  cannot  determine  on 
which  paragraph  the  jury  rested  the  verdict,  such  answers  be- 
ing contradictory.   Indianapolis  St  R.  Co.  v.  Taylor,  592,  597  (4) . 

58.  Answers  to  Interrogatories  to  Jury. — Motion  to  Make  Spe- 
cific.— A  motion  to  make  more  specific  answers  to  certain  inter- 
rogatories should  be  overruled,  where  definite  answers  covering 
such  interrogatories  are  made  to  other  interrogatories. 

Indianapolis  St  R.  Co.  v.  Taylor,  692,  603  (15). 

59.  Interrogatories  to  Jury. — Purpose. — ^It  is  not  necessary  for 
the  answers  to  the  interrogatories  to  establish  plaintiff's  right 
to  recover,  where  the  raieral  verdict  is  in  his  favor;  nor  does 
an  inconsistency  in  such  answers  affect  such  general  verdict. 

Inland  Steel  Co.  v.  Smith,  636,  645  (2). 

60.  Answers  to  Interrogatories. — General  Verdict — Where  the 
general  verdict  is  not  irreconcilable  with  the  answers  to  the 
mterrogatories  to  the  jury  under  any  supposable  evidence  ad- 
missible, the  general  verdict  controls;  and  no  inferences  will 
be  indulged  in  favor  of  such  answers,  but  all  inferences  will  be 
indulged  in  support  of  the  general  verdict. 

Inland  Steel  Co.  v.  Smith,  636,  645  (3). 

61.  Interrogatories  to  Jury, — Master  and  Servant — Contributory 
Negligence. — Answers  to  interrogatories  to  the  jury  showing 
that  the  plaintiff  was  set  to  work  in  a  place  where  he  could  not 
watch  the  movements  of  a  swinging  crane;  that  while  engaged 
in  his  work  the  master  directed  another  servant,  who  could  not 
watch  plaintiff,  to  operate  such  crane,  and  that  by  reason  there- 
of, witnout  any  warning  to  plaintiff,  he  was  injured,  are  not 
in  irreconcilable  conflict  with  a  general  verdict  for  plaintiff. 

Inland  Steel  Co.  v.  Smith,  636,  645  (6). 

62.  Answers  to  Interrogatories  to  Jury. — Conflict. — Effect — Con- 
flicting answers  to  the  interrogatories  to  the  jury  nullify  each 
other  and  do  not  overthrow  the  general  verdict. 

Indianapolis  St  R.  Co.  v.  Feamaught,  75,  80  (6). 
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63.  General  Verdiet. — Answers. — Whiek  Controls. — The  answers 
to  the  interrogatories  to  the  jury  control  the  general  verdict 
onlv  where  there  is  an  irreconcilable  conflict  between  them 
under  any  supposable  evidence  admissible  under  the  issues. 

Inckanapolia  St.  R.  Co.  v.  Bolin,  169,  176  (5). 
Indianapolis  St.  R.  Co.  v.  Feamaught,  75,  77   (1). 

64.  Evidence. — Sufficiency  of,  to  Show  Defendants  Operation  of 
Inter7:rban  Railroad. — ^Where  there  is  evidence  to  show  that  a 
certain  track,  on  which  the  injury  sued  for  occurred,  was  used* 
by  defendant;  that  the  car  causing  the  injury  was  in  charge 
of  a  motorman  and  conductor;  that  the  conductor  ran  defend- 
ant's first  car  on  such  track  and  at  the  time  of  the  trial  was 
employed  by  ''defendant  company;"  that  at  the  time  of  the  acci- 
dent he  made  a  report  thereof  according  to  ''the  rules  of  the 
company/'  a  verdict  that  such  accident  was  caused  by  defend- 
ant is  warranted. 

Indianapolis,  etc..  Traction  Co*  v.  Henderson^  324,  331  (10). 

65.  Complaint. — Paragraphs. — Judgment. — Motion  to  Modify. — 
Overruling  a  motion  asking  the  court  to  modify  the  judgment 
by  indicatmg  upon  which  of  three  paragraphs  of  complaint  the 
same  was  rendered,  is  harmless  error,  where  the  plaintiff  was 
oititled  to  judgment  on  one  of  them,  since  defendant's  burden 
was  not  increased  thereby. 

Indianapolis  St.  R.  Co.  v.  Taylor,  592,  598  (6). 

66.  Evidence. — Attorneys'  Fees. — Railroads. — Fences. — ^Where  it 
appears,  in  an  action  for  the  recovery  of  the  value  of  a  fence 
built  by  an  abutter  to  a  railroad  ri^ht  of  way,  under  15324 
Bums  1901,  Acts  1885,  p.  224,  §2,  Hist  the  plaintiff  brought 
suit  and  that  his  pai>ers  were  signed  by  an  attorney  who  repre- 
sented him  in  court,  it  is  sufficiently  shown  that  plaintiff  had  an 
attorney  and  was  eititled  to  recover  attomey^s>  fees.  Terre 
Haute,  etc.,  R.  Co.  v.  Salisbury,  38  Ind.  App.  100,  followed. 

Vandalia  R.  Co.  v.  Stephens,  11,  15  (9). 

67.  Railroads. — Setting  Fires.  —  Question  for  Jury.  —  Whether 
plaintiff's  bam  was  set  on  fire  by  defendant's  engine,  because 
of  an  excessive  use  of  steam,  is  a  question  for  the  jury. 

Louisville,  etc.,  R.  Co.  v.  Vinyard,  628,  635  (10). 

68.  Failure  of  Proof.  —  Railroads.  —  Setting  Fires.  —  Proximate 
Cause. — Where  plaintiff  alleges  that  defendant  railroad  com- 
pany, by  overtaxing  its  engine,  negligently  set  his  bam  on  fire, 
his  proof  must  show  that  such  overtaxing  was  the  proximate 
cause  of  the  emission  of  the  sparks  setting  such  fire. 

Louisville,  etc.,  R.  Co.  v.  Vtnyard,  628,  635  (12). 

69.  Special  Findings.  —  ConcluMons.  —  **IllegaX  and  Excessive^ 
Fees. — A  special  finding  that  $2,965.29  "was  illegal  and  ex- 
cessive fees,  collected  and  taxed  in  violation  of  law,  and  in 
excess  of  fees  taxable  and  chargeable  by  law,"  is  a  finding  of 
fact  and  not  a  mere  conclusion. 

State,  ex  rel,  v.  WiUiams,  376,  382  (5). 

70.  Quieting  Title. — Special  Findings. — How  Considered  on  Ap- 
peal. — The  special  findings  in  a  quiet-title  case  must  be  consid* 
ered  with  reference  to  the  law.  requiring  plaintiff  to  recover 
upon  the  strength  of  his  own  title,  to  prove  the  all^;ations  of 


INDEX.  791 


TRIAL— Oontinued. 

his  complaint  by  a  preiMmderance  of  the  evidence,  to  present 
facts  and  not  mere  evidence  or  conclusions  in  the  special  find- 
ings, facts  not  found  being  taken  as  not  proved. 

Hornet  v.  Dumbeck,  482,  490  (1). 

71.  Conclusions  of  Law. — Form  of. — ^A  conclusion  of  law  "that 
plaintiff  recover  $100"  is  sufficient. 

Western  Union  Tel.  Co.  v.  Sanders,  146,  147  (1). 

72.  Special  Findings. — Evidence. — Telegraphs  and  Telephones. — 
Testimony  that  defendant's  agent  had  received  the  message  in 
question  in  front  of  the  warehouse  and  that  it  was  a  custom  to 
receive  than  there  supports  a  special  finding  that  it  was  such 
agent's  custom  to  receive  messages  outside  of  the  office. 

Western  Union  Tel.  Co.  v.  Sanders,  146,  147  (2). 

73.  Special  Findings. — Evidence. — A  special  finding  substantially 
following  the  testimony  of  a  witness  for  plaintiff  is  not  without 
support.  Western  Union  Tel.  Co.  v.  Sanders,  146,  148  (3). 

74.  Special  Findings. — Evidence. — Telegraphs  and  Telephones. — 
Failure  to  Send. — A  special  finding  that  defendant  telegraph 
company  did  not  send  a  certain  message  is  supported  by  the 
evidence,  where  the  defendant's  operator  testifies  that  it  was 
not  sent.        Western  Union  Tel.  Co.  v.  Sanders,  146,  149  (4). 

75.  Street  Railroads. — Negligence. — Evidence. — Evidence  show- 
ing that  plaintiff  attempted  to  cross  a  street  car  track  in  front 
of  an  approaching  car;  that  such  car,  unknown  to  plaintiff,  was 
running  at  a  dangerous  rate  of  speed;  that  the  employes  in 
charge  thereof  did  nothing  to  check  the  car  or  to  avoid  injury; 
that  plaintiff  when  he  saw  a  collision  was  imminent,  tried  to 
avoid  same,  but  failed;  that  plaintiff  from  the  first  was  in 
plain  view  of  the  motorman,  supports  a  verdict  for  plaintiff. 
Comstock,  P.  J.,  and  Wiley.  J.,  dissenting. 

Indianapolis  St.  R.  Co.  v.  Bolin,  169,  181  (19). 

76.  Change  of  Judge.  —  New  Trial  as  of  Right.  —  Partition. — 
Trusts. — In  a  suit  for  partition  and  to  enforce  an  alleged  trust 
in  lands,  the  plaintiff,  after  defeat,  cannot,  on  her  motion  for 
a  new  trial  as  of  right,  demand  a  change  of  judge. 

Bonham  v.  Doyle,  438,  442  (6). 

77.  Verdict. — Venire  de  Novo. — A  motion  for  a  venire  de  novo 
lies  only  where  the  verdict  is  uncertain  or  inconsistent. 

Indianapolis  St.  R.  Co.  v.  Taylor,  592,  698  (5). 

78.  Directing  Verdict. — It  is  error  to  direct  a  verdict  for  defend- 
ant, where  there  is  any  evidence,  or  legitimate  inferences  there- 
from, to  support  a  verdict  for  plaintiff. 

Pittsburgh,  etc.,  R.  Co.  v.  Cozatt,  682,  690  (1). 

79.  Verdict.  —  Ceneral.  —  Street  Railroads. — Speed. — A  geieral 
verdict  for  plaintiff,  in  an  action  for  personal  injuries  result- 
ing from  a  collision  between  plaintiff's  buggy  and  a  street  car 
alleged  to  have  been  run  at  a  dangerous  rate  of  speed,  is  a 
findmg  tliat  such  car  was  so  run. 

Indianapolis  St.  R.  Co.  v.  Bolin,  169,  178  (8). 

80.  Verdict. — General  Effect. — A  eeneral  verdict  for  plaintiff  is 
a  finding  that  the  all^ations  of  the  paragraphs  of  his  complaint 
are  true.  Indianapolis  St.  R.  Co.  v.  Bolin,  169,  179  (15). 
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81.  Verdict. — Answers.  —  Presumptions. — Presumptions  are  in- 
effective where  the  facts  themselves  are  escpressly  found. 

Indianapolis  St.  R.  Co.  v.  Bolin,  169,  180  (17). 

82.  Witnesses. — Failure  of  Party  to  Produce. — Inferences. — Evi- 
dence.— ^The  failure  of  a  party  to  produce  or  account  for  an 
important  witness  whom  he  could  secure  may  properly  be  con- 
sidered by  the  jury  in  determining  the  merits  of  the  case. 

Southern  Ind.  R.  Co.  v.  Osbom,  333,  342  (12). 

TRUSTS— 

See  Pleading,  79,  80;  Bonham  v.  Doyle,  438. 

New  trial,  as  of  right,  not  demandable  in  cases  of,  see  New 
Trial,  8;  Bonham  v.  Doyle,  434,  436  (2). 

ULTRA  VIRES— 

See  Corporations. 

VENDOR  AND  PUROHASER- 

One  cotenant  cannot  buy  in  the  common  property  to  the  exclusion 
of  his  cotenant,  see  Tenancy  in  Common;  Hatfield  v.  Mahaney, 
499,  502  (1). 

Duty  of  purchaser  to  remove  obstruction  to  watercourse,  see 
RAiiitOAOS,  18;  Graham  v.  Chicago,  etc.,  R.  Co.,  294,  298  (6). 

1.  Liens.  —  Estoppel.  —  Bankruptcy.  —  Compromise. — Receipt  of 
Proceeds. — ^The  receipt  by  the  holder  of  a  vendor's  lien  of  her 
pro  rata  part  of  the  proceeds  of  a  compromise  executed  by  the 
defendant  remote  grantee  with  the  trustee  in  bankruptcy  of 
the  holder's  immediate  grantee,  does  not  estop  such  holder  from 
enforcing  her  lien  for  the  balance  due,  against  the  real  estate 
purchased  by  defendant  with  notice. 

Eisman  v.  Whalen,  350,  354  (2). 

2.  Liens.  —  Remote  Grantees.  —  Notice.  —  Husband  and  Wife.  — 
Lands  in  the  hands  of  a  remote  grantee  with  notice  are  liable 
to  the  lien  for  unpaid  purchase  money,  and  such  lienor,  though 
a  married  woman,  can  assert  such  lien  in  her  own  name. 

Eisman  v.  Whalen,  350,  355  (4). 

3.  Liens.  —  Remote  Grantees.  —  Notice.  —  Evidence. — ^Where  the 
evidence  shows  that  plaintiff  conveyed  land  to  her  ^prantee,  re- 
serving a  vendor's  lien  evidenced  by  a  note  on  which  defend- 
ant's husband  was  a  surety;  that  such  grantee  conveyed  said 
land  to  defendant's  husband,  the  payment  of  such  note  being 
assumed;  that  such  husband,  without  consideration  therefor, 
conveyed  such  land  through  a  third  person  to  defendant;  that 
defendant  knew  such  debt  was  unpaid;  and  that  such  ^nrauitee 
and  such  husband  were  bankrupts,  a  decree  spving  plaintiff  a 
lien  on  such  land  is  justified.     Eisman  v.  Whdlen,  250,  356  (7). 

VENIRE  DE  NOVO- 

See  Trial,  77. 

VERDICT— 

See  Trial,  77-81. 

Instructions  as  to,  see  Trial,  47,  48. 
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WAIVBB— 

Errors  not  discussed  on  appeal  are  waived,  see  Appeal,  17-21. 

Notice  of  withdrawal  may  be  waived  by  a  building  and  loan  asso- 
ciation, see  BuiuoiNG  and  Loan  Associations,  1;  Big  Four 
Bldg.  Assn.  v.  Clegg,  188,  190  (1). 

WASTE- 

Injunction  lies  to  prevent,  see  Injunction.  4;  Cross  v.  Hendry, 
246,250  (4). 

WATEBS— 

Complaint  for  obstruction  of  watercourse,  by  railroad  company, 
see  Pleading,  63;  Graham  v.  Chicago,  etc.,  R.  Co.,  294,  296  (1). 

Obstruction  of  course  by  railroad  company,  see  Raiukoads,  14-23; 
Graham  v.  Chicago,  etc,  R,  Co,,  294. 

WHiFUIi  USTTUBJEB— 

Cases  on,  collected  in  dissentinsp  opinions,  see  Pleading,  70; 
Pittsburgh,  etc.,  R.  Co.  v.  F4rretl,  515. 

WELLS- 

Are  necessary  exhibits  in  complaints  to  collect  debts  charged 
therein,  see  Pi£ADING,  81;  Schnell  v.  Schnell,  556,  565  (9). 

Life  Estate. — Power  of  Disposition. — ^A  will  in  form :  "I  give  and 
bequeath  to  my  beloved  wife    *    *    *    all  my  property,  both 

Sersonal  and  real,  to  be  hers  during  her  lifetime  and  at  her 
eath  I  wish  what  property  is  left  to  be  applied  toward  build- 
ing a  Methodist  Episcopal  church  at  or  near  Houston,  Indiana," 
gives  such  widow  a  life  estate  only  in  such  property,  and  she 
has  power  to  dispose  of  only  such  interest. 

Cross  V.  Hendry,  246,  250  (3). 

wmnESSES- 

Cross-examination  of,  see  Evidence,  30,  31;  Shotts  v.  McKinney, 
101. 

Inference  from  failure  to  produce,  see  Trial,  82;  Southern  Ind. 
R.  Co.  V.  Osbom,  333,  342  (12). 

1.  Competency. — Decedents*  Estates. — Executors  and  Adiminis- 
trators. — In  an  action  by  an  administrator  for  the  conversion, 
by  defendants,  of  money  belonging  to  the  decedent,  such  de- 
fendants are  not  competent  witnesses  as  to  any  matters  which 
occurred  prior  to  decedent's  death^  but  may  testify  to  things 
occurring  after  such  death.  Michigan  Trust  Co.  v,  Probasco, 
29  Ind.  App.  109;  Taylor  v.  Duesterberg,  109  Ind.  165,  and 
Durham  v.  Shannon,  116  Ind.  403,  distinguished. 

Zimmerman  v.  Beatson,  664,  666  (1). 

2.  Impeachment. — Contradictory  Statements. — Admissions  of  one 
party  to  a  joint  cause  which  are  not  admissible  in  the  case  as 
an  admission,  because  not  competent  against  the  others,  may  be 
availed  of  by  calling  such  party  as  a  witness  and  then  by  pro- 
ducing such  declarations  to  impeach  him. 

Zimmerman  v.  Beatson,  664,  669  (4). 
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W0BD8  AND  PHBASE8- 

See  Maxims. 

''In  line  of  duty,"  see  Municipal  Corpobations,  9;  Hutehens  v. 
Cavm-t,  382,  391  (6). 

"General  circulation/'  see  Notice,  1;  Ruth  v.  Ruth,  290,  293  (2). 

''Partnership,"  see  Partnership,  2;  Breinig  v.  Sparrow^  455, 
460  (2). 

" Account,**  see  Pusadino,  67;  Vandalia  R,  Co.  v.  Stephens,  11, 
12  (1). 

"Simulated,'*  see  Railroads,  5;  Baltimore,  etc,,  R.  Co.  v.  Klees- 
pies,  151,  165  (18). 

"A  bold  fraud,"  see  Railroads,  5;  BalHmore,  etc,,  R.  Co,  ▼. 
Kleespies,  161,  165  (18). 

1.  "AccounU* — ^An  "acCbunt"  imports  that  one  is  indebted  to 
another  for  money  or  other  thing  of  value,  either  because  of  a 
contract  or  of  some  fiduciary  relationship  created  by  law  or 
otherwise.  Vandalia  R.  Co.  v.  Stephens,  11,  13  (3). 

2.  "Claim.** — ^A  "claim"  imports  a  donand  of  some  matter  as  of 
right  made  by  one  person  upon  another,  to  do  or  forbear  to  do 
some  act  or  thing  as  a  matter  of  duty. 

Vandalia  R.  Co.  v.  Stephens,  11,  13  (4). 

3.  "Illegitimate  Child  or  Children.** — Descent  and  DistribuUon. — 
The  words  "illegitimate  child  or  children,"  as  used  in  §2630a 
Bums  1901,  Acts  1901,  p.  288,  §1,  include  the  lawful  descend- 
ants of  such  child  or  children.   Morin  v.  HoUiday,  201,  214  (22). 

4.  "Newspaper.** — ^A  "newspaper"  is  a  publication  containing 
among  other  things  the  current  news  and  issued  at  regular 
stated  intervals.  Ruth  v.  Ruth,  290,  293  (3). 

6.  "Redeem.** — Mortgages. — ^The  word  "redeem"  imports  that  the 
owner  of  the  equity  in  real  estate  sold  under  execution  or  decree 
majr  have  die  title,  which  has  been  divested  by  sale,  vested 
again  in  him  by  the  payment  of  the  proper  amount  of  money 
to  the  purchaser.  WilHams  v.  Hoffman,  316,  321  (3). 

6.  Police  Pensions. — "Line  of  Duty.** — ^The  phrase  "line  of  duty*' 
denotes  that  the  act  of  duty  performed  must  have  causal  rela- 
tion to  the  wound,  injury  or  disease  producing  disability  or 
death.  Hutehens  v.  Covert,  382,  388  (6). 
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